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ABGUED  AND  DETEBMINED 


IN  THB 


SUPREME  COURT  OF  ILLINOIS. 


DUBAND  &  Go. 
V. 

Gbay,  Kingman  &  Collins. 

Filed  at  Ottawa  May  16, 1889. 

1 .  Creditor's  bill — prerequisites — remedy  at  law  inadequate.  A  court 
of  equity  will  never  lend  itfl  aid  when  there  is  an  adequate  remedy  at 
law.  It  must,  therefore,  appear  in  a  creditor's  bill  that  a  court  Of  law  is 
incompetent  to  reach  the  property  of  the  defendant  in  execution,  either 
by  reason  of  its  peculiar  character,  or  by  inability  to  discover  it. 

2.  Same — the  statute  and  the  common  law.  Bo  much  of  section  49  of 
the  Chancery  Code  as  provides  that  when  an  execution  issued  against 
the  property  of  a  defen<^ant,  on  a  judgment  at  law,  shaU  be  returned 
unsatisfied,  in  whole  or  in  part,  the  party  suing  out  the  execution  may 
file  a  creditor's  bill  against  such  defendant  and  any  other  person,  to 
compel  the  discovery  of  any  property  or  thing  in  action,  etc.,  introduces 
no  new  principle,  and  is  but  affirmative  of  the  common  law. 

3.  Same — execution — to  what  county.  To  entitle  a  judgment  creditor 
to  maintain  a  creditor's  bill  against  his  debtor,  he  must  have  an  execu- 
tion issued  to  the  sheriff  of  thei  county  where  the  debtor  resides  and 
carries  on  business,  or  where  he  did  reside  when  the  suit  was  brought. 
If  the  plaintiff  in  the  execution  knows  that  the  defendant  in  execution 
has  property  in  a  particular  county,  he  should  send  an  execution  to  that 
county.  One  should  also  be  sent  to  every  county  in  which  there  is  a 
legal  presumption  that  the  defendant  has  property. 
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Syllabus. 

4.  Where  the  judgment  is  in  a  court  which  may  send  its  final  process 
to  any  coimty  in  the  State,  the  complainant  who  comes  into  equity  for 
relief  upon  the  groimd  that  he  has  exhausted  his  legal  remedy,  must 
show  affirmatiyely,  by  his  bill,  that  he  has  issued  his  execution  to  the 
sheriff  of  the  county  where  the  defendant  resided  at  the  time  such  exe- 
cution was  issued,  or  he  must,  by  proper  averments,  show  a  sufficient 
and  legal  excuse  for  not  sending  process  to  that  coimty. 

5.  If  a  person  resides  and  does  business  in  the  same  county,  it  is 
legally  presumed  that  he  has  property  there  liable  to  execution,  for 
ownership  is  presumed  from  possession,  and  insolvency  is  exceptioual, 
and  must  always  be  proved. 

6.  Sake — exha/fisHng  remedy  at  law.  To  establish  that  a  court  of  law 
is  incompetent  to  reach  the  property  of  the  defendant  in  execution,  it 
must  be  proved  that  there  was  a  judgment  at  law,  and  that  an  execution 
was  issued  thereon,  and  that  it  has  been  returned  by  the  proper  officer 
unsatisfied.  The  return  of  an  execution,  as  to  the  fact  of  the  existence 
or  non-existence  of  property  within  the  jurisdiction  of  the  sheriff,  is 
the  highest  evidence,  and  is  conclusive. 

7.  In  this  case,  a  debtor  residing  in  Boone  county,  where  he  was 
carrying  on  the  grocery  business,  went  to  Chicago,  where  he  gave  his 
judgment  notes,  in  adjustment  of  his  account,  to  his  creditor,  and  also 
for  another  debt,  and  judgment  was  confessed  in  Cook  county,  and 
execution  issued  immediately  to  the  sheriff  Of  that  county,  who  made 
a  demand  for  payment,  and  returned  the  same  unsatisfied  on  the  same 
day.  The  plaintiff  in  the  execution  then  filed  a  creditor's  bill,  and  had 
a  receiver  appointed,  to  whom  the  debtor  conveyed,  generally,  all  his 
property,  and  the  receiver  took  possession  very  shortly  after  the  debtor 
had  given  his  judgment  note  to  another  creditor,  upon  which  judg- 
ment was  in  like  manner  confessed  in  Cook  county.  The  last  creditor 
caused  execution  on  his  judgment  to  issue  to  the  sheriff  of  Boone  county, 
where  the  goods  were  situated.  On  cross-bill  filed  by  the  last  named 
creditor,  the  oourt  directed  the  receiver  to  pay  his  judgment  first,  in 
full,  and  the  balance  on  that  of  the  first  creditor.  In  such  case,  the 
remedy  of  the  first  named  creditor  was  complete  at  law  by  sending  an 
execution  to  Boone  county. 

8.  Same — waiver  by  the  debtor — as  to  questioning  proceeding  by  cred- 
itor's bill,  A  debtor  by  giving  his  note,  and  a  power  of  attorney  to  con- 
fess judgment  thereon,  does  not  thereby  waive  his  right  to  object  to  a 
creditor's  bill  filed  by  the  payee,  on  the  ground  that  proper  legal  steps 
have  not  been  taken  to  collect  the  debt  at  law,  by  the  issue  of  execution 
to  the  sheriff  of  the  debtor's  residence  and  place  of  business.  And  the 
execution  by  the  debtor  of  an  assignment  of  all  his  property  to  a  re- 
ceiver, under  an  order  of  court,  being  involuntary,  will  not  preclude 
him  from  making  any  objection  that  he  might  before  then  have  made. 
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9.  A  debtor  defendant  in  a  creditor's  bill  may,  by  his  answer  or 
pleading,  waive  proof  of  every  allegation  in  the  bill,  so  far  as  his  rights 
are  concerned,  but  he  can  waive  nothing  as  to  the  rights  of  others  of 
his  creditors.  After  the  latter  have  recovered  judgments  and  issued 
ezecntioas  to  the  sheriff  of  the  proper  county,  their  liens  will  attach  to 
the  debtor's  personal  estate,  though  in  the  hands  of  a  receiver  appointed 
in  a  case,  without  jurisdiction  of  the  subject  matter. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  Gwynn  Garnbtt,  Judge,  presiding. 

H,  W.  Allen  was  for  some  time  engaged  in  a  general  grocery 
business  in  Belvidere,  Boone  county,  where  he  resided.  He 
had  become  indebted  to  various  parties,  among  others  to  Du- 
rand  &  Co.  in  the  sum  of  $2117 ;  to  Levi  Mason,  an  uncle  of 
his,  in  the  sum  of  $1400 ;  to  Gray,  Kingman  &  Collins  in  the 
sum  of  $439.52 ;  to  E.  B.  Millar  &  Co.  in  the  sum  of  $56.80. 
On  the  19th  of  January,  1887,  Allen  informed  one  Nels  Allen, 
a  traveler  for  Durand  &  Co.,  that  he  had  recently  taken  an 
invoice  of  his  assets,  and  found  that  they  exceeded  his  liabili- 
ties only  by  the  sum  of  $500,  and  that  he  was  desirous  of 
settling  his  indebtedness  to  Durand  &  Co.  in  some  way.  Nels 
Allen  immediately  communicated  this  information  to  Durand 
&  Co.,  in  Chicago,  where  they  did  business,  and  on  the  next  day 
(the  20th  of  January)  they  sent  Nels  Allen,  and  Mr.  Helmer, 
an  attorney  at  law,  to  H.  W.  Allen,  at  Belvidere,  and  they  then 
informed  H.  W.  Allen  that  they  had  come  to  settle  the  account 
of  Durand  fii  Co.  Some  inquiry  was  made  into  the  condition 
of  the  business  of  H.  W.  Allen,  and  suggestions  were  made  as 
to  the  distribution  of  his  assets,  but  he  says  no  plan  was  then 
finally  agreed  upon.  He  informed  them  that  he  wanted  the 
indebtedness  to  his  uncle.  Mason,  settled  in  preference  to  his 
other  indebtedness.  Allen  called  in,  at  the  time,  his  attorney, 
William  E.  Dodge,  whom,  as  he  says,  he  had  previously  con- 
sulted as  to  what  he  could  do.  It  was  finally  agreed  that 
H.  W.  Allen,  his  attorney.  Dodge,  and  one  Willard,  who  had 
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in  his  possession  the  notes  given  by  Allen  to  his  uncle,  Mason, 
should  on  the  next  day  go  to  Chicago,  and  there  meet  with 
Durand  &  Co.  for  the  purpose  of  adjusting  their  indebtedness. 
The  parties  met  in  Chicago,  pursuant  to  this  agreement,  on 
the  21st  of  January,  at  the  law  oflSce  of  Smith  &  Helmer,  who 
were  attorneys  for  Durand  &  Co.  It  was  then  agreed  by  the 
respective  parties,  that  Durand  &  Co.  should  pay  the  indebt- 
edness to  Mason,  and  take  the  judgment  note  of  H.  W.  Allen 
therefor,  and  that  H.  W.  Allen  should  also  execute  to  them  his 
judgment  note  for  their  indebtedness.  He,  accordingly,  then 
executed  and  delivered  to  Durand  &  Co.  his  two  promissory 
notes,  one  for  $1457,  and  the  other  for  $2117.14,  having  an- 
nexed to  each  a  power  of  attorney  to  confess  judgment.  Dur- 
ing the  day,  judgment  was  entered  in  the  Superior  Court  of 
Cook  county,  on  these  notes,  for  the  aggregate  sum  of  $3724.22, 
which  included  attorney's  fees.  An  execution  was  issued  upon 
the  judgment,  and  placed  in  the  hands  of  the  sheriff  of  Cook 
county.  The  sheriff  made  demand  upon  Allen  for  payment 
of  the  execution,  and  he  failing  to  pay  the  same,  it  was  re- 
turned "no  property  found  whereon  to  levy."  Durand  &  Co. 
then  filed  a  creditor's  bill  in  the  Superior  Court  of  Cook  county, 
and  moved  for  the  appointment  of  a  receiver,  making  Allen 
alone  a  defendant.  Allen  accepted  service  of  the  notice  of  the 
motion  to  appoint  the  receiver,  and  his  attorney,  William  E. 
Dodge,  was  thereupon  appointed  receiver.  Allen  then  exe- 
cuted to  Dodge  a  general  assignment  of  all  his  property  and 
effects,  and  he  and  Dodge  went  back  to  Belvidere  on  the  even- 
ing of  the  same  day,  and  Dodge  took  possession  of  the  store. 
On  the  next  day  (the  22d  of  January)  Allen  gave  a  judgment 
note  to  Grray,  Eingman  &  Collins  for  the  amount  of  his  in- 
debtedness to  them,  ($439.62,)  and  on  the  26th  of  the  same 
January  he  gave  a  judgment  note  to  E.  B.  Millar  &  Co.  for  the 
amount  of  his  indebtedness  to  them,  ($54.26.)  But  before 
that,  and  on  the  24th  of  the  same  month,  judgment. was  en- 
tered in  the  Superior  Court  of  Cook  county,  in  favor  of  Gray, 
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Eingman  &  Collins,  and  against  Allen,  on  their  judgment  note, 
for  $439.52.  Execution  was  issued  thereupon  to  the  sheriff 
of  Cook  county,  who  returned  the  same  "no  property  found 
and  no  part  satisfied,"  and  thereupon,  on  the  26th  of  January, 
1887,  an  alias  execution  was  issued,  and  delivered  to  the  sheriff 
of  Boone  county.  E.  B.  Millar  &  Co.  also  took  judgment  upon 
their  note,  and  had  execution  issued  to  the  sheriff  of  Cook 
county,  which  was  returned  unsatisfied.  Some  other  judg- 
ments were  also  obtained  against  Allen,  but  they  are  irrelevant 
to  the  questions  presented  upon  this  record. 

On  the  31st  of  January,  1887,  Gray,  Eingman  &  Collins 
made  application  to  the  Superior  Court  for  leave  to  be  made 
defendants  to  the  creditor's  bill  of  Durand  &  Co.  Leave  was 
given,  and  they  demurred  to  the  bill.  The  demurrer  was  over- 
ruled, and  they  then  filed  answer  and  cross-bill,  in  which  they 
set  up  their  judgment,  the  issuing  of  execution  to  the  sheriff 
of  Cook  county,  and  its  return  not  satisfied,  the  issuing  of  a 
subsequent  execution  to  the  sheriff  of  Boone  county,  and  that 
the  same  was  then  in  the  hands  of  the  sheriff  of  Boone  county, 
alleging  that  Durand  &  Co.  had  not  exhausted  their  remedy 
at  law  against  Allen  before  they  filed  their  creditor's  bill,  and 
charging  collusion  between  Allen  and  Durand  &  Co.  The 
cross-bill  prayed  for  the  discharge  of  the  receiver,  and  that 
Gray,  Eingman  &  Collins  be  allowed  to  proceed  to  enforce  the 
lien  of  their  execution,  in  Boone  county,  upon  the  property  of 
Allen,  or,  in  case  of  a  sale  by  the  receiver  prior  to  a  hearing 
upon  the  cross-bill,  that  Gray,  Eingman  &  Collins  be  decreed 
to  have  a  first  and  prior  lien  upon  the  assets  of  Allen  subject 
to  execution.  E.  B.  Millar  &  Co.  also  became  parties  by  in- 
tervening petition.  Allen  entered  his  appearance,  but  failed 
to  answer  the  creditor's  bill,  and  a  decree  pro  confesso  was 
rendered  against  him.  Answers  were  filed,  putting  in  issue 
the  material  allegations  of  the  cross-bill  of  Gray,  Bjngman  & 
Collins.  In  the  meantime  the  receiver  had  filed  a  report,  and 
an  order  was  made  for  advertisement  and  sale,  and  bids  had 
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been  received.  Gray,  Kingman  &  Collins  appeared,  and  op- 
posed the  sale.  After  some  delay,  a  sale  was  held  in  open 
court,  attended  by  all  the  parties  in  interest,  and  the  tangible 
assets  were  sold  for  $2800.  The  other  assets,  consisting  of 
accounts,  etc.,  were  collected  by  the  receiver,  and  after  paying 
expenses,  the  total  assets  in  his  hands  amounted  to  $3542.94. 
The  court  decreed  that  the  receiver  first  pay  to  Gray,  Kingman 
&  Collins,  and  to  E.  B.  Millar  &  Co.,  the  amounts  due  on  their 
respective  executions,  and  then  the  remainder  to  Durand  &  Co. 
Durand  &  Co.  appealed  from  that  decree  to  the  Appellate  Court 
for  the  First  District,  and  that  court  aflSrmed  the  decree  of  the 
Superior  Court.  The  case  is  brought  to  this  court  by  the  ap- 
peal of  Durand  &  Go.  from  the  last  named  judgment. 

Messrs.  Frank  J.  Smith  &  Helmeb,  for  the  appellant : 

The  statute  of  1874  on  the  subject  of  creditor's  bill  (sec.  49, 
Chancery  Code)  was  strictly  followed.  There  is  no  require- 
ment of  the  statute  of  Illinois  that  an  execution  shall  be  issued 
to  every  coimty  in  the  State.  Neither  is  there  any  requirement 
of  the  statute  that  an  execution  shall  be  issued  to  every  county 
where  the  defendant  may  have  property,  before  such  a  bill 
may  be  filed. 

On  a  return  of  mtUa  bona,  the  bill  lies,  although  the  officer 
may  not  have  kept  the  process  during  its  lifetime.  Bank  v. 
Gage,  79  111.  207. 

The  right  to  have  Durand  &  Co.  exhaust  their  legal  remedy 
before  proceeding  in  equity,  was  a  personal  right  to  H.  W.  Allen 
alone,  and  one  which  he  might  waive.  The  mere  failure  by 
him  to  set  up  the  matter  in  his  answer  to  the  creditor's  bill> 
was  a  waiver.  Stout  v.  Cook,  41  111.  448 ;  Dodge  v.  WrigJU, 
48  id.  382 ;   Temley  v.  Golden  Censer  Co.  16  Bradw.  458. 

Even  in  a  suit  at  law,  the  defendant  is  bound  to  plead  want 
of  jurisdiction,  when  he  is  sued  out  of  the  county  of  his  resi- 
dence. Hardy  v.  Adorns,  48  HI.  532 ;  Railway  Co.  v.  Williarmy 
77  id.  356. 
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Brief  for  the  Appellees. 

Messrs.  Weigley,  Bulkley  &  Gray,  for  the  appellees  Gray, 
Eingman  &  Collins. 

Messrs.  Tenney,  Bashford  &  Tbnnby,  for  the  appellees 
E.  B.  Millar  &  Co. : 

The  object  of  a  creditor's  bill  is  to  compel  a  discovery,  and 
then  to  decree  satisfaction  out  of  any  personal  property,  etc., 
"which  shall  be  discovered."  Our  statute  is  copied  from  that 
of  New  York,  and  is  simply  declaratory  of  the  common  law 
as  it  then  existed.     Stone  Co,  v.  Wheeler,  6  Bradw.  228. 

The  relief  that  a  complainant  is  entitled  to  obtain  by  means 
of  a  creditor's  bill,  is,  by  the  above  statute,  and  the  law  as  it 
existed  prior  thereto,  entirely  dependent  upon  the  discovery 
obtained.  Where  there  has  been  no  discovery,  there  can  be 
no  relief.  Fire  Ins.  Co.  v.  Nat.  Bank  of  Chicago,  1  Bradw. 
357 ;  Insurance  Co.  v.  Nat.  Bank,  7  id.  426. 

Such  bill  will  lie,  first,  to  discover  and  subject  equitable 
assets,  if  the  defendant  have  no  legal  assets ;  and  second,  to 
remove  a  fraudulent  obstruction.  Bispham's  £q.  sec.  526 ; 
3  Pomeroy's  Eq.  Jur.  sec.  1415 ;  DormeuU  v.  Ward,  108  111. 
216;  Preston  v.  Colby,  117  id.  477;  Fox  v.  Moyer,  54  N.  Y. 
129 ;  Cole  v.  Rives,  24  Miss.  534. 

Plaintiff's  remedy  at  law  must  be  exhausted  before  he  can 
come  into  equity.  Bispham's  Eq.  sec.  527;  8  Pomeroy's 
Eq.  Jur.  sec.  1415;  Albright  v.  Herzog,  12  Bradw.  557;  Ish- 
mad  V.  Parker,  18  111.  324;  MiUer  v.  Miller,  14  N.  Y.  208; 
BaUcm  v.  Jcmes,  20  id.  629 ;  Preston  v.  Wilcox,  38  Mich.  578. 

The  language  of  all  the  authorities  is,  that  the  legal  remedy 
must  be  exhausted, — ^that  is,  no  legal  remedy  of  any  kind 
then  exists.  In  view  of  that  necessary  requirement  which  ap- 
pellants must  have  complied  with  before  they  are  entitled  to 
come  into  a  court  of  equity,  can  it  be  said,  with  any  degree  of 
truth,  that  appellants  had  no  legal  remedy  left  when  this 
creditor's  bill  was  filed,  knowing,  as  they  did,  that  their  debtor 
had  goods  and  chattels  of  the  value  of  $4000,  subject  to  exe- 
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_^,_  cution,  at  his  home  in  Belvidere,  and  that  they  could  as  well 

W\  have  had  an  execution  issued  to  the  county  of  Boone  as  to  the 

county  of  Cook  ?  That  it  was  necessary  to  have  an  execution 
issued  to  that  county  and  returned  unsatisfied,  as  a  basis  for 
a  creditor's  bill,  see  BaUou  v.  Jones,  20  N.  Y.  629 ;  Fox  v. 
Moyer,  54  id.  129 ;  Miller  v.  Miller,  14  id.  208 ;  Preston  v. 
Wilcox,  38  Mich.  578. 
It  is  a  valid  defense  to  a  creditor's  bill  to  show  collusion 
u'§  I  between  the  complainant  and  the  sheriff.   Cassidy  v.  Meacham, 

^^^  3  Paige,  311. 

rj;:*?  -  A  creditor's  bill  can  only  be  maintained  as  a  last  resort, 

and  the  complainant  must  show,  by  his  bill  and  by  his  proof, 
,  -  ;\  that  such  a  bill  was  a  necessity.   Hexter  v.  Clifford,  5  Col.  68 ; 

^  v^  Congdon  v.  Lee,  3  Edw.  Ch.  321. 

';  1  Mr.  Justice  Scholfibld  delivered  the  opinion  of  the  Court : 

,  r  .  So  much  of  section  49  of  our  Chancery  Code  (Rev.  Stat. 

h-  1874,  p.  203,  et  seq.,)  as  provides  that  "whenever  an  execution 

-  y  shall  have  been  issued  against  the  property  of  a  defendant,  on 

a  judgment  at  law,  *  *  *  and  an  execution  shall  have  been 
returned  unsatisfied,  in  whole  or  in  part,  the  party  suing  out 
such  execution  may  file  a  bill  in  chancery  against  such  de- 
fendant, and  any  other  person,  to  compel  the  discovery  of  any 
property  or  thing  in  action  belonging  to  the  defendant,"  etc., 
introduces  no  new  principle,  and  is  but  affirmative  of  the  com- 
mon law.  (Bispham's  Eq.  2d  ed.  sees.  525,  526,  et  seq.;  4  Am. 
&  Eng.  Encyclopedia  of  Law,  p.  576,  et  seq.;  Ballentine  et  ai, 
V.  BeaU,  3  Scam.  203 ;  Milier  et  al.  v.  Davidson,  3  Gilm.  522.) 
Decisions,  therefore,  under  the  common  law,  are  applicable  as 
precedents  since  the  enactment  of  this  statute. 

Counsel  for  appellants  contend,  that  because  the  section  re- 
ferred to  does  not  say  to  what  county  the  execution  shall  be 
issued,  it  is  only  necessary  to  issue  it  to  the  sheriff  of  the  county 
in  which  the  judgment  is  rendered.  Perhaps,  in  the  absence 
of  all  circumstances  showing  the  purpose  of  the  issuing  and 
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Tetuming  of  the  execution,  that  would  be  correct ;  but  it  is  not 
to  be  assumed  that  the  law  requires  such  a  thing  to  be  done 
without  a  purpose.  We  must  suppose  that  the  rights  of  par- 
ties affected  by  the  litigation  were  in  some  way  to  be  protected 
thereby ;  and  it  must  therefore  follow,  that  if  the  purpose  of 
issuing  and  returning  an  execution  can  not  be  subserved  ex- 
cept by  issuing  and  delivering  the  execution  to  the  sheriff  of 
the  county  where  he  is  known,  or  is  presumed,  to  have  prop- 
erty, the  contention  of  appellants  is  wrong,  and  the  decisions 
of  the  court  below  right. 

What,  then,  is  the  purpose  of  the  issuing  and  returning  of 
the  execution?  The  cases  are  all  agreed  in  this  respect.  A 
court  of  equity  will  never  lend  its  aid  where  there  is  an  ade- 
quate remedy  at  law.  It  must,  therefore,  appear  that  a  court 
of  law  is  incompetent  to  reach  the  property  of  the  defendant 
in  execution,  either  by  reason  of  its  peculiar  character,  or  by 
inability  to  discover  it ;  and  the  return  of  an  execution  as  to 
the  fact  of  the  existence  or  non-existence  of  property  within 
the  jurisdiction  of  the  sheriff  is  the  highest  evidence,  and  is 
conclusive.  And  hence  it  is  held,  that  to  establish  that  a 
court  of  law  is  incompetent  to  reach  the  property  of  the  de- 
fendant, it  must  be  proved  that  there  was  a  judgment  at  law, 
and  that  an  execution  was  issued  thereupon,  and  that  it  has 
been  returned  by  the  proper  officer  unsatisfied,  by  reason  of 
his  inability  to  find  property  whereon  to  levy.  Preston  v.  Oolhy 
€t  al.  117  HI.  477;  DormueU  et  al.  v.  Ward  et  al.  108  id.  216 ; 
BaUentine  et  al.  v.  Beall,  3  Scam.  203 ;  Miller  et  al.  v.  Dai'id- 
son,  8  Gilm.  622 ;  McDowell  v.  Cochran,  11  111.  31 ;  Ishmael  v. 
Parker,  13  id.  324;  Nevman  v.  WiUets,  62  id.  98;  McGonnel 
V.  Dickson,  43  id.  109. 

The  purpose,  then,  being  to  establish  a  material  fact, — 
namely,  that  the  defendant  has  or  has  not  property  whereon 
an  execution  may  be  levied, — ^it  is  manifest,  first,  that  if  the 
plaintiff  in  execution  knows  that  the  defendant  in  execution 
has  property  in  a  particular  county,  he  should  send  an  execu- 

2—129  iTiTi. 
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tion  to  that  county ;  second,  the  execution  should  be  sent  also 
to  any  and  every  county  in  which  there  is  a  legal  presumption 
that  the  defendant  in  execution  has  property.  If  a  person 
resides  and  does  business  in  the  same  county,  it  is  legally 
presumed  that  he  has  property  there  liable  to  execution,  for 
ownership  is  presumed  from  possession,  and  insolvency  is  ex« 
ceptional,  and  must  always  be  proved. 

Under  our  statute  in  relation  to  negotiable  instruments,  it 
is,  among  other  things,  provided,  that  the  assignor  shall  be 
liable  in  the  event  that  the  assignee  shall  have  used  due  dili- 
gence by  the  institution  and  prosecution  of  a  suit  against  the 
maker  of  the  instrument.  (Rev.  Stat.  1874,  p.  718.)  There, 
as  here,  in  the  section  of  the  statute  referred  to  supra,  no  di- 
rection is  given  as  to  where  the  suit  shall  be  prosecuted,  or  to 
what  county  the  execution  shall  be  issued.  But  this  court  held,, 
in  Bestor  v.  Walker  et  al.  4  Gilm.  14,  that  the  suit,  under  that 
statute,  must  be  prosecuted,  and  the  execution  issued,  to  the 
sheriff  of  the  county  in  which  the  maker  of  the  instrument 
resides.  In  answer  to  the  question,  in  what  county  shall  the 
maker  be  prosecuted  to  insolvency,  it  was  said :  "We  feel  no 
hesitancy  in  replying,  the  county  of  the  maker's  residence,  if 
it  be  known  to  the  indorsee.  It  is  there,  more  than  anywhere 
else,  that  he  is  presumed  to  own  property." 

In  Manchester  et  al.  v.  McKee,  Exr.  4  Gilm.  515,  it  was  said 
by  Gaton,  J.,  in  delivering  the  opinion  of  the  court,  discussing 
the  suflSciexMsy  of  the  return  to  authorize  the  filing  of  a  credit- 
or's bill :  "This  is  suflScient  to  entitle  the  party  to  file  his  bilL 
*  *  *  It  shows,  prima  facie,  that  he  had  exhausted  his  legal 
remedy.  It  is  as  much  as  is  required,  in  the  first  instance,  of 
a  second  indorser  of  a  note,  under  our  statute,  to  show,  to  en- 
able him  to  recover  of  the  first  indorser ;  and  in  this  case,  as 
in  that,  the  defendant  might  probably  resist  the  application 
successfully  by  showing  that  the  complainant  actually  knew 
of  other  property  out  of  which  he  might  have  made  his  debt 
by  execution."    This,  it  is  true,  was  not  said  as  indispensable 
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to  the  decision  of  that  case,  and  it  is  therefore  obiter  dictum, 
only ;  but  it  was  the  remark  of  an  able  and  careful  judge,  and 
it  passed  unchallenged  at  the  time  by  the  other  members  of  the 
court,  and  it  must  therefore  be  regarded  as  some,  though  not 
conclusive,  evidence  of  what  the  members  of  this  court,  as  it 
was  then  constituted,  regarded  the  law  to  be  upon  this  subject. 
In  Child  V.  Brace  et  al.  14  Paige,  309,  one  of  the  questions 
presented  was,  to  what  county  must  the  execution  be  sent  to 
entitle  the  plaintiff,  upon  a  return  of  no  property  found,  to  file 
a  creditor's  bill  ?  And  the  vice-chancellor  said :  "The  true 
rale  deducible  from  the  decision,  I  apprehend  to  be  this :  that 
where  the  judgment  is  obtained  in  a  court  of  general  jurisdic- 
tion, the  complainant,  prima  facie,  to  entitle  himself  to  relief 
here,  must  show  an  execution  issued  to  and  duly  returned  by 
the  sheriff  of  the  county  where  the  defendant  is  domiciled ;  or, 
in  case  the  execution  is  issued  to  another  county,  the  complain- 
ant must,  by  distinct  averments,  and  by  proof,  if  necessary, 
repel  the  legal  presumption  of  property  in  the  county  where 
the  defendant  has  a  fixed  residence."  The  case  was  appealed 
to  the  chancellor,  and  Walwobth,  chancellor,  in  delivering  his 
opinion,  said :  "The  statute  is  general,  that  whenever  an  exe- 
cution against  the  property  of  a  defendant  shall  have  been 
issued  on  a  judgment  at  law,  and  shall  have  been  returned 
unsatisfied,  in  whole  or  in  part,  the  party  suing  out  such  exe- 
cution may  file  a  bill  in  chancery,  etc.  *  *  *  it  must  be 
recollected,  however,  that  this  statute  is  only  declaratory  of  a 
principle  which  had  before  been  adopted  in  this  court.  It 
means,  therefore,  that  the  plaintiff  in  the  judgment  shall  have 
made  a  bona  fide  attempt  to  collect  his  debt  by  execution  against 
the  property  of  the  defendant.  If  the  plaintiff  is  not  aware  of 
the  existence  of  any  tangible  property  of  the  defendant,  it  may 
be  suflScient  to  issue  the  execution  to  the  county  in  which  the 
defendant  resides,  or  where  he  was  residing  at  the  time  of  the 
commencement  of  the  original  suit  against  him.  And  if  he 
has,  in  fact,  no  property  which  is  subject  to  execution,  perhaps 
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it  may  be  sufficient  to  issue  the  execution  to  the  county  where 
the  venue  was  laid,  as  was  done  in  this  case.  But  where  the 
judgment  is  in  the  Supreme  Court,  so  that  the  execution  may 
issue  to  any  part  of  the  State,  if  the  defendant  has  a  fixed  and 
known  place  of  residence  at  the  time  the  execution  is  issued, 
and  has  visible  property  in  the  county  where  he  resides,  suffi- 
cient to  satisfy  the  debt,  it  will  be  a  good  answer  to  the  com- 
plainant's bill  that  he  has  neglected  to  issue  an  execution  to 
that  county." 

Again,  in  Reed  v.  Wkeaton,  7  Paige,  663,  a  like  question 
was  before  the  same  chancellor,  and  he  said :  "Where  the 
judgment  is  in  the  Supreme  Court,  so  that  an  execution  may 
be  issued  to  any  part  of  the  State,  or  where  the  bill  is  founded 
upon  a  decree  of  the  court  of  chancery,  the  process  of  which 
may  also  be  sent  to  any  county,  the  complainant  who  comes 
into  this  court  for  relief,  upon  the  ground  that  he  has  exhausted 
his  remedy  by  execution  on  the  judgment  or  decree,  must  show 
affirmatively,  by  his  bill,  that  he  has  issued  his  execution  to 
the  sheriff  of  the  county  where  the  defendant  resided  at  the 
time  such  execution  was  issued,  or  he  must  insert  some  other 
averment,  showing  a  sufficient  and  legal  excuse  for  not  sending 
to  the  county  where  the  defendant  resides.  If  the  defendant 
has  removed  from  the  State,  or  if  his  residence,  upon  diligent 
search  and  inquiry,  can  not  be  found,  that  may  be  a  sufficient 
excuse  for  sending  the  execution  to  the  county  where  he  re- 
sided at  the  time  of  the  commencement  of  the  original  suit 
against  him,  or  where  his  last  known  place  of  residence  was." 
There  was  the  same  ruling  in  MerchanVs  Bank  v.  Griffith,  10 
Paige,  519,  and  Wheeler  v.  Heermans  et  al,  3  Sandf.  Ch.  597. 
And  to  like  effect,  also,  is  Smith  v.  Fitch,  Clark's  Ch.  266. 

It  may  be,  as  counsel  insist,  that  there  is  now  a  statute  in 
New  York  affecting  the  question ;  but  the  remarks  quoted  were 
predicated  upon  no  statute,  and  were  simply  made  as  announc- 
ing the  common  law  doctrine.  Our  statute  provides :  "The 
person  in  whose  favor  any  judgment  may  be  obtained  may  have 
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execution  thereon  in  the  usual  form,  directed  to  the  proper 
officer  of  any  county  in  this  State,  against  the  lands  and  tene- 
ments, goods  and  chattels,  of  the  person  against  whom  the 
same  is  obtained."  Eev.  Stat.  1874,  chap.  77,  sec.  4,  p.  622. 
The  evidence  shows  that  all  of  the  property  that  Allen  owned 
was  at,  Belvidere,  in  Boone  county,  and  it  was  all  of  that  kind 
that  could  be  seized  upon  execution  or  reached  by  process  of 
garnishment,  under  section  1,  of  chapter  62,  of  the  Bevised 
Statutes  of  1874^  page  550 ;  and  this  was  known  to  appellants 
before  they  had  judgment  entered  against  him.  Their  agents 
were  at  his  place  of  business,  in  Belvidere,  on  the  next  two 
preceding  days  to  that  on  which  judgment  was  rendered  against 
him.  Allen  testifies,  and  no  one  contradicts  him,  that  Nels 
Allen,  a  traveler  for  appellants,  came  to  Belvidere  on  the  19th 
of  January,  and  then  proceeds  thus :  "I  told  him  how  much 
my  inventory  showed.  I  figured  up  some  of  th^  bills  while  he 
was  there.  *  *  *  I  had  a  grocery  store  there, — groceries, 
flour,  crockery — all  such  things — general  store ;  can  not  say 
whether  I  showed  him  proportion  of  merchandise  and  accounts 
or  not.  I  showed  him  what  the  inventory  figured  up.  He  saw 
what  I  had.  *  *  *  On  the  20th  I  met  Mr.  Nels  Allen  and 
Helmer  at  Belvidere.  They  said  they  had  come  out  to  settle  up 
that  account.  I  think  we  first  went  to  work  looking  over  the 
accounts,  and  looking  over  what  I  owed,  and  seeing  about  how 
I  stood."  He  further  says  that  the  value  of  his  property  in 
the  store  at  Belvideje,  at  that  time,  was  near  $3700  or  $3800. 
There  is  no  pretense  that  there  is  any  evidence  tending  to  show 
that  H.  W.  Alien  was  concealing,  or  trying  to  conceal,  from 
appellants,  knowledge  of  his  property,  or  of  the  amount  of  in- 
debtedness due  him,  or  the  names  or  residences  of  his  debtors, 
but  directly  the  reverse  is  proved.  And  so  it  is  plain,  that  an 
execution  in  the  hands  of  the  sheriff  of  Boone  county  could 
have  been  levied,  without  the  slightest  difficulty,  upon  every 
particle  of  property  that  he  owned  that  was  liable  to  be  seized 
upon  execution,  and  that  the  agents  of  appellants,  with  Allen's 
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books  open  before  them,  had  every  facility  that  was  needed  to 
have  garnishee  process  upon  all  of  his  debtors,  and  thereby 
to  reach  every  dollar  of  indebtedness  that  was  due  to  him. 
There  was  therefore  not  the  slightest  necessity  or  excuse  for 
resorting  to  a  court  of  equity  to  aid  in  collecting  the  debt. 

But  counsel  contend,  this  concerns  Allen  alone,  and  that  he 
may  waive  all  objection  on  account  of  the  failure  to  send  the 
execution  to  the  proper  county,  and  here  has  made  such  waiver. 
Undoubtedly,  he  may,  by  his  pleading,  waive  proof  of  every 
allegation  in  the  bill,  so  far  as  his  rights  are  concerned,  but  he 
can  waive  nothing  as  to  the  rights  of  others.  Executing  a 
power  of  attorney,  however,  to  confess  a  judgment  in  Cook 
county,  manifestly  waives  nothing  except  the  jurisdiction  of 
that  court  to  render  judgment  in  that  case.  The  refusal  to 
turn  out  property  on  execution  there,  certainly,  when  he  had 
none  there  to  turn  out,  can  waive  nothing  beyond  his  right  to 
object  against  the  officer's  return  that  he  had  found  no  prop- 
erty in  that  county  upon  which  a  levy  could  have  been  made ; 
and  his  voluntarily  accepting  service  of  notice  of  the  intention 
to  move  for  the  appointment  of  a  receiver,  obviously  waived 
nothing  but  the  proper  service  of  that  notice ;  and  it  seems  too 
plain  for  argument,  that  his  assignment  to  the  receiver,  if  pur- 
suant to  the  order  of  the  court,  was  involuntary,  ai^  therefore 
concluded  him  as  to  no  objection  that  he  might,  before  execut- 
ing the  assignment,  have  urged  against  the  proceeding.  Before 
Allen  had  filed  answer,  and  before  final  decree  was  entered  in 
the  case,  the  rights  of  appellees  attached  to  the  property. 
Their  liens  upon  Allen's  property  had  been  perfected  by  the 
placing  of  executions  in  the  hands  of  the  sheriff  of  Boone 
county,  and  thereafter  it  is  manifest  that  no  act  of  Allen  could 
affect  rights  vested  by  virtue  of  those  liens.  It  then  became 
a  contest  between  creditors  as  to  priority  of  rights,  and,  neces- 
sarily, appellees  might  interpose  any  defense  which  had  not 
been  waived  by  some  act  of  Allen  before  their  liens  attached, 
for  after  their  liens  attached,  and  to  the  extent  of  their  liens, 
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they  took  the  place  of  Allen  in  regard  to  the  property,  unless, 

indeed,  it  was  previously  occupied  by  appellants. 

From  what  we  have  hitherto  said,  it  must  be  clear  that  ^eo, 

might,  notwithstanding  everything  that  he  had  done  before 

appellees'  lien  attached,  have  interposed  the  defense,  by  his 

answer  to  the  bill  of  appellants,  that  tbey  had  not  exhausted 

their  remedy  at  law  before  filing  the  bill,  and  he  having  had 

that  right,  it  passed  to  appellees  the  moment  their  lien  to  the 

property  attached. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Agnes  Waltebs  et  aL 

V. 

The  Town  op  Lake, 
Filed  at  Ottawa  May  16, 1889, 

1.  Speciaij  assessmexts — notice — as  to  confirmation — defects  cured 
by  appearance.  A  lot  OT^iier  whose  lot  is  specially  assessed  for  the 
improvement  of  a  street,  by  appearing  before  the  county  court  and 
objecting  to  the  confirmation  of  the  assessment,  and  going  into  the 
trial  on  the  merits,  waives  any  defect  in  the  notice  of  the  application 
for  confirmation. 


2.  Same — assessment  roll — as  evidence  of  benefits  to  lots  a^^eased. 
The  statute  makes  the  asseasment  roll  or  report  of  the  commissioners 
•competent  evidence  as  to  the  benefits  assessed,  but  allows  either  party 
the  right  to  Intrpduce  such  other  evidence  as  may  tend  to  establish  the 
Tight  of  the  matter.  Therefore  an  instruction  to  the  jury,  expressed  in 
such  a  way  as  to  make  the  Impression  upon  the  minds  of  the  jury  that 
the  assessment  roll  is  not  a  part  of  the  evidence,  is  properly  refused. 

3.  Saue — relative  assessments — as  bettceen  different  properties.  On  a 
proceeding  in  the  county  court  to  confirm  a  special  assessment  made 
for  improving  a  street,  the  objectors  asked  this  instruction:  "The  jury, 
in  arriving  at  their  verdict  in  this  case,  in  addition  to  their  general 
verdict,  will  find  specially,  as  follows :  how  much  ought  the  premises 
of  the  following  i)ersons  (naming  them)  to  be  respectively  assessed  for 
«aid  improvement?"  which  the  court  refused :    Held,  properly  refused. 
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Brief  for  the  Appellants. 

4.  If  the  jury  should  find  that  the  asse&^ment  was  jnst  and  fair,  and 
that  the  amount  assessed  against  each  lot  was  exactly  equal  to  the  bene- 
fits, then  it  would  be  sufficient  for  them  to  so  state  in  their  verdict.  The 
yerdiot  would  be  that  the  property  of  the  objectors  was  not  assessed 
more  or  less  than  it  would  be  benefited,  nor  more  or  less  than  its  pro- 
portionate share  of  the  cost  of  the  improvement. 

5.  But  if  the  jury  should  find  that  any  of  such  property  was  assessed 
more  or  less  than  it  is  benefited,  or  more  or  less  than  its  proportionate 
share  of  the  cosst,  then  they  should  state  in  their  verdict  the  amount  or 
amounts  for  which  said  property  should  be  assessed. 

6.  Same — apportionment  between  property  owners  and  municipality — 
acHon  of  commisaionera — conclusiveneaa.  The  action  of  the  commis- 
sioners appointed  by  the  county  court  to  make  a  special  assessment  to 
improve  a  street  is  conclusive,  in  so  far  as  it  fixes  the  amoimt  of  the 
cost  of  the  improvement  that  is  to  be  resx>ective^  borne  by  the  muni- 
cipality and  the  owners  of  the  property  to  be  benefited. 

7.  Bax&— finding  by  commiasionera— construed.  The  report  of  com- 
missioners appointed  to  assess  the  cost  of  a  public  improvement  on 
property  benefited  thereby,  showed  that  they  "did  apportion  the  same 
between  the  town  of  L.  and  such  property,  so  that  each  shall  bear  ita 
relative  equitable  proportion;  the  amount  so  estimated  and  apportioned 

to  said  town  being  the  sum  of  $ ,  and  the  amount  so  estimated  and 

api)ortioned  to  property,  being  the  sum  of  $20,219 :"  Held,  that  this 
was  a  finding  that  the  public  would  receive  no  benefit  whatever  from 
the  improvement,  and  was  conclusive  evidence  of  that  fact. 

8.  SA'bCEi— street  intersections.  The  intersections  of  a  street  required 
to  be  improved  are  partfl  of  the  street,  and  the  cost  of  improving  the 
same  may  be  assessed  upon  the  lots  benefited  thereby;  and  where  the 
commissioners  find  no  benefits  to  the  public,  the  omission  to  assess 
the  municipality  for  the  cost  of  improving  the  intersections  will  not 
invalidate  the  assessment.  If  the  private  property  is  benefited  as  much 
as  it  is  assessed,  the  owners  will  have  no  ground  of  complaint  that  the 
public  is  not  assessed  in  respect  to  street  intersections. 

Appeal  from  the  County  Court  of  Cook  county ;  the  Hon* 
Elbert  H.  Gary,  Judge,  presiding. 

Messrs.  H.  T.  &  L.  Helm,  for  the  appellants : 
There  was  not  a  sufl&cient  publication  of  the  notice  of  the 
return  of  the  assessment  roll  to  warrant  the  court  in  assuming 
jurisdiction  in  this  case,  and  confirming  said  roll. 

The  assessment  was  not  made  in  conformity  with  the  mode 
of  making  and  levying  special  assessments,  and  is  illegal. 
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There  should  have  been  a  different  apportionment  of  said 
assessment,  and  a  portion  of  the  estimated  cost  of  the  im- 
provement should  have  been  estimated  as  a  public  benefit, 
and  assessed  against  the  town  of  Lake. 

The  town  of  Lake  should  have  been  assessed  for  a  portion 
of  the  cost  of  the  improvement  and  the  street  intersections, 
and  the  same  should  not  have  been  assessed  wholly  against 
property  owners.  Scammon  v.  Chicago,  42  HI.  192 ;  Taylor 
V.  People,  66  id.  322 ;   Chicago  v.  Lam^d,  34  id.  203. 

When  property  benefited  is  not  assessed,  it  is  fatal  to  the 
assessment.  Chicago  v.  Baer,  41  111.  306 ;  Scammon  v.  Chi' 
cago,  42  id.  192 ;  Poflrm^lee  v.  Chicago,  60  id.  267 ;  Page  v» 
Chicago,  id.  441. 

These  were  all  cases  of  a  street  improvement  where  prop- 
'erty  upon  the  line  of  the  improvement,  alike  situated  with  re- 
spect to  it  as  the  property  which  was  assessed,  and  equally 
therewith  specially  benefited,  was  wholly  omitted  from  the  as- 
sessment roll.     Bigelow  v.  Chicago,  90  HI.  49. 

Messrs.  Bubee,  Hollett  &  Tinsman,  for  the  appellee. 

Mr.  Justice  Maobuder  delivered  the  opinion  of  the  Court : 

This  is  a  proceeding,  under  Article  9  of  the  *'Act  to  provide 
for  the  incorporation  of  cities  and  villages"  (Starr  &  C.  Stat. 
Vol.  1  page  491 ;  chap.  24,  art.  9,  sees.  18  to  51),  for  a  special 
assessment  to  defray  the  estimated  cost  of  curbing  and  ma- 
cadamizing Winter  street  from  43d  street  to  47th  street  in  the 
town  of  Lake  in  Cook  County.  The  commissioners,  appointed 
by  the  county  court  to  make  the  assessment,  filed  the  assess- 
ment roll  made  by  them  in  the  county  court  on  August  31, 
1888,  as  required  by  sec.  26  of  said  article  9. 

Appellants  claim,  that  the  published  notice,  given  by  the 
commissioners,  of  the  assessment  and  of  the  term  of  court  at 
which  a  final  hearing  thereon  should  be  had,  was  defective. 
The  notice  was  published,  as  provided  for  in  section  27  of 
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a-rticle  9,  five  successive  days  in  a  daily  newspaper,  the  first 
insertion  being  on  August  30,  and  the  last  on  September  4, 
1888.  The  term  of  the  county  court,  at  which  the  hearing 
was  to  be  had,  began  on  September  10,  the  second  Monday 
of  the  month.  The  notice,  following  the  form  prescribed  by 
section  27,  contained  these  words:  "an  assessment  thereof 
having  been  made  and  returned  to  said  court."  The  defect 
•charged  against  the  notice  is,  that  the  first  publication  of  it, 
which  was  made  on  August  30,  incorrectly  stated  the  assess- 
ment roll  to  have  been  already  returned  to  the  court,  when,  as 
matter  of  fact,  such  assessment  was  not  filed  until  the  next 
day,  towit:  August  31.  It  is  claimed  that  the  notice  should 
have  been  published  five  successive  days  after  the  return  of 
the  assessment  roll  to  the  county  court. 

What  may  have  been  the  effect  of  making  the  first  publica-* 
tion  on  the  day  before  the  return  of  the  assessment  roll  in  a 
<;ase  where  there  had  been  no  personal  appearance  of  the  par- 
ties to  be  affected  by  the  notice,  it  is  unnecessary  to  inquire. 
It  is  sufl&cient  to  say,  that,  in  this  case,  the  appellants  volun- 
tarily appeared  before  the  County  Court  on  September  11, 
1888,  and  filed  fourteen  objections  to  the  confirmation  of  the 
assessment  roll,  and  hotly  contested  such  confirmation.  They 
thereby  waived  all  defects  in  the  notice.  (Murphy  v.  City  of 
Peoria,  119  111.  509.) 

It  is  assigned  as  error,  that  the  court  below  refused  to  give 
to  the  jury  the  following  instruction,  asked  by  the  objectors : 
**The  court  instructs  the  jury  that  they  are  not  bound  by  the 
assessment  made  in  the  assessment  roll  offered  herein ;  that 
it  is  for  the  jury  to  ascertain  from  the  evidence  how  much  the 
property  of  these  objectors  is  benefited  by  the  proposed  im- 
provement." This  instruction  was  properly  refused.  It  is 
expressed  in  such  a  way  as  to  make  the  impression  upon  the 
minds  of  the  jury,  that  the  assessment  roll  is  not  a  part  of 
the  evidence.  Section  31  of  article  9  expressly  provides  that 
the  assessment  roll,  or  report  of  the  commissioners,  shall  be 
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competent  evidence,  and  that  either  party  may  introduce  such 
^'other  evidence"  as  may  tend  to  establish  the  right  of  the  matter. 

There  was  no  error  in  refusing  the  following  instruction 
asked  by  the  objectors :  "The  jury,  in  arriving  at  their  ver- 
dict in  this  case,  in  addition  to  their  general  verdict  will  find 
specially  as  follows :  How  much  ought  the  premises  of  the 
following  persons  (naming  them)  to  be  respectively  assessed 
for  said  improvement  ?"  The  estimated  cost  of  this  improve- 
ment, as  fixed  by  the  commissioners  appointed  by  the  board 
of  trustees  of  the  town,  is  apportioned  among  and  assessed 
upon  about  230  different  lots  owned  by  different  persons,  as 
shown  by  the  assessment  roll.  If  the  jury  should  find,  that 
the  assessment,  made  by  the  commissioners  appointed  by  the 
county  court,  was  just  and  fair,  and  that  the  amount  assessed 
against  each  lot  was  exactly  equal  to  the  benefits  derived  by 
it  from  the  improvement,  then  it  would  be  sufficient  for  them 
to  so  state  in  their  verdict ;  the  verdict  would  be,  that  the 
property  of  the  objectors  was  not  assessed  more  or  less  than 
it  would  be  benefited  by  the  improvement,  nor  more  or  less 
than  its  proportionate  share  of  the  cost  of  the  improvement. 
In  such  case  to  require  the  jury  to  state  in  their  verdict  how 
much  each  lot  ought  to  be  assessed  would  be  simply  to  require 
them  to  make  a  copy  of  the  assessment  roll.  This  is  entirely 
unnecessary.  If,  however,  the  jury  should  believe  from  the 
evidence,  that  any  of  such  property  was  assessed  more  or  less 
than  it  was  benefited,  or  more  or  less  than  its  proportionate 
share  of  the  cost  of  the  improvement,  then  they  should  state 
in  their  verdict  the  amount  or  amounts  for  which  such  prop- 
erty should  be  assessed.  The  distinction  thus  indicated  was 
ignored  in  the  refused  instruction,  but  was  fully  and  clearly 
embodied  in  an  instruction  given  for  the  petitioners. 

We  cannot  say  that  the  verdict  is  contrary  to  the  weight  of 
the  evidence.  A  large  number  of  witnesses  swore  on  behalf 
of  the  petitioners,  that  the  property  would  be  benefited  to  the 
full  amount  assessed  against  it,  while  a  large  number  swore 
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to  the  contrary  on  behalf  of  the  objectors.  There  was  a  con- 
flict in  the  testimony,  and  it  was  the  province  of  the  jury  to 
pass  upon  it. 

It  was  further  objected  by  appellants  upon  the  hearing  be- 
low, that  no  assessment  was  made  upon  the  face  of  the  assess- 
paent  roll  against  the  town  of  Lake  for  any  public  benefits  on 
account  of  said  improvement. 

Section  24  of  said  article  9  provides  that  it  shall  be  the 
duty  of  the  commissioners  appointed  by  the  county  court  "to 
estimate  what  proportion  of  the  total  cost  of  such  improve- 
ment will  be  of  benefit  to  the  public,  and  what  proportion 
thereof  will  be  of  benefit  to  the  property  to  be  benefited,  and 
apportion  the  same  between  the  city  or  village  and  such  prop- 
erty so  that  each  shall  bear  its  relative  equitable  proportion," 
etc.  Section  26  of  the  same  article  directs,  that  the  commis- 
sioners, in  the  assessment  roll  made  by  them,  "shall  set  down 
as  against  the  city  or  village  the  amount  they  shall  have  found 
as  public  benefit."  In  this  case,  the  commissioners  say  in 
their  assessment  roll  that  they  did  make  the  estimate  above 
required,  and  "did  apportion  the  same  between  the  Town  of 
Lake  and  such  property  so  that  each  shall  bear  its  relative 
equitable  proportion:  the  amount  so  estimated  and  appor- 
tioned to  said  Town  being  the  sum  of  $ and  the  amount 

so  estimated  and  apportioned  to  property  to  be  benefited  being 
the  sum  of  $20,219.00."  In  other  words,  they  find  that  the 
public  receives  no  benefit  whatever  from  the  improvement, 
and  assess  the  whole  cost  of  it  against  the  property  of  the 
private  owners.  The  repeated  decisions  of  this  Court  require 
that  the  action  of  the  county  court  in  overruling  the  objection 
now  under  consideration  be  sustained. 

The  ordinance  of  the  town  trustees  required  the  improve- 
ment to  be  made  wholly  by  special  assessment.  The  action 
of  the  commissioners  is  held  to  be  conclusive  in  so  far  as  it 
fixes  the  relative  amount  of  the  cost  of  the  improvement  that 
is  to  be  respectively  borne  by  the  municipality  and  the  owners 
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of  the  property  to  be  benefited.  (Fagan  et  al.  v.  City  of  Chi- 
cago, 84  111.  227 ;  Bigelow  v.  City  of  Chicago,  90  id.  49 ;  City 
of  Sterling  v.  Gait,  117  id.  11.) 

But  it  was  still  further  urged  as  an  objection  to  the  assess- 
ment roll,  that  the  intersections  with  Winter  street  of  the  side 
streets  which  crossed  it  should  have  been  assessed  as  being 
property  belonging  to  the  town  and  benefited  by  the  improve- 
ment. It  has  been  held  that  property  owned  by  the  munici- 
pality, such  as  a  public  square  in  a  city,  may  be  assessed  for 
the  improvement  of  a  street  on  the  side  of  it.  (Scammon  v. 
City  of  Chicago,  42  111.  192 ;  Taylor  v.  The  People,  66  id.  322 ; 
County  of  McLean  v.  City  of  Bloomington,  106  id.  209.)  But 
in  such  case  the  property  benefited,  although  lying  along  side 
of  the  street  improved,  is  yet  outside  of  such  street  and  apart 
from  it.  Here,  however,  the  portions  of  "Winter  street  where 
the  side  streets  cross  it  are  parts  of  the  street  itself  upon  which 
the  improvement  is  made.  It  has  never  been  held  that  the 
street,  upon  which  the  improvement  is  made,  is  subject  to 
assessment  as  being  benefited  by  the  improvement.  The  ordi- 
nance has  not  provided  for  raising  any  money  for  the  improve- 
ment Of  the  street  intersections  by  general  taxation,  and  the 
commissioners  have  decided  that  there  has  been  no  public 
benefit  to  the  town.  The  only  course  left  for  the  objectors 
was  to  show  upon  the  hearing  that  their  lots  were  benefited 
less  than  the  amounts  assessed  against  them.  In  a  case  like 
this,  the  excess  of  the  cost  over  the  benefits  received  may  be 
raised  by  general  taxation,  and,  in  this  indirect  way,  a  portion 
of  the  cost  of  the  improvement  may  be  borne  by  the  munici- 
pality. {Watson  V.  City  of  Chicago,  116  HI.  78.)  Appellants, 
however,  failed  to  satisfy  the  jury  that  the  benefits  derived  from 
the  improvement  by  their  lots  were  not  equal  to  the  amounts 
assessed  against  them.  If  their  lots  were  benefited  as  much 
as  they  were  assessed,  appellants  have  suffered  no  loss.  The 
judgment  of  the  county  court  is  affirmed. 

Judgment  affirmed. 
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EuFUs  W.  EoBBiNS  et  al. 

V. 

Clifton  H.  Moore  et  al. 
Filed  at  SpHngfield  May  14, 1889. 

1.  PuBCHASEB — with  and  vithout  notice — of  what  notice  will  be  imputed 
to  him,  A  bona  fide  pnrcliaseT  or  inoumbrancer  of  the  legal  estate  in 
land  will  be  protected  against  a  prior  equitable  title  of  another  of  which 
he  had  no  notice.  So  when  the  vendor  has  acquired  the  legal  title 
fraudulently,  or  holds  the  legal  title  in  trust  even,  the  bona  fide  pur- 
chaser without  notice  of  any  defect  in  his  title  growing  out  of  equities 
in  some  other  person,  will  be  protected  against  such  equities. 

2.  A  purchaser  of  land  is  presumed  to  have  notice  of  any  defect  of 
title  apparent  upon  the  face  of  his  title  papers  or  by  the  public  records, 
and  will  be  required  to  take  notice  of  the  title  or  claims  of  persons  in 
possession;  but  he  is  not  required  to  look  for  latent  defects  in  the 
chain  of  conveyances,  when  regular  on  their  face  and  apparently  con- 
veying the  legal  title. 

3.  Limitations — of  the  character  of  possession  required.  In  1856  or 
1857,  a  party,  under  claim  of  title,  took  possession  of  a  tract  of  land 
by  breakiug  about  thirty  acres  thereof,  and  sowed  it  in  wheat,  but  the 
land  was  not  fenced,  though  there  was  a  shanty  on  it.  After  the  wheat 
crop  was  harvested  no  other  acts  of  possession  were  shown  until  in 
1871, — a  period  of  fifteen  years, — when  the  land  was  again  broken  and 
possession  taken.  During  this  period  of  fifteen  years,  neither  such 
party  nor  his  grantee  was  shown  to  have  been  in  possession,  and  their 
possession,  if  not  abandoned,  was  not  of  such  open,  notorious  and  ex- 
clusive character  as  the  law  requires :  Held,  that  the  facts  failed  to  es- 
tablish a  defense  in  the  grantee  under  the  twenty  years'  limitation  law. 

4.  Same — act  of  1639 — color  of  title — assignment  of  note  and  mortgage. 
A  purchaser  of  land,  instead  of  taking  a  deed  from  his  vendor,  took  the 
assignment  of  a  note  and  mortgage  held  by  the  latter,  under  which  he 
paid  taxes :  Held,  that  the  note  and  mortgage  in  the  purchaser's  hands 
did  not  constitute  color  of  title  under  the  seven  year's  limitation  law, 
as  the  mortgage  was  a  mere  security,  and  did  not  purport  to  convey 
title  to  him. 

5.  Same— payment  of  taxes  before  color  of  title.  A  party, paid  all  the 
taxes  on  land  from  186^  to  1889,  inclusive,  but  did  not  acquire  color  of 
title  until  1868,  and  no  possession  was  shown  during  any  of  those  years: 
Held,  that  the  payment  of  taxes  before  the  acquisition  of  the  color  of 
title  in  1868  was  unavailing  to  create  a  bar  under  the  statute. 
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6.  Estoppel — in  cctae  of  silence — or  by  ctcts  and  declaraUona— induc- 
ing one  to  buy  an  adverse  title.  A  and  B  had  a  long  contest  before  the 
land  officers  as  to  their  respective  rights  to  receive  a  patent  for  a  tract 
of  land,  which  was  decided  by  the  final  tribunal  in  favor  of  A,  and  he 
being  deairons  of  selling  to  C,  the  latter  went  to  B  and  asked  if  he  had 
any  claim  to  the  land,  saying,  that  if  B  had  he  would  not  purchase. 
B  informed  C  that  he  had  no  further  claim,  that  he  was  tired  of  litiga- 
tion, and  told  G  to  purchase  of  A,  offering  to  make  a  quitclaim  deed,  if 
desired.  On  this  assurance  C  bought  of  A.  After  B*b  death  his  heirs 
conveyed  to  D,  who  filed  his  bill  against  G  and  others,  to  set  aside  his 
title  for  a  conveyance :  Heldy  that  B,  his  heirs,  and  D.  were  in  equity 
estopped  from  asserting  the  title  as  against  G  and  those  claiming  under 
him. 

7.  Where  the  foundation  of  the  estoppel  is  in  silence,  and  omission 
to  give  notice  of  existing  rights,  the  party  relying  on  the  same  must 
not  have  had  the  means  of  ascertaining  the  true  state  of  the  title  by 
reference  to  the  public  records ;  but  this  rule  does  not  apply  when  the 
land  owner  has  actively  encouraged  and  induced  the  injiu*ed  party  to 
act.  In  the  latter  case  the  party  making  the  declaration  acted  on  will 
be  estopped,  although  he  may  have  been  ignorant  of  his  true  rights. 

6.  A  court  of  equity  has  the  power  and  jurisdiction  to  establish  a 
title  to  real  estate  by  estoppel  against  the  true  owner,  who,  by  his  acts 
and  declarations,  has  Induced  another  to  purchase  from  one  holding 
.under  a  void  deed  or  patent. 

9.  Witness — competency — party  to  auit.  On  a  bill  by  the  purchaser 
of  land  from  the  heirs  of  a  deceased  person,  to  assert  title  in  his  own 
right,  the  defendants  are  competent  witnesses  in  their  own>behalf. 

Wmt  of  Error  to  the  Circuit  Court  of  DeWitt  county ;  the 
Hon.  George  W.  Herdman,  Judge,  presiding. 

November  15,  1855,  John  P.  Mitchell  purchased  at  the 
United  States  government  land  sales,  the  south  half  of  the 
south-east  quarter  and  the  south-east  quarter  of  the  south- 
west quarter  of  section  27 ;  and  Clifton  H.  Moore  the  south- 
west quarter  of  the  south-west  quarter  of  the  same  section, 
in  town  19  north,  range  3  east;  and  on  February  20,  1856, 
Thomas  J.  Bunn  was  allowed  to  enter  the  same  lands  as  a 
pre-emptor,  he  claiming  to  have  made  settlement  and  placed 
improvements  thereon,  beginning  November  8,  1855.  Feb- 
ruary 22,  1856,  Thomas  J.  Bunn  and  wife  mortgaged  this 


Digitized  by  CjOOQ IC 


32  Bobbins  et  al.  v.  Moobe  et  al. 

Statement  of  the  case. 

land  to  his  father,  Lewis  Bunn,  to  secure  a  loan  of  $1000, 
payable  in  three  years,  with  six  per  cent  interest.  Mitchell 
and  Moore  contested  the  right  of  Bunn  to  pre-empt  the  land 
before  the  register  of  the  land  oflSce,  and  upon  hearing,  Jan- 
uary 20, 1868,  the  register  held  that  the  contestants  had  failed 
to  make  out  then*  case,  and  sustained  Bunn's  entry,  and  find- 
ing that  the  entries  by  Moore  and  Mitchell  should  be  cancelled. 
They  appealed  from  this  decision  to  the  Commissioner  of  the 
General  Land  Office,  who  reversed  the  decision  of  the  register, 
and  ordered  the  entry  of  Bunn  to  be  cancelled,  and  that  pat- 
ents issue  to  Moore  and  Mitchell  for  the  respective  tracts  pur- 
chased by  them.  While  the  case  thus  stood,  on  February  1, 
1869,  a  patent  was  issued  to  Moore  for  the  south-west  quarter 
of  the  south-west  quarter  of  said  section  27,  but  none  was 
issued  on  the  Mitchell  entry.  Shortly  after  the  decision  by 
the  commissioner,  an  appeal  was  taken  by  Bunn  to  the  Sec- 
retary of  the  Interior,  who,  on  June  22,  1860,  reversed  the 
decision  of  the  commissioner,  reinstated  the  decision  of  the 
register,  ordered  the  patent  issued  to  Moore  to  be  returned, 
and  a  patent  to  issue  to  Bunn  for  the  whole  of  his  entry.  Ap- 
plication was  made  to  the  Secretary  of  the  Interior,  August  23, 
1868,  to  re-open  said  cause,  and  for  rehearing.  The  applica- 
tion was  denied  on  the  11th  day  of  September,  1868. 

In  the  spring  of  1862,  Thomas  J.  Bunn,  being  desirous  of 
selling  the  land,  and  Lewis  Bunn  wanting  his  money,  offered 
to  sell  the  land  to  Eufus  W.  Bobbins,  and  Bobbins  proposed 
to  purchase  the  same.  It  is  contended  by  Bobbins,  that  before 
he  would  purchase  he  went  to  Mitchell  and  asked  him  if  he 
had  any  claim  on  the  land,  saying,  if  there  was  any  dispute 
about  the  title  he  would  have  nothing  to  do  with  it.  Bobbins 
testifies,  that  in  answer  to  such  inquiry  Mitchell  said  he  had 
had  a  lawsuit  about  the  land  with  Bunn,  but  that  Bunn  had 
beaten  him,  and  that  he  (Mitchell)  did  not  have  any  claim  on 
the  land,  and  for  him  (Bobbins)  to  go  ahead  and  buy  it.  Bob- 
bins alleges  that  on  this  assurance  of  Mitchell  he  bought  the 
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land  of  Bunn  and  paid  the  entire  purchase  money,  and  that, 
acting  under  the  advice  of  counsel,  instead  of  taking  a  deed  at 
that  time  from  Bunn,  he  took  an  assignment  of  the  mortgage 
from  Thomas  J.  to  Lewis  Bunn,  counsel  advising  that  he  had 
better  get  his  title  through  the  foreclosure  of  said  mortgage. 

There  is  considerable  conflict  in  respect  of  what  occurred, 
but  it  would  seem  that  Bobbins  is  corroborated,  to  a  greater  or 
less  extent,  by  the  testimony  of  the  two  Bunns.  Bobbins  also 
claims  that  Mitchell,  at  the  time  of  the  conversation  before 
referred  to,  expressed  a  willingness  to  quitclaim  any  interest 
he  might  have  in  the  property  to  the  Bunns,  and  that  on  the 
day  when  he  (Bobbins)  purchased  the  land  of  Bunn,  taking  an 
assignment  of  the  note  and  mortgage  before  referred  to,  there 
was  present,  in  possession  of  one  of  the  Bunns,  a  deed  executed 
by  Mitchell  and  wife,  conveying  the  property  to  Bunn,  but 
which,  upon  the  statement  by  Bobbins  that  Mitchell  had  dis- 
claimed any  interest  in  the  land,  he  was  advised  was  unnec- 
essary, and  which,  acting  under  the  advice  of  counsel,  Bunn 
then  destroyed.  The  corroboration  in  respect  of  said  deed 
comes  from  Thomas  J.  Bunn  alone,  who  does  not  remember 
anything  more  than  that  a  paper  was  present,  which,  on  the 
back,  purported  to  be  a  deed  from  Mitchell  and  wife  to  tliis 
land.  It  is  shown,  however,  that  some  time  prior  to  the  sale 
to  Bobbins,  conversations  took  place  between  Lewis  Bunn  and 
Mitchell.  Li  these  conversations  Mitchell  expressed  himself 
as  tired  of  litigating  in  respect  of  this  land,  and  offered  to  quit 
if  Bunn  would  pay  the  costs  that  had  accrued  in  the  litigation 
before  the  governmental  departments.  It  is  also  shown  that 
Bunn  subsequently  paid  about  $300  costs  therein,  but  it  is  not 
shown  that  they  were  Mitchell's  costs,  and,  on  the  other  hand, 
it  is  not  shown  or  claimed  that  Mitchell  paid  any  costs.  In 
respect  of  the  execution  of  the  deed  by  Mitchell,  there  is  a 
sharp  conflict  in  the  evidence. 

On  April  11, 1866,  Bobbins  filed  his  bill  in  the  DeWitt  cir- 
cuit  court,  to  foreclose  the  mortgage  from  Thomas  J.  to  Lewis 
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Bunn,  making  Thomas  J.  Bunn  and  wife,  and  Moore,  parties 
defendant.  Moore  answered,  setting  up  his  title  to  the  forty 
acres  in  the  south-west  quarter  of  the  south-west  quarter  of 
section  27,  and  disclaiming  as  to  the  residue  of  the  land.  On 
April  10,  1868,  Bobbins,  by  leave,  amended  his  bill,  making^ 
David  Davis  a  party  defendant,  alleging  that  said  Davis  claimed 
title  to  the  south-east  quarter  of  the  south-west  quarter  of  said 
section  under  a  sale  on  execution  against  Mitchell,  and  a  deed 
thereon,  and  sought  to  have  Davis'  title  set  aside  as  a  cloud 
on  his  title,  and  also  alleging  the  issue  of  a  patent  to  Moore, 
by  inadvertence  or  mistake,  for  the  south-west  quarter  of  the 
south-west  quarter  of  said  section,  and  sought  to  compel  Moore 
to  convey  the  title  thus  acquired,  to  him,  Bobbins.  Davis  and 
Moore  both  answered,  denying  the  validity  of  Bunn's  entry  as 
a  preemptor,  and  claiming  that  the  entries  by  Mitchell  and 
Moore  were  valid. 

At  the  November  term,  1869,  the  court  rendered  a  decree 
of  foreclosure,  in  the  usual  form,  against  all  the  land,  except 
the  south-west  quarter  of  the  south-west  quarter  of  section  27, 
patented  to  Moore,  and  dismissed  the  bill  as  to  him  and  as  to* 
said  tract.  Prior  to  the  rendition  of  this  decree,  and  on  April 
8,  1868,  Thomas  J.  Bunn  and  wife,  by  their  deed,  conveyed 
all  said  land  to  Bobbins,  which  said  deed  was  recorded  No- 
vember 10,  1868.  On  appeal  of  Bobbins  to  this  court,  the 
decree  in  the  case  of  Robbins  v.  Bunn  et  cd.,  before  mentioned, 
was  reversed,  and  the  cause  remanded,  this  court  holding  that 
the  decision  of  the  Secretary  of  the  Interior  was  conclusive  as 
to  Moore,  and  that  Bobbins  was  entitled  to  a  decree  against 
the  whole  of  the  land.  (Rohbins  v,  Bunn  et  cd,  54  HI.  4:8.) 
Without  further  action  in  the  State  courts,  Moore  and  Davis, 
by  writ  of  error,  took  the  case  to  the  Supreme  Court  of  the 
United  States,  where  the  writ  was  dismissed  for  want  of  juris- 
diction, that  court  holding  there  was  no  final  judgment  in  this 
court.  (18  "Wall.  588.)  In  the  meantime,  the  cause  was  re- 
docketed  in  the  circuit  court  of  DeWitt  county,  and  such  pro- 
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ceedings  had,  that  on  March  17,  1874,  a  decree  was  entered 
in  favor  of  Bobbins,  in  accordance  with  the  opinion  of  this 
court.  Moore  and  Davis  appealed  from  that  decree  to  this 
conrt,  and  the  decree  of  the  court  below  was  affirmed.  Moore 
and  Davis  then  sued  out  a  writ  of  error  from  the  Supreme 
CJourt  of  the  United  States  to  this  court,  on  which  writ  of  error 
the  judgment  of  this  court  was  reversed,  and  the  entry  of  Bunn 
held  to  be  invalid  and  the  entry  of  Moore  and  Mitchell  good. 
(6  Otto,  630.)  On  the  remanding  order  being  filed,  this  court 
reversed  its  former  ruling  and  the  decree  of  the  circuit  court, 
and  remanded  the  cause.  Prior  to  the  entry  of  the  decree  last 
mentioned  in  the  circuit  court,  and  on  March  7, 1874,  a  patent 
was  issued  by  the  United  States  to  Thomas  J.  Bunn  for  all  of 
said  land,  being  the  south  half  of  the  south-east  quarter  and 
the  south  half  of  the  south-west  quarter  of  said  section  27, 
and  on  May  16, 1874,  Thomas  J.  Bunn  and  wife,  by  their  quit- 
claim deed,  conveyed  all  their  right  and  title  in  the  premises 
to  Bobbins. 

On  December  26, 1874,  Mitchell  died,  leaving  a  widow  and 
three  children,  his  only  heirs-at-law.  Mitchell  was  at  no 
time  made  a  party  to  the  bill  of  Bobbins,  or  in  anywise  con- 
nected of  record  with  that  litigation.  After  the  decision  of 
the  Supreme  Court  of  the  United  States  holding  the  Mitchell 
entry  valid,  and  on  March  3,  1879,  Clifton  H.  Moore  and 
Vespasian  Warner  procured  a  quitclaim  deed  from  the  widow 
and  heirs  of  Mitchell  for  the  south  half  of  the  south-east  quar- 
ter of  said  section  27. 

Before  the  purchase  by  Moore  and  Warner,  March  3, 1879, 
Bobbins  borrowed  of  William  L.  Gilbert  and  Henry  Gay  $600, 
and  to  secure  the  payment  of  the  same,  made,  executed,  ac- 
knowledged and  delivered  his  deed  of  trust  to  Hudson  Burr, 
trustee,  on  the  said  south  half  of  the  south-east  quarter  of 
section  27,  which  loan  matured  May  1,  1879,  with  interest. 
The  date  of  this  trust  deed  from  Bobbins  to  Burr,  was  April 
30,  1878,  and  which  was  recorded  the  same  day. 


Digitized  by  VjOOQ IC 


•36  Bobbins  et  al.  v,  Moore  et  al. 

Statement  of  the  case. 

August  6,  1879,  Davis  filed  his  cross-bill,  seeking  to  set 
aside  the  patent  to  Bunn  as  to  the  south-east  quarter  of  the 
south-west  quarter  of  said  section  27.  Sej)tember  11,  1879, 
Moore  and  Warner  obtained  leave  of  the  court  to  intervene 
and  answer,  and  also  to  file  their  cross-bill.  On  the  day  fol- 
lowing, (September  12,)  Bobbins  amended  his  bill  by  striking 
out  so  much  thereof  as  pertained  to  the  south  half  of  the 
south-east  quarter  of  section  27,  leaving  only  so  much  of  the 
bill  as  sought  to  foreclose  said  mortgage  on  the  south  half  of 
the  south-west  quarter  of  section  27.  The  effect  of  this  amend- 
ment was  to  leave  in  controversy  the  south-west  quarter  of  the 
south-west  quarter  of  section  27,  patented  to  Moore,  and  the 
south-east  quarter  of  the  south-west  quarter, — ^the  tract  claimed 
by  Davis. 

On  October  1, 1879,  Moore  and  Warner  filed  their  cross-bill, 
in  which  they  charge  that  Mitchell  was  never  made  a  party  to 
the  original  bill„  and  never  appeared  in  the  cause ;  the  con- 
veyance, by  his  widow  and  heirs,  to  them,  of  the  eighty  acres, 
the  south  half  of  the  south-east  quarter  of  said  section  27, 
and  showing  the  invalidity  of  the  Bunn  title,  and  praying  that 
the  title  and  interest  held  by  each  of  the  respondents  to  said 
tract  might  be  conveyed  to  them,  and  that  all  deeds  and  pat- 
ents purporting  to  convey  said  eighty-acre  tract  of  land  to 
Bunn,  and  from  him  to  the  other  defendant,  etc.,  be  cancelled 
and  set  aside.  The  answer  of  Bobbins  to  this  cross-bill,  among 
other  things,  set  up  in  defense  the  twenty-years'  Statute  of 
Limitations,  possession  and  payment  of  taxes  under  color  of 
title  for  seven  successive  years,  and  the  declarations  and  state- 
ments of  Mitchell  in  his  lifetime,  whereby  Bobbins  was  induced 
to  purchase  from  Bunn,  etc.,  as  an  equitable  estoppel,  and 
also  that  said  Mitchell  had  made  a  deed  to  Bunn,  which  was 
alleged  to  have  been  lost  or  destroyed.  The  answer  of  Gilbert 
and  Gay  adopts  the  answer  of  Bobbins  as  their  own,  and  sets 
up  in  addition  their  loan  to  Bobbins  and  his  deed  of  trust  on 
the  premises  securing  the  same,  in  good  faith  relying  upon  the 
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record  and  possession  by  Bobbins,  and  their  right  to  foreclose 
as  against  Bobbins,  etc. 

On  the  hearing,  December  15,  1882,  Bobbins  dismissed  his 
original  bill.  Thereupon  the  respondents  to  the  cross-bill  of 
Davis  came  into  open  court  and  admitted  the  right  of  Davis 
to  the  relief  asked  therein,  and  a  decree  was  rendered  on  the 
cross-bill  of  Davis  accordingly,  affecting  only  the  south-east 
quarter  of  the  south-west  quarter  of  said  section  27.  The 
cause  was  then  heard  on  the  cross-bill  of  Moore  and  Warner 
as  to  the  eighty  acres  the  south  half  of  the  south-east  quarter 
of  section  27,  the  answers  of  Bobbins,  Gilbert  and  Gay  there- 
to, replications,  and  the  proofs,  from  which  the  court  found  all 
the  material  allegations  of  said  cross-bill  to  be  true,  and  ren- 
dered a  decree  setting  aside  the  patent  to  Bunn  for  said  tract 
of  land,  as  having  been  illegally  and  fraudulently  obtained, 
and  ordered  respondents,  Bobbins,  Gilbert  and  Gay,  to  convey 
all  their  interests  in  said  land  to  Moore  and  Warner,  and  that 
Bobbins  pay  the  costs.  Bobbins,  Gilbert  and  Gay  bring  the 
case  to  this  court  by  writ  of  error,  and  seek  to  reverse  the  de- 
cree of  the  court  below  so  far  as  it  rendered  relief  upon  the 
cross-bill  of  Moore  and  Warner. 

Messrs,  Williams,  Burr  &  Capen,  for  the  plaintiffs  in  error : 

If  a  party  makes  a  declaration  or  does  an  act  to  induce 
another  to  do  an  act  he  would  not  otherwise  do,  or  to  invest 
his  money  on  the  faith  of  such  declaration  or  act,  he  will  be 
estopped  to  deny  the  truth  of  his  declaration  or  just  effect  of 
his  act.  Hefner  v.  Vandolah,  57  111.  520 ;  People  v.  Brown,  67 
id.  435 ;  Smith  v.  Newton,  38  id.  230 ;  MiUs  v.  Graves,  id.  455 ; 
Wade  V.  Bunn,  84  id.  117;  McConneU  v.  People,  id.  583. 

Twenty  years'  adverse  possession  gives  title.  Bev.  Stat. 
chap.  83,  sec.  1. 

Seven  years*  possession  under  color  of  title,  in  good  faith, 
and  payment  of  taxes,  gives  title.    Bev.  Stat.  chap.  83,  sec.  6. 
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Seven  years'  payment  of  taxes  under  color  of  title  to  vacant 
land  gives  title.     Eev.  Stat.  chap.  83,  sec.  7. 

The  Statute  of  Limitations  runs  against  any  one  who  has 
such  a  title  as  can  be  asserted  in  an  action  of  ejectment. 
Dillingham  v.  Brown,  38  Ala.  311 ;  Jones  v.  Borden,  5  Texas, 
410 ;  Moody  v.  Fleming,  4  Ga.  115. 

A  mortgagee  claiming  to  be  the  owner,  and  paying  taxes  as 
owner,  is  paying  under  color  of  title.  McClennan  v.  Kellogg, 
17  HI.  498 ;  Hardin  v.  Gouveneur,  69  id.  140 ;  Bride  v.  Watt, 
23  id.  507;  O'Neal  v.  Boone,  63  id.  35;  Cojield  v.  Furry,  19 
id.  183 ;  Chickering  v.  FaiUs,  26  id.  504. 

Eobbins  was  clearly  paying  these  taxes  in  his  own  right. 

The  mortgage  before  the  patent,  was  good  to  pass  the  fee. 
Marks  v.  Dickinson,  20  How.  501. 

That  a  person  may  purchase  of  a  party  in  possession  hav- 
ing a  perfect  title  of  record,  and  be  protected  against  a  secret 
equity,  is  a  doctrine  so  familiar  as  not  to  need  authorities  in 
its  support ;  but  nevertheless  we  will  cite  a  few :  Brainard  v. 
Hudson,  103  111.  218;  Moore  v.  Hunter,  1  Gilm.  317;  Prevo 
V.  Walters,  4  Scam.  35 ;  Dickerson  v.  Evans,  84  111.  451 ;  SkU- 
tery  v.  Raffeiiy,  93  id.  277 ;  Pitman  v.  Sofiey,  64  id.  165 ;  Ogle 
V.  Turjpin,  102  id.  148. 

Messrs.  Moore  &  Warner,  pro  se : 

Our  first  point  is,  that  Bobbins  can  not  now  set  up  a  claim 
so  different  and  adverse  to  the  one  which  he  has  sought,  by 
ten  years  of  litigation,  to  establish.  He  is  estopped  by  his  own 
acts  from  asserting  any  other  or  different  title.  He  furnished 
Moore,  Warner  and  Davis  with  the  information  upon  which 
they  acted  and  relied  upon.  Appellees  had  a  right  to  presume 
that  Bobbins  had  no  other  title  to  the  land  but  that  of  his 
mortgage  which  he  was  seeking  to  foreclose,  and  he  can  not 
now  set  up  any  other  title  acquired  before  the  commencement 
of  this  litigation.  Bigelow  on  Estoppel,  475,  476-480 ;  Bocock 
V.  Pavely,  8  Ohio  St.  270 ;  Hutchins  v.  Smith,  46  Barb.  235. 
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Bobbins  elected  to  claim  under  his  mortgage.  His  conduct 
induced  the  belief  that  he  had  no  other  title, — claimed  by  no 
other  title.  Bigelow  on  Estoppel,  678 ;  Conklin  v.  Smith,  7 
Ind,  107 ;  Douglas  v.  Scott,  6  Ohio,  197 ;  Dewy  v.  Bell,  5  Allen, 
165 ;  Breeding  v.  Stamper,  18  B.  Mon.  175 ;  Byrne,  v.  More- 
house, 22  HI.  603 ;  Pinckard  v.  Milmine,  76  id.  453 ;  Cook  v. 
Hunt,  24  id.  535. 

Bobbins,  after  the  death  of  Mitchell,  could  not  be  a  witness 
in  his  own  behalf.     Bev.  Stat.  chap.  51,  sec.  2. 

Bobbins  kept  his  mouth  closed,  while  Mitchell  was  alive,  as 
to  the  then  facts  that  he  now  relates,  Mitchell's  deed,  conver- 
sation, and  the  passive  possession  of  the  land  since  the  Bunn 
entry.  The  court  will  not  allow  him  to  open  it  now.  Loyd 
v.  Lee,  45  Bl,  277 ;  Brooks  v.  Record,  47  id.  30 ;  Kane  County 
v.  Herrington,  50  id.  232. 

For  the  kind  of  possession  required  for  twenty  years,  we 
refer  the  court  to  Rockwell  v.  Servant,  63  111.  424 ;  Fairman  v. 
Beal,  14  id.  244;  Tumey  v.  Chamberlain,  15  id,  271;  Ambrose 
Y.  Raley,  58  id.  506,  and  cases  cited;  Kerr  v.  Hitt,  75  id.  51; 
Clark  V.  Lyon,  45  id.  388 ;  Bristol  v.  County  of  Carroll,  95  id. 
84 ;  Foster  v.  Letz,  86  id.  412 ;  Coleman  v.  Billings,  89  id.  183 ; 
Wearer  v.  Wilson,  48  id.  125 ;  Medley  v.  Elliott,  62  id.  532 ; 
Jackson  v.  Berner,  48  id.  203,  and  cases  cited ;  McCMlan  v. 
Kellogg,  17  id.  498 ;  SpeUman  v.  Curtenius,  12  id.  409 ;  2  Story's 
Eq.  p.  991,  sec.  1521. 

In  view  of  the  decisions  in  Moore  v.  Bobbins,  6  Otto,  530, 
Tumey  v.  Chamberlain,  15  111.  271,  and  Thompson  v.  Prince, 
67  id.  281,  Bunn's  possession  was  an  intrusion,  and  does  not 
aid  Bobbins  in  his  possession.  Moore's  patent  is  dated  Feb- 
ruary 1,  1859.  The  patent  to  Bunn  was  still  later.  Any 
possession  of  these  lands  previous  to  the  date  of  the  patents 
helps  no  one.  The  government  had  the  title,  and  it  was  troub- 
ling more  than  one  officer  to  decide  between  the  claimants. 

The  possession  of  the  mortgage  assigned,  coupled  with  the 
effort  to  foreclose  it,  did  not  constitute  claim  and  color  of 
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title,  under  our  statute.  Morrison  v.  Norman,  47  HI.  477 ; 
Bennett  v.  Matson,  41  id.  332 ;  Iming  v.  BrowneU,  11  id.  402 ; 
Bride  v.  Wait,  23  id.  607. 

It  must  be  a  writing  purporting  to  convey  the  title  to  the 
land.  Bobbins,  until  he  got  his  deed  from  Bunn,  had  no  paper 
title.  True,  he  had  the  note  assigned  to  him,  and  the  mort- 
gage by  T.  J.  Bunn  to  Lewis  Bunn  was  delivered  to  him,  and 
he  was  trying  to  foreclose,  and  get  either  his  money  or  the 
land.  Even  Bunn  had  no  claim  and  color  until  he  received 
his  patent.  Rigor  v.  Frye,  62  HI.  607 ;  O'Neal  v.  Boone,  63 
id.  36;  Woodward  v.  Blanchard,  16  id.  424;  Rockwell  v.  Ser- 
vant, 63  id.  424 ;  Pratt  v.  PraU,  6  Otto,  704 ;  Cook  v.  Norton, 
48  lU.  20 ;  Grantham  v.  Atkins,  63  id.  359 ;  Emmons  v.  Moore,, 
85  id.  304. 

Per  Curiam  :  The  original  bill  of  Bobbins  was  filed  April 
17, 1866,  to  foreclose  the  mortgage  from  Thomas  J.  Bunn  and 
wife  to  Lewis  Bunn,  on  the  south  half  of  the  south-east  quar- 
ter and  the  south  half  of  the  south-west  quarter  of  section  27, 
town  19  north,  range  3  east.  Thomas  J.  Bunn  and  wife,  the 
mortgagors,  Clifton  H.  Moore,  and,  subsequently,  David  Davis, 
were  alone  made  parties  defendant.  Mitchell,  who  had  pur- 
chased, at  the  land  sale,  the  south  half  of  the  south-east  quar- 
ter, and  also  the  south-east  quarter  of  the  south-west  quarter,, 
was  not  made  a  party  thereto.  Moore  was  then  claiming  the 
south-west  quarter  of  the  south-west  quarter  of  said  section  by 
virtue  of  his  entry  thereof,  and  Davis  the  south-east  quarter  of 
of  said  south-west  quarter  under  his  purchase  of  the  title  of 
Mitchell  therein,  both  claiming  adversely  to  the  Bunn  title, 
under  which  Bobbins  claimed. 

On  March  7, 1874,  a  patent  was  issued  by  the  United  States- 
to  Bunn  for  all  of  said  land, — that  is,  for  one  hundred  and 
sixty  acres, — described  as  the  south-half  of  the  south-east 
quarter  and  the  south  half  of  the  south-west  quarter  of  said 
section  27,  and  he  having,  by  deed  of  himself  and  wife,  on  the 
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8th  day  of  April,  1868,  conveyed  all  of  said  land  to  Bobbins, 
on  the  16th  day  of  May,  1874,  again  conveyed  the  same  to 
said  Bobbins,  thereby  vesting  in  him  (Bobbins)  the  legal  title, 
as  shown  by  the  record,  to  all  of  said  land,  except  the  south- 
west quarter  of  the  south-west  quarter  of  section  27,  which 
had  also  and  previously  been  patented  to  Moore.  Mitchell 
died  December  25,  1874. 

On  April  30, 1878,  Bobbins  conveyed  the  tract  described  as 
the  south  half  of  the  south-east  quarter  of  section  27,  to  Hud- 
son Burr,  in  trust,  to  secure  a  loan  of  $500  from  Gilbert  and 
Gay  to  Bobbins.  At  that  time  the  public  records  showed  a 
complete  title  in  Bobbins  to  this  eighty-acre  tract,  and  he  was 
in  the  actual  possession  of  the  same,  claiming  title  thereto. 
However,  on  the  3d  of  March,  1879,  substantially  a  year  after 
the  execution  of  the  trust  deed  to  secure  the  indebtedness  from 
Bobbins  to  Gilbert  and  Gay,  the  widow  and  heirs  of  Mitchell 
conveyed  said  eighty-acre  tract  to  Clifton  H.  Moore  and  Ves- 
pasian Warner,  who,  on  September  11,  1879,  obtained  leave 
of  court  to  intervene  and  file  a  cross-bill  in  said  cause.  On  the 
next  day,  September  12,  1879,  Bobbins  dismissed  his  bill  as 
to  said  tract  in  the  south  half  of  the  south-east  quarter  of  sec- 
tion 27,  being  the  tract  now  in  controversy,  and  by  his  amended 
bill  thereafter  sought  to  foreclose  said  mortgage  as  to  the  other 
eighty-acre  tract,  being  the  south  half  of  the  south-west  quar- 
ter of  said  section. 

The  cross-bill  of  Moore  and  Warner  was  subsequently  filed, 
October  1, 1879,  making  Burr,  Gilbert  and  Gay  and  Davis,  as 
well  as  Bobbins  and  Bunn,  parties  defendant,  and  sought  to  set 
aside  the  patent  to  Bunn,  his  deed  to  Bobbins,  and  his  deed  of 
trust  to  Burr,  to  secure  Gilbert  and  Gay,  as  being  in  fraud  of  the 
rights  of  the  cross-complainants.  It  will  be  observed,  that  at 
the  time  of  filing  this  cross-bill  the  tract  now  in  controversy 
(that  is,  the  south  half  of  the  south-east  quarter  of  section  27,) 
was  not  involved  in  the  litigation.  Bobbins  having,  by  the 
amendment  of  September  12,  1879,  dismissed  his  bill  so  far 
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as  it  related  to  that  tract.  It  is  also  to  be  observed,  that  up 
to  the  time  of  filing  said  cross-bill,  neither  Mitchell,  nor  any 
one  claiming  title  to  that  tract  of  land  through  or  under  him, 
had  been  made  a  party  to  the  proceeding,  nor  had  there  been 
an  assertion  of  any  claim  or  interest  under  his  entry.  On  the 
hearing,  Bobbins  dismissed  his  original  bill,  and  the  cause 
proceeded  to  hearing  on  the  cross-bills  of  Davis,  and  of  Moore 
and  Warner.  Decree  was  rendered,  by  consent,  in  favor  of 
Davis,  and  as  he  has  no  interest,  and  claims  none,  in  the 
south  half  of  the  south-east  quarter  of  section  27,  the  only  land 
left  in  dispute,  his  cross-bill  need  not  be  further  noticed.  The 
case  then  stood,  at  the  hearing,  as  if  the  cross-bill  of  Moore 
and  Warner  was  an  original  bill,  seeking  to  avoid  the  Bunn 
patent,  and  conveyances  thereunder,  as  clouds  upon  the  title 
of  Moore  and  Warner  to  the  south  half  of  the  south-east  quar- 
ter of  section  27,  and  to  compel  the  conveyance  of  the  legal 
title  from  Bobbins  to  them. 

The  rights  of  Gilbert  and  Gay  were  acquired  without  notice, 
either  actual  or  constructive,  of  an  infirmity  in  Bobbins'  title. 
As  before  said,  the  public  records  showed  that  Bobbins  had 
the  absolute  title  to  the  land  included  in  the  trust  deed  to  Burr. 
No  legal  proceedings  had  been' instituted  to  set  the  same  aside, 
nor  had  it  in  any  way,  so  far  as  it  aflfectfed  this  tract  of  land, 
been  called  in  question  in  said  foreclosure  proceeding  at  the 
time  they  made  the  loan  to  Bobbins  on  the  security  of  his  ap- 
parent title.  As  has  been  seen,  the  cross-bill  of  Moore  and 
Warner  was  not  filed  until  long  after  the  loan  and  trust  deed 
were  made.  It  is  to  be  remembered,  that  until  after  the  mak- 
ing of  a  trust  deed  to  secure  the  loan  to  Bobbins,  by  Gilbert 
and  Gay,  neither  Mitchell,  nor  any  one  claiming  title  io  the 
lands  now  in  controversy,  (i.  «.,  the  south  half  of  the  south- 
east quarter  of  section  27,)  had  been  made  party  to  the  litiga- 
tion, nor  had,  in  any  of  the  pleadings  or  proceedings  in  said 
cause,  any  claim  of  Mitchell  adverse  to  the  Bobbins  title  been 
asserted. 
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Bobbins  became  the  assignee  of  the  note  given  by  Thomas 
W.  Bunn  to  Lewis  Bonn,  in  the  spring  of  1862,  and  when 
Lewis  Bunn  conveyed  the  land  to  him,  April  8,  1868,  there 
was  a  merger  of  the  two  interests,  and  there  was  thereafter  no 
mortgage  to  be  foreclosed.  By  the  mortgagor's  deed  of  his 
equity  of  redemption  to  the  holder  of  the  mortgage  debt,  the 
relation  of  mortgagee  and  mortgagor  was  terminated,  and  the 
bill  to  foreclose  was  thereafter  properly  dismissed.  Bobbins 
was  already  the  absolute  owner  of  all  the  title  the  mortgagee 
or  mortgagor  had,  and  as  there  were  no  intervening  rights  to 
be  cut  oflF,  a  foreclosure  could  give  him  no  additional  title. 
The  attempt  of  Bobbins  to  foreclose  this  mortgage  could  not 
operate  as  notice  to  Gilbert  and  Gay,  of  an  adverse  claim  of 
another  who  was  not  a  party,  and  who  was  in  no  way  con- 
nected with  Bobbins'  title.  It  is  true  that  Bobbins,  in  his  biU, 
asked  to  have  Moore's  title  to  the  south-west  quarter  of  the 
south-west  quarter  of  section  27  sot  aside ;  but  no  mention 
is  made  of  any  adverse  claim  to  the  tract  of  land  upon  which 
Gilbert  and  Gay  took  their  security.  The  object  of  that  bill 
was,  as  we  have  seen,  to  foreclose  the  Bunn  mortgage,  which, 
at  the  time  of  the  loan  by  Gilbert  and  Gay,  had  become  merged 
in  the  legal  title  in  the  holder  of  the  mortgage,  and  not  a  bill 
to  remove  as  a  cloud  an  adverse  legal  or  equitable  title  to  the 
land  in  question.  It  can  not  be  seriously  contended  that  the 
issue  of  the  patent  to  Moore  for  a  different  forty  was  notice 
to  Gilbert  and  Gay  of  the  rights  of  Mitchell  to  the  eighty-acre 
tract  in  litigation.  Gilbert  and  Gay  having  acquired  the  deed 
of  trust  securing  their  loan,  without  notice  of  any  adverse 
claim  to  them,  occupied  the  position  of  bona  fide  purchasers. 
2  Pomeroy's  Eq.  767. 

The  law  is  well  settled  that  a  bona  fide  purchaser  of  the 
legal  estate  will  be  protected  against  the  prior  equitable  title 
of  another  of  which  he  had  no  notice.  (2  Pomeroy's  Eq.  740.) 
This  court  has  frequently  announced  this  rule,  and  applied  it. 
In  Spicer  v.  Robinsoti,  73  HI.  519,  it  was  held  that  where  a  con- 
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veyance  was  made  to  defraud  the  grantor's  creditors,  an  inno- 
cent purchaser  for  value,  without  notice  of  the  fraud,  would  be 
protected.  In  McNab  v.  Young,  81  111.  11,  it  was  held,  that 
where  the  legal  title  to  land  is  vested  in  a  party,  and  there  is 
nothing  appearing  from  which  a  purchaser  may  know  there 
was  fraud  in  the  acquisition  of  such  title,  or  any  invalidity  in 
the  deeds  constituting  the  chain  of  title,  he  will  be  protected 
in  his  purchase.  (See,  also,  Gavagan  v.  Bryant,  83  111.  376 ; 
Dickerson  v.  Evans,  84  id.  455.)  So  a  purchaser  of  land  who 
has  no  notice  of  any  irregularity  in  the  proceedings  by  which 
his  vendor  acquired  title,  will  be  protected.  (Jenkins  v.  Piercey 
98  ni.  646 ;  McHany  v.  Schenk,  88  id.  357.)  So  a  purchaser 
of  land  who  has  no  notice  that  his  grantor's  deed  is  but  a 
mortgage,  will  be  protected.  (Jenkins  v.  Rosenberg,  105  id. 
157.)  So,  although  the  grantee  in  a  deed  may  hold  the  legal 
title  in  trust  for  another,  a  third  person  may  acquire  the  title 
from  the  trustee,  if  he  has  no  notice  of  the  trust,  and  acts  in 
good  faith.  Eminons  v.  Moore,  85  111.  304 ;  2  Pomeroy's  Eq. 
770.  See,  also.  Peck  v.  Arehart,  95  111.  158 ;  McDaid  v.  Coil, 
111  id.  298;  Bradley  v.  Loose,  99  id.  234. 

A  purchaser  is  presumed  to  have  notice  of  any  defect  of  title 
apparent  on  the  face  of  his  title  papers,  or  by  the  record,  and 
will  be  required  to  take  notice  of  the  title  or  claim  of  persons 
in  possession,  but  is  not  required  to  look  for  latent  defects  in 
the  chain  of  conveyances,  when  regular  on  their  face,  and  ap- 
parently conveying  the  legal  title.  (Dickerson  v.  Evans,  84  111. 
455 ;  Moore  v.  Hunter,  1  Gilm.  317.)  We  are  of  opinion, 
therefore,  that  as  at  the  time  Gilbert  and  Gay  took  their  deed 
of  trust  the  record  showed  a  perfect  title  in  Bobbins,  and  there 
was  nothing  to  indicate  any  adverse  equitable  interest  in  Mit- 
chell or  his  heirs,  and  Bobbins  being  in  the  actual  possession 
of  the  land,  and  Gilbert  and  Gay  having  no  notice,  either 
actual  or  constructive,  of  any  claim  adverse  to  the  title  of 
Bobbins,  should,  in  equity,  be  protected  to  the  extent  of  their 
mortgage  interest,  independently  of  whether  the  paramount 
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title  to  this  eighty-acre  tract  of  land  should  be  held  to  be  in 
Bobbins  or  not.  It  is  shown  that  Mitchell  knew  of  the  pur- 
chase of  Bobbins  from  Bunn,  and  that  the  record  showed 
Bobbins  to  be  the  owner  of  the  land ;  yet,  as  has  been  seen,  he 
at  no  time  sought  to  intervene  in  the  pending  proceeding,  or 
asserted  any  right  adverse  to  the  Bobbins  title.  He  thus  per- 
mitted, with  full  notice  thereof.  Bobbins  to  be  clothed  with  the 
apparent  legal  title,  and  to  continue  for  many  years  in  the 
undisturbed  possession  of  the  land,  without  taking  any  steps 
to  protect  those  who  might  deal  with  Bobbins  upon  the  faith 
of  such  legal  title  and  possession.  Under  these  facts,  when 
taken  in  connection  with  the  affirmative  facts  hereinafter  set 
forth,  he  and  those  claiming  under  him,  should  be  estopped, 
in  equity,  from  asserting  their  title,  either  legal  or  equitable, 
as  against  Gilbert  and  Gay,  who,  as  we  have  seen,  loaned  their 
money  upon  the  faith  of  such  title,  in  good  faith,  and  without 
notice  of  any  adverse  claim. 

It  remains  to  consider  the  errors  assigned  by  Bobbins.  The 
defense  set  up  by  him  was  the  Statute  of  Limitations :  First, 
of  twenty  years ;  and  second,  seven  years ;  that  Mitchell,  in 
his  lifetime,  quitclaimed,  for  a  valuable  consideration,  the  land 
to  Thomas  J.  Bunn,  and  that  the  grantees  of  Mitchell  are, 
by  the  acts  of  Mitchell  inducing  Bobbins  to  purchase  of  Bunn, 
estopped  from  asserting  title  deraigned  from  said  Mitchell. 

First — In  respect  of  the  defense  of  twenty  years'  limitation, 
it  is  sufficient  to  say,  that  the  proof  fails  to  show  possession 
of  the  land  by  Bobbins  for  the  necessary  period.  He  took 
possession  in  1856  or  1857,  by  breaking  about  thirty  acres  of 
the  eighty-acre  tract  in  question,  and  sowed  it  in  wheat.  The 
land  was  not  fenced.  There  was,  however,  a  shanty  on  the 
same  or  the  other  eighty-acre  tract  before  mentioned, — which, 
is  not  definitely  shown.  After  this  wheat  crop  was  harvested 
no  other  acts  of  possession  are  shown  until  1871,  (a  period  of 
fifteen  years,)  when  one  Haynie  again  broke  the  land.  It  is 
not  shown  that  either  Bunn  or  Bobbins  was  in  possession 
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during  the  period  named,  and  if  they  had  not  abandoned  it, 
their  possession  was  not  of  that  open,  notorious  and  exclusive 
character  which  the  law  requires  in  such  cases,  and  so  we 
hold  that  the  defense  of  twenty  years'  adverse  possession  was 
not  maintained. 

Second — The  defense  of  seven  years'  possession  and  pay- 
ment of  taxes,  under  claim  and  color  of  title,  can  not  be  main- 
tained. Eobbins  first  acquired  color  of  title  by  the  deed  of 
Bunn  and  wife  to  himself,  April  8,  1868.  Prior  to  that  time 
he  held  simply  the  note  and  mortgage  given  by  Thomas  J.  to 
Lewis  Bunn,  assigned  to  himself,  which  was,  as  it  purported 
to  be,  simply  the  evidence  of,  and  security  for,  the  payment  of 
money.  It  did  not  purport  to  convey  title.  It  is  true  Eobbins 
paid  taxes  for  seven  successive  years, — ^from  1863  to  1869, 
inclusive ;  but  for  five  of  these  years  he  had  no  color  of  title, 
so  that  the  payment  of  taxes,  prior  to  his  deed  in  1868,  was 
unavailing  to  create  a  bar.  Nor,  as  we  have  seen,  does  it  ap- 
pear that  he  was  in  possession  of  the  land  during  any  of  said 
years. 

Third — The  two  other  defenses  may  be  considered  together, 
and  present  questions  of  no  inconsiderable  difficulty.  Both 
present  questions  of  fact,  which  necessarily  involve  a  some- 
what extended  consideration  of  the  evidence. 

Bobbins  testifies  that  he  was  not  satisfied  to  purchase  of 
Bunn  until  he  had  first  seen  Mitchell ;  that  he  saw  Mitchell, 
and  inquired  of  him  if  he  (Mitchell)  had  any  claim  upon  the 
land ;  that  Mitchell  replied  that  he  had  had  a  suit  with  Bunn 
about  it,  and  that  Bunn  had  beat  him  out  of  it,  and  that  he 
had  told  Bunn  if  he  would  pay  up  the  costs  in  the  suit,  he 
(Mitchell)  would  make  him  (Bunn)  a  quitclaim  deed  to  the 
land  at  any  time ;  that  he  did  not  consider  he  had  any  fur- 
ther claim  to  the  land,  and  for  him  (Bobbins)  to  go  on  and 
buy  the  land  of  Bunn ;  that  he  would  make  Bunn  a  quitclaim 
deed  to  the  land  any  time  he  called  on  him  for  it.  He  testi- 
fies that  on  the  same  or  the  next  day  he  met  Bunn  at  Wis- 
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mer*8  office,  in  Bloomington ;  that  Wisrner  advised  that  the 
mortgage  from  Thomas  J.  to  Lewis  Bunn  on  this  land  for 
$1000  had  better  be  assigned  to  the  witness,  and  then  fore- 
closed, and  the  title  got  in  that  way.  He  further  testified : 
**I  told  him  (Wismer)  what  Mitchell  had  said,  and  he  thought 
that  Bunn  had  better  get  a  quitclaim  deed  from  Mitchell. 
Mr.  Buim  had  to  come  to  Bloomington  for  the  note  and  mort- 
gage, or  send  for  it,  and  the  next  day  Bunn  and  I  met  at 
Wismer's  office.  He  (Bunn)  had  the  note  and  mortgage,  and 
had  got  the  quitclaim  deed  from  Mitchell,  and  had  all  the 
papers  there.  The  quitclaim  was  signed  by  John  T.  Mitchell 
and  his  wife.  It  was  for  all  the  land  he  claimed  any  interest  in. 
I  examined  and  read  the  deed  myself.  The  deed  was  mnde 
to  Thomas  J.  Bunn.  After  looking  over  the  papers,  Mr.  Wis- 
mer concluded  that  this  deed  wasn't  necessary.  We  could  go 
on  and  foreclose  under  the  mortgage.  My  best  recollection  is, 
Bunn  said  to  Wismer,  *What  do  we  want  with  the  deed?* 
Wismer  said  it  wasn't  necessary,  and  Mr.  Bunn  tore  it  up 
and  threw  it  into  the  stove.  Wismer  said,  *You  may  as  well 
destroy  it.  It  don't  cut  any  figure  as  long  as  Mitchell  had 
acknowledged  he  had  been  beaten  in  the  suit,  and  had  no  fur- 
ther claim  on  it.*  This  all  occurred  before  I  paid  him  the 
money.  T.  J.  Bunn  did  not  make  me  any  deed  at  that  time. 
In  my  conversation  with  Mitchell,  I  told  him  I  didn't  feel  sat- 
isfied to  pay  any  money  until  I  had  seen  him  and  had  a  talk 
with  him.  He  (Mitchell)  then  said,  that  so  far  as  he  was  con- 
cerned he  didn't  consider  he  had  any  claim  on  the  land,  but  he 
had  told  Bunn,  if  he  would  pay  the  costs  in  the  suit  he  would 
make  him  a  quitclaim  deed  at  any  time,  and  if  I  made  a  trade 
with  Bunn  it  would  be  all  right — that  the  land  belonged  to 
Bunn.'*  On  cross-examination,  he  testified  that  he  took  the 
deed  mentioned,  in  his  hands,  and  read  it,  but  could  not  re- 
collect before  whom  it  was  acknowledged,  and  that  Wismer, 
Bunn  and  himself  were  then  present ;  that  it  was  a  day  or  two 
after  he  had  a  talk  with  Mitchell  that  he  concluded  the  pur- 
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chase ;  that  Bunn  destroyed  the  deed,  and  repeated  substan- 
tially the  testimony  upon  the  examination  in  chief. 
'  Thomas  J.  Bunn,  a  banker  of  Bloomington,  testified :  "I 
sold  Bobbins  the  land  I  pre-empted  in  DeWitt  county.  I  think 
it  was  about  1855  or  1856.  Won't  be  positive  about  the  time. 
My  recollection  was,  the  sale  was  for  about  $800.  He  paid 
me  the  money.  We  consulted  with  Mr.  Wismer,  I  think, 
about  the  title.  My  recollection  is,  that  Wismer  advised 
Bobbins  to  have  a  quitclaim  deed  from  Mitchell.  Mr.  Mitchell 
was  in  the  office,  and  the  matter  was  talked  over.  The  sub- 
stance of  the  conversation  was,  he  had  no  objection  to  giving 
the  quitclaim  deed,  or  was  willing  to  give  it.  My  recollection 
is,  that  Mitchell  made  the  proposition  that  I  pay  the  costs  in 
the  contest  between  him  and  me  about  this  land,  and  that  my 
father  paid  the  costs.  The  settlement  with  Mitchell  in  regard 
to  the  matter  was  made  with  my  father.  My  recollection  is, 
that  Mr.  Mitchell  made  the  quitclaim  deed  either  to  Bobbins 
or  to  my  father,  don't  remember  which — think  it  was  Bobbins. 
Don't  think  I  ever  had  a  deed  myself — ^think  it  was  among 
the  papers  when  Bobbins  and  I  finally  closed  the  trade.  My 
recollection  is  that  I  saw  it.  I  have  no  recollection  of  exam- 
ining the  deed  at  all.  Do  not  know  what  became  of  it."  On 
cross-examination  he  testified:  "Mitchell  was  in  Wismer's 
office  at  the  time  the  trade  was  being  closed,  and  was  talking 
about  the  quitclaim  deed.  Do  not  remember  whether  he  was 
talking  with  me,  or  father,  or  Bobbins, — perhaps  to  all  of  us. 
My  recollection  is,  that  the  deed  was  made  at  the  time  the 
trade  was  closed,  but  perhaps  not  at  the  first  conversation. 
Don't  think  I  ever  read  the  deed  myself.  It  was  in  Wismer's 
hands,  with  other  papers,  when  the  trade  was  closed.  All  I 
know  about  it  was  what  Mitchell  said.  I  saw  the  deed,  but 
did  not  read  it.  Saw  the  outside — perhaps  the  inside.  My 
recollection  is,  the  trade  was  closed  when  Mitchell  was  in  the 
office.  The  papers  were  all  made  out  conveying  the  property, 
and  left  in  Wismer's  hands.     I  think  the  sale,  in  the  first 
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place,  was  of  the  note  and  mortgage.    Don*t  remember  whether 

I  made  him  a  deed  for  the  land  then,  or  not.   I  turned  over  to  ■  -^^ 

Bobbins  the  note  and  mortgage,  and  the  deed,  if  there  was  one 

made  by  me.     Have  seen  none  of  the  papers  since.     I  have 

no  knowledge  of  any  of  them  being  destroyed  in  my  presence. 

If  I  made  a  deed  to  Bobbins  at  the  time  of  the  trade,  I  have 

made  him  two.    Can't  tell  when  the  last  one  was  made, — ^may 

be  six  or  seven  years  ago.     Don't  recollect  that  Wismer  ever 

advised  that  any  of  the  papers  be  destroyed.   At  that  time  I  had 

made  no  deed  to  the  land.     Don't  think  I  ever  paid  Mitchell 

any  money — ^think  the  matter  was  settled  between  him  and 

father.    My  recollection  is,  we  were  all  day  making  the  trade, 

and  Mitchell  was  in  and  out  several  times.     The  talk  about 

the  deed  was  before  the  trade  was  closed.    My  recollection  is, 

that  the  trade  with  Bobbins  was  a  sale  of  the  land  to  him  by 

turning  over  the  note  and  mortgage  to  him,  and  that  whatever 

was  necessary  to  be  done  to  make  the  transfer  of  my  interest 

in  it,  or  my  father's  interest,  was  done,  and  that  was  why  I 

thought  some  deed  was  made  by  me  or  my  father  at  the  time. 

I  had  no  patent  at  that  time,  and  other  parties  were  claiming 

the  land.     It  may  be  possible  that  the  only  transfer  made  at 

the  time  was  the  note  and  the  mortgage.     We  intended  to 

convey  to  Bobbins  all  the  interest  we  had.     Am  not  sure 

there  were  any  other  papers  transferred  besides  the  note  and 

mortgage."      On  re-direct  examination  he  said:     "Mitchell 

knew  Bobbins  was  buying  the  land.     We  were  talking  about 

it  in  his  presence.     Wismer  was  satisfied  to  advise  Bobbins 

to  buy  the  land  if  Mitchell  gave  a  quitclaim  deed,  and  Mitchell 

was  willing  to  give  a  deed.     He  didn't  care  about  fighting  the 

matter  further.     Mitchell  made  the  statement  as  I  stated  in 

my  evidence,  and  Wismer  advised  Bobbins,  after  Mitchell 

made  the  quitclaim  deed,  that  there  were  no  objections  to  it, 

and  for  him  to  close  the  trade.     The  conversation  I  heard 

between  Mitchell  and  whoever  he  was  talking  to,  was  in  Wis- 

mer's  oflSce,  in  the  presence  of  Bobbins  and  myself,  and  I 

4— 129ILII. 
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think  father  was  present.  The  result  of  the  conversation  wa& 
that  Mitchell  made  and  delivered  (I  saw  the  paper  then)  his 
deed  releasing  his  interest  to  Bobbins.  This  was  before  the 
trade  was  concluded."  He  further  testified:  "I  did  not  see 
Mitchell  or  his  wife  execute  any  papers,  but  did  see,  in  Wis- 
mer*s  hands,  a  paper  purporting  to  be  a  deed  from  Mitchell 
and  his  wife,  and  which  Wismer  said  was  a  satisfactory  re- 
lease of  his  interest.  I  don*t  recollect  whether  I  saw  the  inside 
of  it  or  not.  Don*t  remember  whether  I  had  it  in  my  hands 
or  not." 

Lewis  Bunn  testified,  in  substance,  that  Mitchell  spoke  ta 
him  about  being  tired  of  fighting  about  the  land,  and  that  so- 
far  as  he  was  concerned,  he  was  willing  to  make  a  quitclaim 
deed  and  quit  fighting.  "We  were  manufacturing  plows,  and 
he  was  doing  business  for  us.  He  said  he  had  some  $200  or 
$300  costs  to  pay  in  the  land  litigation.  I  settled  some  bills 
of  costs.  Can't  tell  whether  there  came  a  bill  for  his  costs. 
*  *  *  There  was  a  conversation  between  us,  (Mitchell  and  I,) 
that  he  must  not  be  offended  with  me  on  account  of  any  com- 
plication between  him  and  my  son.  He  said  he  was  tired  of 
fighting  the  land;  that  he  was  willing  to  make  a  quitclaim 
deed  to  any  person  they  wished  it  to  be  made  to.  That  was 
the  purport  of  it." 

On  the  other  hand,  Elizabeth  Mitchell,  widow  of  John  T. 
Mitchell,  testified,  that  her  husband  told  her  that  he  had  en- 
tered the  land  known  as  the  Bunn  pre-emption.  "Soon  after- 
wards another  man  built  a  shanty  on  it.  Forget  his  name. 
There  was  trouble  about  it.  Moore  had  litigation  and  Mitchell 
had  litigation,  but  he  dropped  it  to  se^  how  Moore  would  come 
out;  then  he  would  know  what  to  do  with  his.  Heard  my 
husband  say,  not  more  than  two  weeks  before  he  died,  that  he 
expected  to  get  the  land.  Never  said  anything  to  me  about 
having  made  a  deed  to  this  land,  or  that  he  did  not  own  it. 
I  never  joined  with  him  in  making  a  deed  to  this  land.  We 
made  no  deed."    On  cross-examination  she  testified:  "I  have 
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an  interest  in  this  suit,  in  getting  it  for  my  children.  Don*t 
know  whether  it  will  come  to  me  or  my  children.  Husband 
entered  a  great  deal  of  land.  Sold  some.  Don't  remember 
every  deed  I  have  signed.  When  I  signed  deeds  I  knew  what 
I  signed.  Can't  tell  how  many  I  have  signed.  Can't  guess. 
Can't  give  a  list  of  lands  for  which  I  have  made  deeds." 

William  T.  Mitchell  testified  that  he  heard  his  brother, 
John  T.  Mitchell,  often  speak  of  this  land,  and  claimed  to  own 
it.     He  said  he  expected  to  gain  the  land. 

John  E.  Easbach  testified  that  he  had  heard  Mitchell  talk 
about  the  land ;  that  he  said  he  would  wait  and  see  how  Moore 
came  out  with  his  claim  before  he  would  push  his  (Mitchell's) 
claim.  The  last  time  he  heard  him  speak  about  it  was  in  the 
summer  prior  to  his  death. 

John  H.  Mitchell,  a  son  of  said  John  T.,  testified  that  his 
father  always  claimed  to  own  the  land.  He  spoke  of  it  a 
month  before  he  died,  and  said  he  expected  to  get  the  land, — 
that  Moore  had  advised  him  to  wait  and  see  if  he  gained  his 
case. 

Clifton  H.  Moore  testified,  that  about  the  time  Bobbins  was 
buying  the  Bunn  note,  Mitchell  came  to  him  and  said  that 
Bunn,  or  Bunn  and  Bobbins,  wanted  him  to  release  or  quit- 
claim to  them,  and  wanted  to  know  what  effect  that  would 
have  upon  his  getting  his  money  back  from  the  government — 
the  money  he  had  advanced  for  the  entry  of  the  land ;  that 
the  witness  told  him  if  he  conveyed  to  any  one  else  he  could 
not  get  his  money ;  that  Mitchell  assured  the  witness  he  would 
not  convey  the  land  without  consulting  him,  and  that  he  al- 
ways claimed  the  land. 

We  have  thus  given  the  evidence  substantially  at  length,  as 
it  is  found  in  this  record.  We  can  not  say  that  it  is  suflBcient 
to  justify  this  court  in  finding  differently  from  the  court  below, 
upon  the  question  of  the  execution  and  delivery  of  the  deed 
from  Mitchell.  It  will  be  observed  that  Bobbins  says  the  deed 
was  to  Thomas  J.  Bunn.     Thomas  J.  Bunn,  while  having  no 
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recollection  of  having  examined  the  deed,  thinks  it  was  made 
to  Bobbins  or  to  Lewis  Bunn.  Lewis  Bunn  does  not  speak  of 
having  seen  the  deed  at  all.  Neither  of  the  Bunns  corrobo- 
rates Bobbins  as  to  Wismer's  advice  to  get  the  deed  or  to  de- 
stroy the  same.  If  Mitchell  had,  in  fact,  made  such  a  deed, 
it  is  strange  that  any  lawyer  should  advise  its  destruction,  and 
that  Mitchell  should  have  claimed  the  land  up  to  the  time  of 
his  death.  It  is  not  shown  or  pretended  that  there  was  any 
reason  for  the  destruction  of  the  deed,  or  that  there  were  liens 
against  the  property  of  Mitchell  which  would  make  it  desirable 
to  avoid  acquiring  title  through  him.  Again,  Bobbins  testifies 
that  the  deed  was  signed  by  Mrs.  Mitchell,  while  she  positively 
denies  having  executed  any  such  deed.  It  is  clear,  however, 
from  the  testimony  of  Bobbins,  the  two  Bunns,  and  Moore, 
that  the  subject  matter  of  the  release  or  conveyance  of  Mit- 
cheirs  claim  was  considered  and  talked  over  between  Mitchell, 
Bobbins  and  the  Buiins,  at  about  the  time  of  the  purchase  by 
Bobbins. 

While  the  evidence  supporting  the  contention  of  Bobbins  is 
not  so  clear,  consistent  and  convincing  as  to  justify  us  in  hold- 
ing that  Mitchell  made  and  delivered  the  deed  mentioned  by 
Bobbins,  yet  it  is  sufficient,  we  think,  to  show  that  Mitchell 
did  inform  and  assure  Bobbins  that  he  had  given  up  his  claim 
upon  the  land,  and  for  Bobbins  to  go  on  and  purchase  the 
same  of  Bunn.  The  testimony  of  Bobbins  to  this  fact  is  clear 
and  explicit,  and  is  fully  corroborated  by  the  testimony  of  the 
two  Bunns,  and  to  some  extent,  at  least,  by  that  of  Moore,  as 
well  as  by  the  circumstances  of  the  case.  The  contest  before 
the  government  land  office  had  been  decided  by  the  Secretary 
of  the  Interior  adversely  to  Mitchell,  and  he  was  unwilling  to 
further  litigate  his  claim.  The  testimony  of  the  Bunns  fully 
substantiates  this  fact.  There  can  be  no  question,  from  the 
testimony  of  Bobbins  and  the  two  Bunns,  that  he  was  willing 
to  convey  his  interest  in  the  land,  if  he  had  any,  if  Bunn  would 
pay  the  costs  already  made  in  the  contest  before  the  depart- 
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ment,  and  Lewis  Bunn  testifies  that  he  paid  such  costs,  and 
there  is  no  evidence  contradicting  him.  His  conference  with 
Moore  shows,  as  already  stated,  that  his  conveyance  of  his 
interest,  whatever  it  might  be,  had  been  the  subject  matter  of 
negotiation  between  himself  and  Bobbins  or  Bunns ;  and  if  he 
did  not  convey,  as  we  must  hold,  it  was  because  he  feared  that 
thereby  his  right  to  recover  back  the  money  advanced  to  the 
government  upon  his  attempted  entry  of  the  land  might  be 
defeated.  It  is  barely  possible  that  this  suggestion  of  Moore, 
that  a  conveyance  by  Mitchell  would  defeat  this  right  of  repay- 
ment by  the  government,  may  furnish  a  clew  to  the  destruction 
of  the  deed  by  Mitchell,  if  one  was  made.  It  would  be  readily 
understood  that  a  purchase  by  Bobbins,  after  complete  and 
full  disclaimer  of  any  interest  by  Mitchell,  would  operate  by 
way  of  estoppel  upon  him  to  assert  his  title  against  one  who 
had  been  induced  to  purchase  by  reason  thereof,  and  that 
therefore  the  deed  would  operate  simply  to  the  prejudice  of 
Mitchell,  without  really  being  of  substantial  benefit  to  Bobbins. 
But,  as  we  have  said,  while  there  is  a  strong  probability  that 
a  paper  purporting  to  be  a  deed  was  present  at  the  time  of 
the  trade  between  Thomas  J.  Bunn  and  Bobbins,  we  can  not, 
for  that  reason,  as  already  stated,  reverse  the  decree. 

It  is,  however,  said,  that  the  element  of  fraud  in  the  state- 
ments made  by  Mitchell  to  Bobbins,  and  by  which  he  was  in- 
duced to  purchase,  is  wanting, — that  they  were  made  in  good 
faith,  with  no  improper  motives,  and  that  the  doctrine  of  equi- 
table estoppel  does  not  therefore  apply.  In  our  judgment  the 
testimony  establishes  the  fact  that  Bobbins  purchased  relying 
upon  the  disclaimer  by  Mitchell  of  any  interest  in  this  land — 
of  his  willingness  and  desire  to  no  farther  contest  the  title  of 
Bunn.  It  is  shown,  and  not  disputed,  that  Bobbins  knew  of 
the  agreement  by  which  Bunn  was  to  pay  the  costs  of  litiga- 
tion, and  that  Mitchell  was  to  waive  and  release  any  interest 
in  the  land,  and  quitclaim  at  any  time,  or  to  such  person  as 
the  Bunns  might  desire,  any  interest  he  might  have  therein. 
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It  is  a  misapprehension  to  suppose  that  the  doctrine  of 
equitable  estoppel  arises  only  when  the  representation  has  been 
fraudulently  made.  It  is  true,  that  if  the  element  of  fraud  is 
wanting  there  can  be  no  equitable  estoppel ;  but  it  is  well  set- 
tled that  a  fraudulent  result  suffices  for  the  application  of  the 
doctrine.  In  Davidson  v.  Young,  38  111.  145,  Lawrence,  J., 
quotes  from  2  Story's  Eq.  1543,  the  rule,  as  follows :  "The 
doctrine  of  estoppels  in  pais,  or  equitable  estoppel,  is  based  upon 
a  fraudulent  purpose  and  a  fraudulent  result.  If,  therefore, 
the  element  of  fraud  is  wanting,  there  is  no  estoppel, — as,  if 
both  parties  were  equally  cognizant  of  the  facts,  and  the  dec- 
laration or  silence  of  the  one  party  produced  no  change  in  the 
conduct  of  the  other,  he  acting  solely  upon  his  own  judgment. 
There  must  be  deception,  and  change  of  conduct  in  conse- 
quence, in  order  to  estop  a  party  from  showing  the  truth." 
In  Flower  v.  Elwood,  66  111.  447,  the  rule  is  thus  stated :  "To 
conclude  a  party  by  an  equitable  estoppel  or  an  estoppel  in  pais, 
there  must  be  a  fraudulent  purpose  of  the  party  against  whom 
it  is  applied,  or  his  acts  must  produce  a  fraudulent  result; 
and  there  must  be  a  change  of  conduct  induced  by  the  acts  of 
the  party  estopped,  to  the  injury  of  another,  in  order  to  prevent 
him  from  showing  the  truth.  If  the  element  of  fraud  or  injury 
is  wanting,  there  is  no  estoppel."  To  the  same  effect,  see 
Chandler  v.  White,  84  HI.  435,  and  Mayer  v.  Erliardt,  88  id.  452. 

In  HiU  V.  Blackwelder,  113  HI.  283,  this  court  said :  "It  is 
said  that  there  can  be  no  estoppel  if  the  element  of  fraud  is 
wanting,  and  that  there  was  here  no  fraudulent  intention  on 
the  part  of  Harris.  No  fraudulent  intention  is  required.  It  is 
enough  if  there  would  be  a  fraudulent  effect  from  the  evidence 
attempted  to  be  set  up.  To  allow  Harris  to  invalidate  this 
redemption  and  execution  sale,  as  he  here  seeks  to  do,  would 
be  to  permit  the  perpetration  of  a  gross  fraud  and  injustice 
upon  Dresser.  To  prevent  this,  arises  the  equitable  estoppel." 
In  the  same  case  it  was  held,  that  where  the  foundation  of  the 
estoppel  is  in  silence,  and  omission  to  give  notice  of  existing 
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rights,  the  party  relying  on  the  same  must  not  have  had  the 
means  of  ascertaining  the  true  state  of  the  title  by  reference 
to  the  public  Tecord,  but  that  such  rule  does  not  apply  to  a 
case  where  the  land  owner  has  actively  encouraged  and  in- 
duced the  injured  party  to  act.  In  the  latter  case,  the  party 
making  the  declaration  acted  on  will  be  estopped,  although  he 
may  have  been  ignorant  of  his  true  rights.  The  other  party 
may  rely  on  his  representations  without  further  inquiry,  and 
act  upon  the  assumption  that  he  is  cognizant  of  his  rights, 
and  knows  the  condition  of  his  own  title.  So  the  doctrine  is, 
if  the  owner  of  land  stands  by  and  suffers  credit  to  be  given 
to  another  on  the  supposition  that  he  owns  the  land,  and 
aids  in  creating  the  belief  that  such  other  person  does  own 
the  same,  he  can  not  be  afterwards  heard  to  assert  his  own 
title  as  against  such  creditor.  Higgs  v.  French,  14  111.  344. 
See,  also,  Tu4:ker  v.  ConweU,  67  id.  552 ;  International  Bank 
V.  Bowen,  80  id.  541.  So  where  a  former  owner  of  lots  exe- 
cuted a  deed  in  blank,  when  applied  to  for  information  as  to 
the  title  by  a  party  about  to  purchase  the  same  disclaimed 
any  title  in  himself,  and  stated  that  the  person  proposing  to 
sell  was  the  owner,  and  upon  this  assurance  the  purchase  was 
made,  it  was  held  that  these  facts  constituted  a  complete  es- 
toppel in  equity  against  the  original  owner,  and  that  he  could 
not  assert  title  as  against  the  purchaser.  Wade  v.  Bunn,  84 
111.  117.  See,  also,  Curyea  v.  Berry,  84  HI.  600 ;  Wilmington 
Star  Mining  Co.  v.  Allen,  95  id.  288. 

The  above  cases  are  similar  in  principle  to  the  one  now  be- 
fore us,  and  illustrate  the  rule  sought  to  be  applied.  Many 
others  determined  by  this  court  may  be  found  equally  appli- 
cable, and  announcing  the  same  doctrine,  and  we  have  not 
thought  it  necessary  to  cite  the  text  writers  or  adjudications  of 
other  courts,  which  will,  however,  be  found  to  be  in  harmony 
with  the  doctrine  announced  in  the  cases  cited. 

It  is,  however,  claimed,  that  Bobbins  did  not  rely  upon  or 
act  on  the  declarations  and  assurance  of  Mitchell  that  he  had 
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abandoned  his  claim  to  the  land  and  had  no  further  interest 
or  claim  in  or  upon  the  same,  and  giving  him  to  understand 
that  a  purchase  from  Bunn  would  convey  a  good  title.  It  is 
evident  that  Bobbins  did  rely  on  such  statements  of  Mitchell. 
Bobbins  testifies  that  he  was  unwilling  to  buy  of  Bunn  without 
first  seeing  him,  and  finding  whether  the  contest  as  to  Bunn's 
title  was  at  an  end.  In  this  he  is  corroborated  by  both  the 
Bunns.  They  had  told  him  of  Mitchell's  arrangement  in  re- 
spect of  the  quitclaim  deed  from  Mitchell,  or  his  willingness 
to  make  the  same,  and  the  agreement  of  Bunns  tQ  pa^^  the  costa 
of  the  previous  litigation,  and  of  the  fact  of  the  payment.  Yet^ 
before  any  money  is  paid  by  Bobbins, — before  the  trade  is 
consummated, — we  find  Mitchell  present  in  Wismer's  ofl&ce,  in 
connection  with  the  purchase  of  the  land  by  Bobbins  from 
Bunn.  We  find  him  inquiring  of  his  attorney  as  to  the  effect 
upon  his  rights  to  recover  back  his  money  from  the  govern- 
ment if  he  should  make  a  deed  as  requested  by  Bobbins  or  the 
Bunns.  The  fact  that  Bobbins  took  the  advice  of  an  attorney 
does  not  show  or  tend  to  show  that  Bobbins  did  not  rely  upon 
the  statements  of  Mitchell.  On  the  contrary,  it  clearly  appears^ 
both  from  the  testimony  of  Bobbins  and  Thomas  J.  Bunn,  not 
only  that  Bobbins  relied  upon  the  representation  and  state- 
ments of  Mitchell,  but  also  that  the  advice  of  the  attorney  waa 
predicated  thereon.  It  is  shown,  and  not  controverted,  that 
the  advice  of  the  lawyer  consulted  was  based  upon  Mitchell's 
disclaimer  of  any  intention  to  further  urge  or  prosecute  hia 
claim  to  the  land,  or  to  further  contest  Bimn's  title.  It  seems, 
from  the  testimony,  that  the  whole  matter  was  gone  over,  and 
the  contract  considered  in  the  presence  of  Mitchell,  who,  recog- 
nizing the  agreement  with  Bunn,  disclaimed  any  title  or  inter- 
est to  any  of  the  land  involved  in  the  previous  litigation. 

We  are  of  opinion  that  the  case  falls  clearly  within  the  rule, 
and  that  Mitchell,  if  living,  and  those  claiming  by,  through  or 
under  him,  are  estopped  from  asserting  contrary  to  the  repre- 
sentations thus  made  by  Mitchell,  upon  the  faith  of  which 
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Bobbins  parted  with  his  money  and  acquired  the  title  then  in 
the  Bunns. 

No  question  is  made  as  to  the  power  of  a  court  of  equity  to 
establish  a  title  to  real  estate  by  estoppel  against  the  former 
owner,  who,  by  his  acts  and  representations,  has  induced  an- 
other to  purchase  from  one  holding  under  a  void  deed  or  patent, 
or  if  it  should  be,  the  jurisdiction  is  fully  sustained  by  authori- 
ties.    Wade  V.  Bunn,  84  111.  117. 

It  is  insisted  that,  since  Mitchell's  death,  Bobbins  is  not  a 
competent  witness  in  respect  of  the  representations  and  as- 
surances of  Mitchell,  before  referred  to.  The  second  section 
of  the  act  relating  to  evidence  is  relied  upon  as  establishing 
his  incompetency.  That  section  provides,  that  no  party  to  a 
civil  action,  suit  or  proceeding  shall  be  allowed  to  testify  in  his 
own  behalf  when  the  adverse  party  sues  or  defends  as  the  heir, 
devisee  or  legatee,  etc.,  of  any  deceased  person,  unless  called 
by  such  adverse  party.  It  is  enough  to  say,  that  it  does  not 
appear,  from  the  record,  that  the  complainants  in  the  cross- 
bill sue  in  any  representative  capacity.  Moore  and  Warner, 
complainants  therein,  are  not  the  heirs  of  Mitchell,  but  are 
purchasers  from  such  heirs,  asserting  title  in  their  own  right. 
The  first  section  of  the  same  act  makes  all  persons  competent 
witnesses  in  civil  proceedings,  and  to  render  Bobbins  incom- 
petent, it  must  appear  that  he  falls  within  some  of  the  excep- 
tions provided  in  the  statute.  We  are  of  opinion  that  the 
objection  to  his  competency  was  not  well  taken. 

At  the  time  of  the  purchase  by  Moore  and  Warner,  and  the 
conveyance  by  the  heirs  of  Mitchell  to  them.  Bobbins  was  in 
the  actual  possession  of  the  tract  of  land  in  litigation.  Such 
possession  was  notice  to  Moore  and  Warner  of  his  legal  and 
equitable  title. 

It  follows,  from  what  has  been  said,  that  we  are  of  opinion 
that  the  circuit  court  erred  in  decreeing  that  Bobbins  convey 
his  title  to  Moore  and  Warner,  and  also  in  decreeing  that 
Gilbert  and  Gay  likewise  convey,  and  holding  that  the  com- 
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plainantfl  in  the  cross-bill  were  entitled  to  the  relief  granted, 
and  the  decree  must  therefore  be  reversed,  which  is  done,  and 
the  cause  remanded  to  the  circuit  court,  with  directions  to  dis- 
miss the  cross-bill  of   said  cross-complainants,  Moore  and 


Warner. 


Mr.  Chief  Justice  Gbaig,  dissenting. 


Decree  reversed. 
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Grant  Newell,  Admr. 


Catharine  Montgomery  et  al. 
Filed  at  Ottawa  May  16, 1889. 

1.  Administration  of  estates— «oZe  of  laiid  to  pay  debts— power  to 
settle  conflicting  titles — constitutionality  of  act  of  June  16, 1887.  Prior  to 
the  act  ol  June  15, 1887,  the  county  court  had  no  power,  in  a  proceeding 
by  an  administrator  for  an  order  to  seU  land  for  the  payment  of  debts, 
to  call  before  it  adverse  claimants  to  the  land,  and  adjudicate  upon  their 
rights  before  ordering  the  land  to  be  sold. 

2.  The  act  of  June  15, 1887,  which  gives  the  county  and  probata  courts 
power  and  jurisdiction,  on  application  of  administrators  for  leave  to 
sell  real  estate  for  the  payment  of  debts,  to  investigate  and  determine 
all  questions  of  conflicting  or  controverted  titles,  to  remove  clouds,  etc., 
is  a  valid  enactment,  tind  is  not  in  contravention  of  the  constitution  of 
the  State. 

3.  The  constitution,  in  conferring  upon  probate  courts  jurisdiction 
in  cases  of  sales  of  the  real  estate  of  deceased  persons  for  the  payment 
of  their  debts,  in  no  way  attempts  to  define  or  limit  the  procedure  in 
cases  of  that  kind,  but  that  is  left  entirely  to  legislative  discretion.  It 
was,  therefore,  competent  for  the  legislature  to  prescribe  any  procedure 
which,  in  its  judgment,  is  appropriate. 

4.  Laches — not  imputed  to  party  in  possession.  Where  a  party  has 
been  in  the  actual  possession  of  land  all  the  time  under  an  equitable 
title  thereto,  laches  can  not  be  imputed  to  him  as  a  bar  to  equitable 
reUef. 
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Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Probate  Court  of  Cook 
county ;  the  Hon.  J.  C.  Knickerbocker,  Judge,  presiding. 

Mr.  Lynden  Evans,  for  the  appellant. 

Mr.  W.  H.  Stead,  for  the  appellees. 

Mr.  Justice  Bailey  delivered  the  opinion  gf  the  Court : 

This  was  a  petition  filed  in  the  Probate  Court  of  Cook  county, 
by  Grant  Newell,  administrator,  with  the  will  annexed,  of  the 
estate  of  Patrick  Terry,  deceased,  to  sell  real  estate  for  the  pay- 
ment of  debts.  The  petition  shows  that  the  personal  estate  of 
the  decedent  is  exhausted,  leaving  a  deficiency  of  $1587.85, 
and  that  the  decedent  died  seized  in  fee  of  the  south  half  of 
lot  seven,  block  fifty-five,  in  State's  addition  to  Ottawa,  in 
La  Salle  county,  that  being  all  of  the  real  estate  of  which  he 
was  the  owner.  As  originally  filed,  the  petition  made  the  heirs 
of  Patrick  Terry,  the  devisees  under  his  will,  and  a  man  in 
possession  of  the  land,  parties  defendant.  Subsequently  the 
petition  was  amended  so  as  to  show  that  Catherine  Mont- 
gomery, the  widow,  and  William  J.  Montgomery  and  others^ 
the  children  and  heirs  at  law  of  Robert  M.  Montgomery,  de- 
ceased, claimed  to  have  some  interest  in  said  real  estate,  and 
to  make  them  also  parties  defendant. 

Said  widow  and  heirs  answered  alleging,  in  substance,  that 
the  lot  described  in  the  petition,  together  with  a  large  amount 
of  other  lands,  were  owned  by  said  Eobert  M.  Montgomery,  in 
his  life  time,  and  that  after  his  death,  his  widow  and  heirs 
were  involved  in  litigation  in  reference  thereto,  which  litigation 
resulted  in  a  decree  of  the  Circuit  Court  of  La  Salle  county, 
establishing  a  lien  thereon  in  favor  of  Peter  Dunlevy  and  others 
for  about  $5450 ;  that  said  property  was  sold  under  said  de-  . 
cree  by  the  master  in  chancery  of  said  court  on  the  9th  day  of 
January,  1874,  to  satisfy  said  decree,  interest  and  costs ;  that 
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said  widow  and  children  were  then  members  of  the  Roman 
Catholic  Church  at  Ottawa,  said  Patrick  Terry  being  the  parish 
priest  in  charge  of  said  church ;  that  said  widow  and  children 
were  without  business  experience,  and  that  said  Terry  there- 
upon volunteered  to  aid  them  in  saving  at  least  a  part  of  the 
prcjperty  about  to  be  sold ;  that  said  property  was  sold  in  par- 
cels for  various  sums,  aggregating  the  precise  amount  due  on 
the  decree,  including  interest  and  costs,  said  Terry  being  the 
purchaser  of  all  the  land  sold ;  that  the  lot  in  question  was 
etrnck  off  and  sold  to  him  for  $100;  that  the  master  subse- 
quently conveyed  all  of  the  lands  sold  to  Terry,  but  that  in  the 
whole  transaction  he  acted  as  the  agent,  friend  and  adviser  of 
mkl  widow  and  heirs ;  that  in  paying  for  said  lands  he  used 
Diilj  $306.80  of  his  own  money,  and  to  make  up  the  residue 
of  the  purchase  money,  he  immediately,  with  the  consent  of 
ssiilI  widow  and  heirs,  sold  one  tract  of  the  land  for  $2300, 
and  mortgaged  another  for  $3000,  and  afterwards  sold  the 
tract  mortgaged  for  $700  in  excess  of  the  mortgage,  receiving 
said  sum  of  $700  himself  and  being  thus  more  than  reimbursed 
fnr  the  money  advanced  by  him ;  that  ever  since  the  sale,  said 
wiilow  and  heirs  had  been  in  possession  of  the  lot  in  question 
m  this  suit  by  their  tenants  and  had  received  the  rents  there- 
Ivnm  ;  that  it  was  through  the  inadvertence  of  said  Terry,  and 
nut  through  any  actual  or  intentional  fraud,  that  he  had  failed 
to  convey  said  lot  to  them ;  that  during  his  life  time  he  fre- 
quently expressed  his  intention  to  make  such  conveyance,  but 
thnt  his  death  intervened  before  he  had  carried  such  intention 
into  effect;  that  by  reason  of  the  premises,  said  widow  and 
hiirs  are  the  true  and  rightful  owners  of  said  lot,  and  that 
said  lot  ought  not  to  be  subjected  to  the  payment  of  the  debts 
of  said  Terry. 

The  cause  being  heard  on  pleadings  and  proofs,  a  decree 
was  rendered,  finding  that  said  Terry,  at  the  time  of  his  death, 
lit  11  the  title  in  fee  to  said  lot  only  in  trust  for  said  widow 
auil  heirs,  and  that  said  lot  was  not  subject  to  the  payment 
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of  the  debts  of  said  Terry,  and  ordering  that  the  petition  be 
dismissed.  Said  decree  was  thereupon  taken  by  the  petitioner 
to  the  Appellate  Court  by  appeal,  and  was  there  affirmed,  and 
by  a  further  appeal  the  record  is  now  brought  to  this  court. 

It  is  urged  that  the  probate  court  has  no  power,  in  a  pro- 
ceeding to  sell  real  estate  for  the  payment  of  debts,  to  call 
before  it  adverse  claimants  to  the  land  and  adjudicate  upon 
their  rights  before  ordering  the  land  to  be  sold.  Such  was 
doubtless  the  rule  prior  to  the  act  of  June  15, 1887,  amending 
sections  99,  100  and  101  of  the  act  in  regard  to  the  adminis- 
tration of  estates.  Smith  v.  McConnell,  17  111.  135 ;  Phelps 
V.  Funkhouser,  39  id,  401 ;  Cutter  v.  Thompson,  51  id.  390 ; 
Gridley  v.  Watson,  53  id.  186 ;  Shoemate  v.  Lockridge,  id.  503 ; 
Le  Moyne  v.  Quimhy,  70  id.  399. 

By  said  amendatory  act,  the  powers  of  county  and  probate 
courts  in  proceedings  to  sell  lands  for  the  payment  of  debts 
are  greatly  enlarged.  That  act  provides  that  all  persons  hold- 
ing liens  against  the  real  estate  described  in  the  petition,  or 
any  part  thereof,  or  having  or  claiming  any  interest  therein, 
in  possession  or  otherwise,  shall  be  made  parties ;  that  the 
practice  in  such  cases  shall  be  the  same  as  in  cases  in  chan- 
cery, and  that  the  court  may  settle  and  adjust  all  equities,  and 
all  questions  of  priority,  between  all  parties  interested  therein, 
and  may  also  investigate  and  determine  all  questions  of  con- 
flicting or  controverted  titles  arising  between  any  of  the  parties 
to  such  proceeding,  and  may  remove  clouds  from  the  title  to 
any  real  estate  sought  to  be  sold,  and  invest  the  purchasers 
with  a  good  and  indefeasible  title  to  the  premises  sold.  Laws 
of  1887,  page  3. 

It  is  not  claimed  that  the  terms  of  the  amendatory  act  are 
not  broad  enough  to  warrant  the  proceedings  taken  in  this 
case,  but  the  point  made  by  the  appellant  is,  that  the  act  at- 
tempts to  confer  upon  county  and  probate  courts  a  jurisdiction 
not  authorized  by  the  Constitution.  The  constitutional  pro- 
vision as  to  the  jurisdiction  of  county  courts  is  found  in  section 
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18,  article  6  of  the  Constitution,  and  is  as  follows :  "County 
courts  shall  be  courts  of  record,  and  shall  have  original  juris- 
diction of  all  matters  of  probate,  settlement  of  estates  of  de- 
ceased persons,  appointment  of  guardians  and  conservators, 
and  settlement  of  their  accounts,  in  all  matters  relating  to 
apprentices,  and  in  proceedings  for  the  collection  of  taxes  and 
assessments,  and  such  other  jurisdiction  as  may  be  provided 
for  by  general  law."  Section  20  of  the  same  article,  after 
authorizing  the  General  Assembly  to  provide  for  the  establish- 
ment of  probate  courts  in  each  county  having  a  population  of 
over  fifty  thousand,  makes  the  following  provision  as  to  the 
jurisdiction  of  such  courts:  "Said  courts,  when  established 
shall  have  original  jurisdiction  of  all  probate  matters,  the  set- 
tlement of  estates  of  deceased  persons,  the  appointment  of 
guardians  and  conservators  and  settlement  of  their  accounts, 
in  all  matters  relating  to  apprentices,  and  in  cases  of  sales  of 
real  estate  of  deceased  persons  for  the  payment  of  debts." 

It  will  be  seen  that  the  Constitution,  in  conferring  upon 
probate  courts  jurisdiction  in  cases  of  sales  of  the  real  estate 
of  deceased  persons  for  the  payment  of  their  debts,  in  no  way 
attempts  to  define  or  limit  the  procedure  in  cases  of  that  char- 
acter. That  is  left  entirely  to  legislative  discretion.  It  was 
therefore  competent  for  the  General  Assembly  to  prescribe 
any  procedure  which  in  its  judgment  was  appropriate.  There 
was  then  no  constitutional  objection  to  assimilating  it  to  that 
which  obtains  in  courts  of  chancery.  Such  procedure  is  cer- 
tainly as  appropriate  for  the  purpose  as  any  which  the  laws 
of  the  State  provide  or  recognize.  Nor  is  there  any  constitu- 
tional objection  to  a  provision  requiring  all  parties  interested 
in  the  land  to  be  brought  before  the  court  and  have  their  rights 
litigated  and  ascertained  prior  to  a  sale.  In  case  of  most  ju- 
dicial sales  such  provision  has  always  existed.  The  theory 
is  that  the  estate  in  the  land  which  it  is  proposed  to  sell  can 
be  sold  more  advantageously  and  with  the  expectation  of  re- 
alizing a  better  price,  after  the  interests  of  all  parties  have 
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been  detenoined,  so  that  the  purchaser  may  know  precisely 
the  nature  and  extent  of  the  estate  for  which  he  is  bidding. 
A  procedure  which  requires  an  adjudication  of  the  rights  of 
all  parties  in  interest  before  a  sale  is  certainly  not  inappro- 
priate to  cases  of  sales  of  the  lands  of  deceased  persons  for 
the  payment  of  debts,  its  advantages  being  just  as  manifest 
there  as  in  case  of  other  judicial  sales.  That  it  has  not  pre- 
vailed in  probate  courts  heretofore  is  not  because  it  was  ex- 
pressly or  impliedly  prohibited  by  the  constitution,  but  because 
it  was  not  provided  for  by  the  statute.  We  see  no  reason 
then  for  holding  the  amendatory  act  of  1887  as  in  any  respect 
repugnant  to  the  Constitution. 

The  only  remaining  question  which  need  be  noticed  is, 
whether  the  decree  is  supported  by  the  evidence.  We  are  of 
the  opinion  that  it  is.  The  principal  witness  whose  testimony 
was  heard  was  Mr.  Maloney,  an  attorney  of  Ottawa,  who, 
though  not  an  attorney  in  the  case,  was  an  intimate  personal 
friend  of  the  decedent  at  the  time  of  the  transactions  in  ques- 
tion and  so  continued  up  to  the  date  of  the  latter's  death. 
Said  witness  was  able  to  testify  in  relation  to  said  transactions 
partly  from  personal  knowledge  and  partly  from  repeated  con- 
versations with  the  decedent  in  relation  thereto.  His  version 
of  the  transaction  accords  substantially  with  that  stated  by  the 
Montgomerys  in  their  answers.  He  also  testifies  to  various 
conversations  with  the  decedent  not  long  prior  to  the  latter's 
death,  in  which  the  decedent  admitted  that  he  had  no  interest 
in  said  lot  and  requested  the  witness  to  make  out  a  deed  con- 
veying said  lot  from  him  to  Mrs.  Montgomery,  but  that  such 
deed  was  not  made  out  or  executed,  partly  by  reason  of  the 
witness'  negligence,  and  partly  because  of  the  witness'  sug- 
gestion that  Mrs.  Montgomery  was  contemplating  a  sale  of 
the  lot,  and  that  in  that  case  the  deed  might  be  made  directly 
to  the  purchaser. 

The  doctrine  of  laches  cannot  be  invoked  as  a  bar  to  the 
equitable  title  of  the  Montgomerys,  for  the  reason  that  they 
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are  sho'wn  to  have  been  in  possession  of  said  lot  and  in  the 
receipt  of  the  rents  therefrom  ever  since  the  day  of  the  sale. 
Maloney  testifies  that  such  was  the  fact,  and  there  is  nothing 
in  the  record  tending  to  rebut  his  testimony  in  that  respect. 
The  judgment  of  the  Appellate  Court  will  be  afl&rmed. 

Judgment  affirmed. 
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Frederick  H.  Winston  et  aZ. 

V, 

The  Dorsett  Pipe  and  Paving  Company. 

Filed  at  Ottawa  May  16, 1889. 

1.  Corporation — stockholders — of  their  relation  to  each  other,  and  to 
creditors — subscribing  for  stock  as  "trustee.'*  After  a  part  of  the  capital 
stock  of  a  corporation  had  been  subscribed,  and  for  the  purpose  of' 
organizing  the  corporation,  one  of  the  subscribers  was  Induced  by  the 
others  to  subscribe  for  the  balance  of  the  stock  as  trustee,  under  the 
agreement  that  he  was  not  to  be  assessed  on  such  shares  or  become  lia- 
ble thereon,  but  that  aU  should  assist  him  in  disposing  of  such  stock : 
Held,  that  as  between  such  stockholder  and  the  creditors  of  the  com- 
pany he  was  liable  for  such  stock,  but  not  to  the  other  stockholders. 
In  such  case  the  fact  that  he  placed  the  word  ''trustee"  aiter  his  name, 
made  no  difference  in  his  liability  to  creditors. 

2.  Where  shares  of  stock  in  a  corporation  are  held  by  a  person  as 
trustee  for  another,  the  legal  holder  of  the  shares,  and  not  the  equi- 
table owner,  is  primarily  liable,  both  to  the  company  and  to  its  creditors. 

3.  On  bill  by  certain  of  the  stockholders  of  a  corporation  for  a  dis- 
solution, and  the  assessment  of  the  stockholders  on  their  unpaid  stock 
for  the  payment  of  the  debts  of  the  company,  there  is  no  error  in  a 
decree  which  omits  to  assess  one  who  subscribed  as  trustee  under  an 
understanding  among  the  stockholders  that  such  trustee  stock  should 
not  be  subject  to  assessment,  when  no  creditors  are  injured  thereby, 
and  no  one  of  the  other  stockholders  is  required  to  pay  any  more  than 
he  owes  on  his  own  stock. 

4.  Creditors  of  a  corporation  are  entitled  to  look  to  the  stock  as  it 
appears  on  the  face  of  the  subscription  list,  and  each  stockholder  has  a 
vested  right  in  the  contract  for  subscription  of  every  other  stockholder. 
But  when  no  creditor  is  injured  thereby,  the  stockholders  may,  as  be- 
tween themselves,  agree  that  one  of  them  may  be  released  from  liability. 
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m 


■  '■■'^ 

Appeal  from  the  Appellate  Court  for  the  First  District ; —  ^h 

heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook  /|^ 

county ;  the  Hon.  0.  H.  Hobton,  Judge,  presiding.  ^^i 

Messrs.  G.  W.  &  J.  T.  Kretzingbk,  and  Messrs.  Page  &  < 

Booth,  for  the  appellants :  ;! 

No  declaration  of  trust  was  ever  made  by  Waterman,  No 
cestui  gu€  trust  was  ever  named.  Clark  v.  Qiuickenbos,  27  111. 
260;  Lantry  v.  Lantry,  61  id.  458;   Wheeler  v.  Smith,  9  How.  Z'* 

79;  Storj^'s  Eq.  Jur.  sec.  979  a.  '^ 

A  corporation  can  not  deal  in  its  own  stock,  and  any  at-  fi; 

tempt  to  do  so  is  wholly  void  in  law  and  equity.     Verplanck  -^ 

v.  Imvrance  Co.  37  Cal.  30 ;  Meclianic's  Bank  v.  Railroad  Co. 
13  N.  Y-  627;  Green's  Brice's  Ultra  Vires,  98. 

Any  agreement  between  Waterman  and  any  or  all  of  his 
co-subscribers,  to  the  effect  that  his  subscription  for  the  $63,-  V 

700  as  trustee  should  be  only  "formal,"  or  that  it  should  be  ^^'• 

in  trust  for  the  proposed  corporation,  would  be  in  violation  of 
the  charter  and  the  provisions  of  law  under  which  the  fran- 
chise to  be  a  corporation  was  granted  by  the  State,  and  there- 
fore wholly  void.  Baile  v.  Educational  Society ^  47  Md.  117;  : 
Corunth  v.  Culver,  69  111.  502 ;  Railroad  Co.  v.  Ennor,  116  id. 
55 ;  Melvin  v.  Insurance  Co.  80  id.  446 ;  Bavington  v.  Railroad 
Co.  34  Pa.  St.  358 ;  Railroad  Co.  v.  Biggar,  id.  454. 

Upon  the  face  of  the  subscription.  Waterman  is  personally 
liable  for  the  $63,700,  and  this  liability  can  not  be  changed, 
or  the  legal  effect  of  this  subscription  altered,  by  parol  evi- 
dence. Corunth  v.  Culver;  69  111.  502 ;  Baile  v.  Educational 
Society,  47  Md.  117;  Blodgett  v.  Morrill,  20  Vt.  514. 

As  between  Waterman  and  the  company,  the  subscription 
list  or  stock  books  makes  him  the  holder  of  the  legal  title,  and 
the  sole  party  against  whom  a  liability  for  calls  or  assessments 
can  be  enforced  in  law  or  in  equity.  People  ex  rel.  v.  Robin- 
son, 64  Cal.  373. 

6— 129Iiilfc 
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If  the  subscription  to  the  $63,700 — ^more  than  half  of  the 
autliorized  stock — is  unavailing,  if  Waterman  did  not  become 
respoDsible  therefor,  and  his  estate  can  not  be  made  to  respond 
in  tliia  proceeding  thereon,  then  it  conclusively  follows  that 
tlie  entire  stock  was  not  subscribed,  and  the  other  subscribers 
can  only  be  held  liable  in  this  proceeding,  if  at  all,  in  the  same 
proportion  that  they  would  have  been  liable  had  the  subscrip- 
tioij  for  the  $63,700  been  without  condition,  and  had  created 
the  liability  against  Waterman  for  which  we  contend.  Steam- 
hmt  Co.  V.  Sewall,  78  Me.  168,  and  cases  therein  cited ;  Rail- 
road  Co.  V.  Gould. 

By  this  subscription  Waterman  created  a  liability  against 
himself,  and  in  favor  of  the  corporation  and  all  parties  in  in- 
terest,  which  could  not  be  enforced,  at  law  or  in  equity,  by  the 
corporation  or  creditors  against  his  unknown  cestuis  que  trusts 
All  calls  and  assessments  upon  this  subscription  must  have 
been  made  against  Waterman  personally,  the  legal  title  being 
in  Jiim.  Crease  v.  Babcock,  10  Mete.  545 ;  Hale  v.  Walker ,. 
31  Lnva,  352  ;  Fisher  v.  Seligman,  75  Mo.  9  ;  Muir  v.  Glasgow 
Bank,  L.  E.  (4  H.  L.)  358. 

The  liability  to  pay  calls  attaches  to  the  holder  of  the  legal 
title  only.     Henkk  v.  Salem  M.  Co.  39  Ohio  St.  552. 

Messrs.  Wilson  &  Moore,  for  the  appellee : 

A  corporation  may  own  its  own  stock  when  there  are  na 
{^rcnlifcors.  Clapp  v.  Peterson,  104  111.  31 ;  Railroad  Co.  v, 
Minseilles,  84  id.  643. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the  Court : 

This  is  a  bill  filed  by  the  appellant,  F.  H.  Winston,  as  a 
stoL'k  holder  in  the  Dorsett  Pipe  and  Paving  Company,  a  cor- 
poration organized  under  the  laws  of  this  State,  against  said 
company,  and  its  creditors,  and  the  other  stockholders,  all  of 
whom  are  parties  defendant  to  this  proceeding.  The  bill  seeks 
Uie  liiBsolution  of  the  corporation,  the  appointment  of  a  re- 
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ceiver,  the  sale  of  the  corporate  assets,  the  assessment  of  the 
shareholders,  and  the  payment  of  the  creditors. 

The  company  was  organized  in  1881  with  an  authorized 
capital  of  $126,000.00,  divided  into  shares  of  $100.00  each. 
Among  the  original  subscribers  to  the  stock,  who  participated 
in  the  organization,  were  the  following  persons,  whose  subscrip- 
tions were  as  follows :  F.  H.  Winston,  50  shares,  $5000.00 ; 
Joseph  Stockton,  100  shares,  $10,000.00 ;  M.  S.  Chase,  100 
shares,  $10,000.00 ;  I.  S.  Waterman,  100  shares,  $10,000,00 ; 
I.  S.  Waterman,  trustee,  637  shares,  $63,700.00.  Waterman 
died  before  the  filing  of  the  bill,  and  his  executors  were  de- 
fendants in  the  court  below.  The  only  appellants  in  this  case 
are  F.  H.  Winston,  the  complainant,  and  Stockton  and  Chase, 
two  of  the  defendants.  The  appellees,  who  are  chiefly  inter- 
ested in  the  controversy,  are  the  executors  of  Waterman's 
estate.  None  of  the  creditors,  and  none  of  the  stockholders, 
except  the  three  appellants,  complain  of  the  decree  of  the  Cir- 
cuit Court. 

The  decree  assesses  the  whole  amount  of  indebtedness,  found 
to  be  due,  against  all  the  stock,  subject  to  assessment,  except 
that  known  as  the  "Waterman  trustee  stock,"  amounting  orig- 
inally to  637  shares.  It  is  only  this  feature  of  the  decree 
which  the  appellants  complain  of.  They  claim,  that  the  trustee 
stock  should  have  been  made  to  bear  its  pro  rata  share  of  the 
indebtedness,  and  that,  by  the  failure  of  the  court  below  to 
assess  it,  along  with  the  rest  of  the  stock,  they  are  compelled 
to  contribute  more  than  their  fair  proportions  towards  the 
discharge  of  the  -debts  of  the  company. 

The  original  subscribers  to  the  stock,  besides  those  already 
named,  were  D.  H.  Dorsett,  250  shares,  $25,000.00;  I.  P. 
EUacott,  10  shares,  $1000.00;  F.  S.  Winston  Jr.,  3  shares, 
§300.00.  After  613  of  the  1250  shares  had  been  subscribed 
for,  there  was  nobody  to  take  the  remaining  637  shares.  It 
was  deemed  advisable  to  organize  the  corporation  at  once,  and 
to  proceed  with  the  business  as  soon  as  possible.     Under  the 
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statute  a  certificate  of  organization  could  not  be  obtained  from 
the  Secretary  of  State,  until  the  capital  stock  should  be  fully 
subscribed.  Accordingly  it  was  suggested,  at  the  gathering 
of  the  original  subscribers  above  named,  and  while  they  were 
engaged  in  signing  their  names  to  the  subscription  paper,  that 
Waterman,  who  was  the  prime  mover  and  chief  promoter  of 
the  scheme,  should  subscribe  for  the  637  shares,  as  trustee. 
In  pursuance  of  this  suggestion  he  signed  the  list:  "I,  S. 
Waterman,  trustee,  637  shares,  $63,700."  The  caption  of 
the  paper,  so  signed  by  him  and  the  others,  is  as  follows : 
"We,  the  undersigned,  hereby  severally  subscribe,  for  the 
number  of  shares  set  opposite  our  respective  names,  to  the 
capital  stock  of  the  Dorsett  Pipe  and  Paving  Company,  and 
we  severally  agree  to  pay  the  said  company  for  each  share 
the  sum  of  one  hundred  dollars." 

There  is  some  uncertainty  expressed  by  some  of  the  wit- 
nesses as  to  the  persons,  for  whom  Waterman  was  acting  as 
trustee  when  he  so  signed  his  name.  We  deem  it  unneces- 
sary to  consider  whether  he  was  technically  a  trustee  for  the 
corporation,  or  for  the  stockholders,  or  for  the  future  distrib- 
utees of  the  stock.  After  a  careful  examination  of  all  the 
evidence  we  are  satisfied,  that  there  was  a  definite  understand- 
ing between  him  and  the  other  subscribers,  as  to  the  purpose 
for  which  he  took  the  stock,  and  as  to  the  nature  of  the  lia- 
bility, which  he  assumed  thereby.  It  was  understood,  that, 
after  the  report  should  be  made  to  the  Secretary  of  State, 
and  the  complete  organization  of  the  corporation  should  be 
effected.  Waterman  should  go  to  work  to  dispose  of  the  stock 
to  third  parties,  and  that  the  other  stockholders  should  help 
him  to  so  dispose  of  it.  As  between  him  and  his  co-stock- 
holders, he  was  not  to  be  liable  upon  the  stock,  and  was  not 
to  be  required  to  pay  assessments  upon  it.  It  was  explained 
to  him  and  he  was  fully  aware,  that,  as  between  him  and 
creditors  of  the  company,  he  would  be  held  liable  upon  his 
subscription  for  the  637  shares. 
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D.  H.  Dorsett  testifies  j  "Am  original  stockholder  in  Dorsett 
Co.;  present  when  original  subscription  list  was  signed;  I 
drew  it  up ;  saw  all  sign  it ;  *  *  *  I  think  all  the  sub- 
scribers were  present ;  *  *  *  think  P.  S.  Winston  gave 
it  as  his  opinion  Waterman  could  safely  sign  as  trustee  for  the 
balance  of  the  stockholders ;  *  *  ♦  Waterman  asked  as 
to  his  responsibility  in  signing ;  was  assured,  as  far  as  stock- 
holders were  concerned,  there  would  be  no  liability  on  his  part, 
etc. ;  it  was  said  that  Waterman  could  take  it  all  if  he  wanted 
to,  but  the  understanding  was  that  we  were  to  assist  in  plac- 
ing the  stock ;  *  *  ♦  there  was  a  committee  appointed 
at  a  subsequent  meeting  for  the  purpose  of  soliciting  subscrip- 
tions for  this  trustee  stock." 

P.  S.  Winston  Jr.  testifies:  "It  was  explained  that  the 
taking  of  the  stock  would  create  a  liability  against  Waterman, 
etc. ;  ♦  ♦  *  Did  you  mean  it  would  create  a  liability  in 
case  creditors  intervened  ?  and  was  not  that  the  reason  it  was 
agreed  that  no  debt  should  be  incurred  until  the  stock  should 
be  disposed  of?  Ans.  Yes,  Sir;  that  is  about  it;  that  is  to 
say,  of  course,  no  lawyer  could  advise  a  client,  in  a  case  like 
that,  that  there  would  be  no  liability  as  against  outside  par- 
ties, creditors,  etc. ;  *  ♦  ♦  my  recollection  of  the  under- 
standing in  regard  to  that  was,  that  the  company  was  to  make 
no  calls  for  assessments  as  against  the  stock  held  as  trustee/' 
P.  S.  Winston  also  says  it  was  understood,  that  Waterman 
could  retain,  in  addition  to  his  individual  subscription,  so 
much  of  the  trustee  stock  as  he  wanted,  and  dispose  of.  the 
balance  through  the  aid  of  himself,  Dorsett,  Stockton  and  the 
others. 

At  a  full  meeting  of  the  board,  after  the  organization  of  the 
company.  Chase,  Stockton  and  Dorsett  were  appointed  a  com- 
mittee to  solicit  subscriptions  for  the  balance  of  this  stock  re- 
maining undisposed  of  at  that  time.  Chase,  the  secretary, 
says  that  he,  and  not  Waterman,  sold  such  part  of  the  trustee 
stock  as  was  sold.   Two  assessments  of  ten  per  cent  each  were 
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made  upon  the  etockholders  befote  the  Company  failed,  and, 
although  Watertnan,  as  an  individual  subscriber,  was  called 
upon  to  pay  these  assessments,  no  payment  upon  the  trustee 
stock  was  demanded  of  him. 

As  between  tb<3  State  and  Waterman,  he  must  be  regarded 
as  a  subscriber  for  the  637  shares.  If  he  and  those  associated 
with  him. reported  a  fictitious  or  unreal  subscription  for  the 
trustee  stock,  they  obtained  a  charter  from  the  State  by  fraud. 
There  is  no  evidence  of  any  such  intention  or  design  on  the 
part  of  the  gentlemen,  who  organized  this  corporation. 

As  between  the  creditors  of  the  company  and  Waterman,  he 
must  be  regarded  as  a  subscriber  for  the  637  shares.  The 
fact  that  he  placed  the  word,  "trustee"  after  his  name  would 
make  no  ditfeience.  in  his  liability  to  the  creditors.  "Where 
gh fires  are  held  by  a  person  as  trustee  for  another,  the  legal 
holder  of  the  yhares,  and  not.  the  equitable  owner,  is  primarily 
liable  both  to  the  company  and  to  its  creditors."  (2  Morawetz 
on  Corp.  Re€.  S5^i).  Appellees  admit  that  the  estate  of  Water- 
man is  liable  to  be  assessed  upon  the  shares  held  by  him  as 
trustee,  if  such  aHtsessment  becomes  necessary  in  order  to  pay 
the  debts  of  the  corporation.  The  rights  of  the  creditors  in 
this  regfird  are  recognized  by  the  decree  of  the  trial  court. 

But,  in  view  of  the  understanding  among  the  stockholders 
that  the  trustee  stock  should  not  be  subject  to  assessment  as 
between  Waterman  and  the  original  subscribers,  the  Circuit 
Court,  by  its  decree,  makes  an  assessment  against  the  stock, 
other  than  the  trustee  stock,  reserving  the  right  to  make  fur- 
ther assessments  it  the  same  shall  be  needed.  The  decree 
provides  that  **in  case  money  enough  cannot  be  realized  from 
the  assessments  upon  the  stock,  which  is  liable  to  contribute 
to  and  be  aesessed  as  aforesaid  for  the  payment  of  the  valid 
debts  and  oljligations  of  the  said  corporation,  then  the  said  ex- 
ecutors of  said  James  S.  Waterman,  deceased,  shall  be  required 
to  pay  also,  upon  the  said  stock  taken  by  James  S.  Waterman 
as  trustee,  such  sum  as  may  be  necessary  to  pay  said  defi- 
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ciency."  The  executors  are  assessed  upon  the  $10,000.00  of 
stock,  subscribed  for  by  Waterman  individually. 

We  cannot  see,  why,  under  the  facts  disclosed  by  this  record, 
the  decree  of  the  court  below  is  erroneous  in  holding,  that  the 
trustee  stock  should  not  be  assessed  primarily  and  in  the  first 
instance,  as  between  these  three  appellants  and  the  Waterman 
estate.  The  decree  does  not  require  the  appellants  to  pay 
more  than  they  owe.  Neither  of  them  ever  paid  his  subscrip- 
tion to  the  capital  stock  in  full.  Unpaid  subscriptions  to  the 
capital  stock  of  a  corporation  constitute  a  trust  fund,  which 
may  be  subjected  to  the  payment  of  the  debts,  like  any  other 
asset.  The  assessments  made  by  the  present  decree  against 
the  appellants  respectively  do  not  exceed,  or  equal,  the  several 
amounts  due  from  them  upon  their  unpaid  subscriptions. 
There  is  no  hardship  in  requiring  them  to  carry  out  the  ar- 
rangement as  to  the  trustee  stock,  made  with  Waterman  in 
iheir  presence  and  with  their  consent,  and  of  which  they  reaped 
the  benefit  by  a  speedy  organization  of  the  Pipe  and  Pa\dng 
Company. 

In  most  of  the  cases,  where  subscriptions  to  the  capital 
stock  of  corporations  have  been  condemned,  as  being  condi- 
tional, or  accompanied  by  secret  or  qualifying  agreements, 
the  rights  of  creditors  or  stockholders  have  been  prejudiced. 
KJreditors  are  entitled  to  look. to  the  stock  as  it  appears  upon  the 
face  of  the  subscription  list.  Each  stockholder  has  a  vested 
right  in  the  contract  for  subscription  of  every  other  stockholder. 
In  the  case  at  bar,  no  creditor  is  injured,  and  no  creditor  is 
complaining.  The  appellant  stockholders  cannot  object  to 
the  release  of  stock,  which  they  permitted  to  be  subscribed  for 
with  the  understanding  that,  so  far  as  they  themselves  were 
<;oncemed,  it  should  be  released.  We  are  of  the  opinion  that 
the  Appellate  Court  committed  no  error  in  aflBrming  the  decree 
of  the  Circuits  Court. 

The  judgment  of  the  Appellate  Court  is,  therefore,  affirmed. 

Judgment  affirmed. 
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Jackson  et  al.  v.  Lynch. 


Syllabus. 


D.  B.  Jackson  et  al. 


John  Lynch. 


Filed  cU  Ottatta  May  16, 1889-~Rehearing  denied  October  Term,  1889. 

1.  MOBTOAGES — of  a  deed  absolute  in  form.    A  debtor  conveyed  real 
estate  to  his  creditor  by  deed  absolute  in  form,  and  also  gave  his  note 

72  for  the  sum  found  due  on  settlement,  payable  in  two  years,  with  inter- 
est. The  grantee  at  the  same  time  gave  the  grantor  a  contract  for  a 
re-conveyance  of  the  premises  upon  payment  of  the  note  and  interest. 
This  contract  gave  the  creditor  the  right  to  possession,  and  to  rent  or 
lease  the  premises,  and  further  provided  that  the  creditor  should  pay 
all  taxes  and  make  necessary  repairs  from  the  rents  received,  applying- 
the  surplus  rents  upon  the  note.  It  was  held,  that  the  deed,  note  and 
contract  to  re-convey,  all  constituted  but  one  transaction,  which  was  a 
mortgage,  and  not  an  absolute  sale  and  re-sale,  and  that  the  relation  of 
the  creditor  to  the  debtor  was  that  of  a  mortgagee  in  possession. 

2.  Sake — clatise  of  forfeiture — effect  upon  right  to  redeem.  And  in 
such  case,  although  the  defeasance,— that  is,  the  agreement  to  re-con- 
yey,— shall  make  the  time  of  payment  of  the  debt  of  the  essence  of  tho 
contract,  so  as  to  permit,  by  the  terms  of  the  defeasance,  a  declaration 
of  forfeiture  in  case  payment  be  not  made  within  the  time  prescribed, 
the  right  to  redeem  will  not  be  affected  thereby.  The  fact  that  the 
transaction  was  a  mortgage  being  established,  it  is  elementary  that  the 
mortgagor  can  not  be  deprived  of  his  equity  of  redemption  by  any 
form  of  contract,  however  comprehensive  and  unmistakable  its  terma 
showing  that  such  was  intended  to  be  its  effect. 

3.  Same — deviae  by  mortgagee — what  rights  vnll  pass.  In  a  case  where 
a  deed  absolute  in  form  was  in  fact  only  a  mortgage,  the  grantee  de- 
vised the  land  described  in  his  deed,  to  his  son,  and  it  was  held,  that 
the  son  was  not  a  purchaser  for  value,  but  only  the  recipient  of  a  vol- 
untary gift,  and  in  respect  to  the  property  occupied  precisely  the  samo 
position  as  that  of  the  devisor. 

4.  Same — limitation — 5t7{  to  redeem^  as  against  a  mortgagee  in  posses- 
mon.  Where  a  creditor  takes  a  deed  absolute  in  form  as  a  security  for 
his  debt,  and  enters  into  possession,  receiving  the  rents  and  profits,  the 
deed,  in  equity,  being  only  a  mortgage,  the  same  rule  of  limitation  will 
be  alike  applicable,  in  equity  as  at  law,  against  the  mortgagor. 

5.  Same — mortgagee  in  possession — holding  as  trvstee^-laches  in  seek- 
ing  an  accounting  and  redemption.  Where  a  mortgagee  takes  possession 
of  the  mor^^aged  premises  and  receives  the  rents  and  profits,  he  will 


Digitized  by  CjOOQ IC 


Jackson  et  al.  v.  Lynch.  73 

Statement  of  the  case. 

occupy  the  x>08ition  of  a  trustee  in  respect  thereto,  and  the  mortgagor 
will  be  authorized  to  rely  upon  his  performance  of  the  trust  until  he 
does  some  act  imequiyocallj  disavowing  it ;  and  the  mortgagor  can  not 
be  guilty  of  laches  by  merely  delaying  the  bringing  of  suit  for  an  ac- 
counting and  for  redemption. 

6.  Acquiescence  in  a  course  of  conduct  inconsistent  with  the  duties 
of  a  trustee  can  not  be  inferred  until  the  cestui  que  trust  has  actual 
knowledge  of  the  breach,  for  the  reason  that  it  is  the  duty  of  the  trustee 
to  execute  the  trust,  and  it  is  not  the  duty  of  the  cestui  que  trust  to  make 
any  inquiry. 

7.  Sahe — bill  to  redeem,  against  mortgagee  in  possession — bcLsis  for 
the  accounting.  On  bill  against  a  mortgagee  in  possession,  for  redemp- 
tion, it  is  proper  to  take  an  account  of  the  sum  due  on  the  mortgage 
debt-,  and  of  the  rents  and  profits  received  since  the  mortgagee  has 
been  in  possession,  after  deducting  taxes  and  necessary  repairs.  The 
account  will  not  be  limited  to  rents  actually  received  by  the  mortgagee 
if  it  is  shoi^-n  that  by  reasonable  diligence  more  could  have  been  real- 
ized. If  the  reasonable  rents  and  profits  exceed  the  taxes,  insurance 
and  necessary  repairs,  the  surplus  at  the  end  of  each  year  should  be 
applied  ui>on  the  mortgage  debt. 

Writ  of  Error  to  the  Appellate  Court  for  the  Second  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Kane  county ;  the  Hon.  Isaac  G.  Wilson,  Judge,  presiding. 

This  was  a  bill  to  redeem  from  an  instrument  absolute  on 
its  face,  but  alleged  to  be  a  mortgage.  The  circuit  court,  on 
hearing,  decreed  that  the  bill  be  dismissed.  That  decree  was, 
on  appeal  to  the  Appellate  Court  for  the  Second  District,  re- 
versed, and  the  cause  was  remanded  to  the  circuit  court,  with 
direction  to  enter  a  decree  in  conformity  with  the  opinion  then 
filed.  The  case  is  sufficiently  presented  in  the  opinion  of  the 
Appellate  Court  by  Mr.  Justice  Smith,  which  is  as  follows : 

"This  was  a  bill  brought  by  John  Lynch,  appellant,  against 
D.  B.  Jackson  and  others,  appellees,  to  redeem  from  a  mort- 
gage certain  premises  described,  and  for  an  accounting  as  to 
rents  and  profits. 

"The  facts,  as  disclosed  by  the  record,  are  these :  ^  Prior  to 
the  21st  day  of  August,  1877,  John  Lynch,  and  S.  L.  Jackson, 
the  father  of  D.  B.  Jackson,  had  business  transactions,  result- 
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ing  in  Lynch  becoming  indebted  to  Jackson  upon  different 
promissory  notes,  some  of  them  secured  upon  the  property 
now  in  controversy.  These  notes  had  become  past  due,  and 
were  doubled  up  on  one  or  two  occasions,  and  renewed,  and* 
constantly  growing,  and  no  part  of  principal  or  interest  being 
paid  until  on  August  21,  1877,  they  reached  the  sum  of  $1850, 
principal  and  interest.  Samuel  L .  Jackson  then  notified  Lynch 
that  he  would  wait  no  longer  for  his  money,  and  that  it  must 
be  at  once  paid,  or  he  would  throw  him  out  of  the  property 
covered  by  the  mortgage  in  thirty  days.  Jackson  proposed  to 
Lynch  to  deed  him  the  property  in  satisfaction  of  the  debt. 
Lynch  declined  to  do  it,  begging  further  time,  which  Jackson 
positively  refused  to  give.  Lynch  and  Jackson  spent  the  whole 
of  the  twenty-one  days  of  August  trying  to  adjust  the  matter. 
They  finally  came  together,  and  it  was  agreed  that  Lynch  and 
his  wife  would  execute  an  absolute  deed  for  the  premises  to 
Jackson,  and  that  Jackson  would  obligate  himself  to  re-sell  the 
property  to  Lynch  at  the  expiration  of  two  years,  on  condition 
of  Lynch  paying  up  the  $1850,  with  interest.  This  contract, 
thus  executed,  was  as  follows : 

"  'Articles  of  agreement  made  this  21st  day  of  August,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy- 
seven,  between  Samuel  L.  Jackson,  of  the  city  of  Aurora,  Kane 
county,  Illinois,  party  of  the  first  part,  and  John  Lynch,  of  the 
same  city,  county  and  State  aforesaid,  party  of  the  second 
part : 

"  'Witnessethf  that  the  said  party  of  the  first  part  hereby  cove- 
nants and  agrees  that  if  the  party  of  the  second  part  shall  first 
make  the  payments  and  perform  the  covenants  hereinafter 
mentioned  on  his  part  to  be  made  and  performed,  the  said 
party  of  the  first  part  will  convey  and  assure  to  the  party  of 
the  second  part,  in  fee  simple,  clear  of  all  incumbrances  what- 
ever hereafter  accruing,  by  a  good  and  sufficient  warranty  deed, 
the  following  lot,  piece  or  parcel  of  land,  viz.,  situated  in  the 
city  of  Aurora,  Kane  county  and  State  of  Illinois,  and  described 
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as  follows :  Commencing  at  a  point  twenty-two  feet  northerly 
from  the  south-easterly  corner  of  lot  No.  6,  in  block  5,  of  the 
original  plat  of  West  Aurora,  as  recorded,  and  running  westerly 
sixty  feet  at  right  angles  with  Biver  street ;  thence  northerly 
along  the  east  line  of  lands  heretofore  belonging  to  W.  V.  Plum, 
twenty-one  feet ;  thence  easterly  to  Eiver  street ;  thence  south- 
erly twenty-one  feet  to  the  place  of  beginning, — and  being  all 
and  the  same  this  day  deeded  from  the  said  John  Lynch  and 
his  wife  to  me,  the  said  Samuel  L.  Jackson,  and  being  the 
store  and  lands  on  said  Biver  street.  And  the  said  party  of 
the  second  part  hereby  covenants  and  agrees  to  pay  to  said 
party  of  the  first  part  the  sum  of  one  thousand  eight  hundred 
and  fifty-two  dollars  ($1852)  two  years  from  the  date  of  these 
presents,  with  annual  interest  at  ten  per  cent  per  annum,  ac- 
cording to  the  tenor  of  one  certain  promissory  note  executed 
by  said  John  Lynch,  and  payable  to  the  said  party  of  the  first 
part  two  years  after  date  thereof,  with  annual  interest  at  ten 
per  cent  per  annum,  dated  the  21st  day  of  August,  1877,  and 
for  the  same  sum  above  mentioned,  to-wit,  the  sum  of  $1852. 
And  in  case  of  the  failure  of  the  said  party  of  the  second  part 
to  make  said  payments  of  interest  or  principal,  or  perform  any 
of  the  covenants  on  his  part  hereby  made  and  entered  into, 
this  contract  shall,  at  the  option  of  said  party  of  the  first  part, 
be  forfeited  and  determined,  and  the  party  of  the  second  part 
shall  forfeit  all  the  payments  by  him  made  on  this  contract, 
and  such  payments  may  be  retained  by  the  party  of  the  first 
part  in  satisfaction  and  liquidation  of  all  damages  by  him  sus- 
tained. And  it  is  further  mutually  covenanted  and  agreed  by 
and  betweep  the  said  parties,  that  said  party  of  the  first  part 
shall  take,  keep  and  retain  the  possession,  occupancy  and  con- 
trol of  said  lands  and  premises  during  the  continuance  of  this 
contract,  with  a  right  to  rent  or  lease  the  same.  And  it  is 
further  mutually  agreed,  that  the  said  party  of  the  first  part 
shall  pay  all  taxes  due,  past  due  and  to  become  due  on  said 
premises,  and  also  make  all  necessary  repairs  on  said  lands 
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and  premises,  and  shall,  from  the  rents  received  from  the  same, 
pay  and  liquidate  such  repairs  and  taxes,  and  apply  any  sur- 
plus upon  the  note  above  described ;  and  for  any  surplus  of 
expenses  for  repairs  and  taxes  over  the  rent  that  may  be  re- 
ceived, the  party  of  the  second  part  shall  be  liable  to  the  party 
of  the  first  part  as  a  further  indebtedness  under  this  contract, 
to  be  paid,  with  ten  per  cent  interest  thereon,  at  the  expiration 
of  the  time  expressed  for  the  payment  of  the  principal  of  said 
note.  And  it  is  also  mutually  agreed,  that  the  party  of  the 
first  part  may  get  the  premises  insured  for  his  own  benefit,  to 
the  amount  not  to  exceed  $1500,  during  said  two  years,  and 
the  costs  and  expenses  of  which  shall  be  a  further  indebtedness 
under,  and  subject  to,  the  terms  of  this  contract. 

"  'It  is  mutually  agreed  that  all  the  covenants  and  agree- 
ments herein  contained  shall  extend  to  and  be  obligatory  upon 
the  heirs,  executors,  administrators  and  assigns  of  the  respective 
parties.  S.  L.  Jackson,  [L.  S.] 

John  Lynch.      [L.  S.]' 

"This  contract  and  the  deed  and  notes  were  all  signed  and 
delivered  at  the  same  time,  and  was  all  one  transaction.  It 
is  manifest  that  the  contract  was  a  mere  defeasance  to  the 
deed,  and  that  the  deed,  though  absolute  in  form,  was  intended 
only  as  a  security  for  the  debt,  and  was  but  a  mortgage.  The 
terms  of  the  contract  are  so  clear  and  conclusive  upon  that 
point  that  no  discussion  could  make  it  plainer.  The  law  upon 
this  subject  is  so  well  settled  that  the  citation  of  authorities 
in  its  support  seems  but  a  useless  ceremony,  and  we  shall  con- 
tent ourselves  with  the  citation  of  a  single  case, — Snyder  v. 
Griswoldy  37  HI.  216.  Indeed,  we  do  not  understand  appellees 
as  making  any  serious  contentions  that  this  was  not  a  mort- 
gage. They  rest  their  defense  upon  the  ground  of  laches  and 
estoppel.  S.  L.  Jackson  took  possession,  made  repairs,  paid 
the  taxes  and  received  the  rents.  At  the  end  of  two  years 
Lynch  failed  to  pay  the  note.     Neither  he  nor  S.  L.  Jackson 
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gave  the  matter  any  attention.  Jackson  remained  in  posses- 
sion until  his  death,  which  occurred  about  one  year  after  the 
note  became  due.  About  a  month  before  his  death  he  made 
a  willy  dividing  his  property  up  among  his  children,  and  gave 
this  property  in  dispute  to  his  son,  D.  B.  Jackson,  who  im- 
mediately went  into  possession,  and  remained  in  possession, 
treating  the  property  in  all  respects  as  his  own  until  this  suit 
was  brought. 

"Appellant,  Lynch,  filed  this  agreement  of  defeasance  for 
record  immediately  after  it  was  made  and  delivered  to  him* 
Taking  the  property  as  a  gift,  and  chargeable  also  with  notice 
of  what  the  recorded  contract  contained,  D.  B.  Jackson  holds 
the  property  precisely  as  his  father  held  it,  and  can  claim  no 
exemptions  or  rights  in  relation  to  the  property  which  his 
father  could  not  have  claimed.  This  contract  notified  him  that 
he  was  holding  and  improving  the  property  and  collecting  rents 
as  a  mortgagee,  whose  duty  it  was  to  apply  all  above  repairs 
and  taxes  on  appellant's  note.  He  went  into  possession  under 
this  mortgage,  and  remained  in  possession  with  full  legal  knowl- 
edge of  the  obligations  to  apply  all  in  excess  of  taxes,  interest 
and  repairs,  on  this  note.  He  can  not  claim  that  he  was  in- 
nocently and  ignorantly  making  these  improvements,  and  that 
appellant  was  standing  by  and  permitting  him  to  improve  his 
property  without  informing  him  of  his  rights.  Appellant  Con- 
tracted in  this  defeasance  that  his  note  might  be  paid  by  the 
rents  unless  Jackson  elected  to  declare  a  forfeiture  on  failure 
to  pay  the  note.  There  is  no  proof  that  such  a  forfeiture  was 
ever  declared.  It  is  a  maxim  of  the  law,  that  *once  a  mortgage 
is  always  a  mortgage  until  it  is  satisfied.*  Miller  v.  Thomas, 
14  111.  428. 

"If  this  property  had  once  passed  into  the  hands  of  a  stranger, 
for  a  valuable  consideration,  without  actual  or  constructive 
notice  of  this  defeasance,  then  very  different  questions  would 
arise.  But  here  the  constructive  notice  to  appellees,  of  the 
rights  of  appellant,  is  clear,  and  the  strong  probabilities  are 
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that  he  had  actual  notice  of  the  nature  of  the  transaction  be- 
tween his  father  and  appellant.  But  constructive  notice  is  as 
effectual  to  protect  appellant's  right  as  actual  notice.  Appel- 
lee*s  position,  then,  as  well  as  that  of  his  father  before  him, 
was  simply  that  of  a  mortgagee  in  possession, — nothing  more, 
nothing  less, — the  father  with  actual  contract  knowledge  of 
that  fnei,  and  the  son,  being  but  a  volunteer,  took  it  charge- 
able with  its  burthens  in  his  father's  hands,  with  the  added 
constructive  knowledge  the  record  gave  him, — that  the  only 
rights  he  had  in  the  property  were  those  of  a  mortgagee,  and 
that  under  the  defeasance  he  might  declare  a  forfeiture  and 
foreclose  the  mortgage,  or  he  might  waive  the  forfeiture  and 
continue  in  possession,  under  the  terms  of  the  defeasance, 
until  the  note,  with  its  accruing  interest,  was  paid  with  the 
BurpluB  rents  over  taxes  and  repairs,  and  then  surrender  back 
the  premiBcs  to  appellant.  This,  in  our  judgment,  was  the 
clear  legal  effect  of  that  defeasance. 

*Tindiiip,  as  we  do,  that  this  was  a  mortgage,  the  only  re- 
maining question  for  us  to  determine  is,  has  anything  inter- 
vened to  prevent  appellant  having  the  right  to  redeem.  The 
appellees  urge  that  he  has  lost  this  right  by  his  delay  in  bring- 
ing his  bill,  and  by  estoppel.  In  this  State  no  definite  rule 
was  ever  laid  down  as  a  limitation  of  time  upon  the  right  of 
mortgagors  to  redeem  from  mortgagees  in  possession,  until 
the  case  of  Locke  v.  Caldwell,  91  HI.  417,  came  before  the  Su- 
preme Court,  in  1879.  Prior  to  that  time  the  cases  involving 
thiit  f|iiestion  seemed  to  be  determined,  not  so  much  upon  any 
statute  of  limitations,  as  upon  the  circumstances  and  equities 
surrounding  each  particular  case. 

*'Iii  tlie  case  above  referred  to,  of  LocHe  v.  Caldwell,  the  court 
holds  that  ibo  law  of  limitations  as  to  the  right  of  a  mortgagee 
to  foreclose,  and  that  of  a  mortgagor  to  redeem,  are  mutual. 
The  question  there  arose  as  to  the  right  of  a  mortgagor  to 
redeem  a  certain  town  lot,  and  also  certain  other  lands,  upon 
a  bill  filed  for  that  purpose.     The  court  uses  this  language : 
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*It  is  the  well  settled  general  rule,  that  twenty  years'  posses- 
sion by  the  mortgagee  without  account  or  acknowledgment 
of  any  subsisting  mortgage,  is  a  bar  to  the  equity  of  redemp- 
tion, unless  the  mortgagor  can  bring  himself  within  the  pro- 
visions of  the  Statute  of  Limitations.  (DemareBt  v.  Wynkoop, 
3  Johns.  Ch.  129.)  Li  Harris  v.  MUU,  28  111.  44,  this  court 
has  held,  that  when  the  note  secured  by  the  mortgage  was 
barred  after  sixteen  years,  the  mortgagee  would  also  be  barred. 
The  general  rule  which  has  been  stated  as  to  twenty  years' 
possession  by  the  mortgagee  barring  the  equity  of  redemption, 
is  reciprocal,  and  the  mortgagee  be  equally  barred  by  the  lapse 
of  time.' 

"In  this  case  the  court  quotes  with  approval  the  language 
of  Chancellor  Kent  in  Moore  v.  Cabky  1  Johns.  Ch.  386,  where 
he  declares  the  rule  to  be,  that  twenty  years'  actual  possession 
by  the  mortgagee  is  necessary  to  bar  the  equity  of  redemption 
in  the  mortgagor.  And  the  same  doctrine  was  held  in  BoU- 
inger  v.  Choteau,  20  Mo.  89.  There  a  bUl  to  redeem  was  filed 
thirty-six  years  after  the  mortgage  was  made,  and  sixteen 
years  had  elapsed  after  the  mortgagee  had  taken  possession. 
*In  general,  the  respective  rights  of  the  mortgagee  and  mort- 
gagor, with  regard  to  foreclosure  on  the  one  hand  and  redemp- 
tion on  the  other,  are  treated  as  mutual — that  is,  the  existence 
of  the  former  is  held  to  involve  that  of  the  latter,  and  vice 
versa;  and  the  fact  that  the  one  can  not  be  legally  enforced, 
under  the  circumstances,  is  regarded  as  suflBcient  to  preclude 
a  claim  for  the  other.  It  is  said  the  right  to  redeem  and  fore- 
close are  reciprocal  and  commensurable.  2  Hilliard  on  Mort. 
sec.  2.'  And  in  this  same  case  the  court  refused  to  apply  the 
doctrine  of  statenus  and  laches,  which  was  there  urged,  as  it 
is  urged  here,  under  the  rule  laid  down  in  2  Story's  Eq.  Jur. 
sec.  1520,  as  being  a  defense  peculiar  to  courts  of  equity,  and 
founded  upon  mere  lapse  of  time  and  the  staleness  of  the 
claim,  in  cases  where  no  statute  of  limitations  directly  governs 
the  case. 
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"We  understand  the  above  case  of  Locke  v.  CaldweU,  from 
which  we  have  quoted,  as  holding  that  the  right  of  redemption 
is  not  barred  by  a  less  time  than  the  right  of  foreclosure, — 
which,  under  the  statute  in  force  when  the  note  in  question 
here  was  made,  would  be  ten  years.  This  bill  was  filed  in  a 
little  over  five  years  after  the  note  was  due. 

"Counsel  for  appellees  cite  us  to  a  great  number  of  cases 
where  equitable  relief  has  been  denied  on  the  ground  of  laches, 
and  to  many  cases  where  the  right  to  redeem  has  been  refused 
for  the  same  reason.  It  is  said  that  Bush  v.  Sherman,  80  HI. 
160,  is  an  authority  against  appellant.  In  that  case  the  mort- 
gagor executed  a  trust  deed,  with  a  power  of  sale,  and  then 
voluntarily  went  into  the  great  rebellion,  and  joined  himself 
to  the  enemies  of  his  country,  and  while  absent  the  premises 
were  sold  under  the  power.  When  he  returned,  after  the  war, 
he  filed  a  bill  to  set  aside  the  sale,  alleging  that  the  power  was 
not  executed  in  strict  conformity  with  the  deed  of  trust.  There 
was  no  question  of  the  right  of  redemption  involved.  The  court 
held  that  his  delay  was  inexcusable  for  the  purpose  of  setting 
aside  a  sale  for  mere  irregularity. 

"In  Cleaver  v.  Green^  107  111.  68,  it  was  held  that  five  years* 
lapse  of  time  would  bar  a  right  to  set  aside  a  sale  made  under 
a  trust  deed,  with  a  power  of  sale,  for  mere  irregularities  in  the 
sale.  No  question  of  the  right  of  redemption  was  made,  further 
than  that  such  right  would  result  from  setting  aside  the  sale. 

"In  Beach  v.  Dyer,  93  111.  295,  the  bill  was  to  declare  a  trust 
and  enforce  specific  performance,  and  complainant's  laches  was 
held  a  bar. 

"In  Williams  v.  Rhodes,  81  HI.  572,  the  bill  was  to  set  aside 
an  execution  sale  after  the  lapse  of  five  years,  and  the  relief 
was  denied  on  account  of  the  lapse  of  time. 

"In  Maker  v.  Farwell,  97  111.  56,  the  bill  was  filed,  as  in  the 
case  at  bar,  to  redeem  from  an  alleged  mortgage,  in  the  shape 
of  a  deed  absolute  on  its  face.  The  bill  set  up  a  parol  agree- 
ment, made  about  the  time  of  the  conveyance  between  Maher 
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and  Farwellj  to  the  effect  that  a  deed  absolute  should  be  made 
to  Farwell,  and  that  upon  the  payment  of  a  note  of  $1700, 
vhich  Farwell  held  against  Maher,  the  land  should  be  con- 
veyed back  to  Maher.  The  bill  to  redeem  was  filed  some 
thirteen  years  after  the  date  of  the  deed  and  the  alleged  parol 
agreement,  and  the  relief  was  denied.  The  court,  in  that  case, 
seems  to  place  the  chief  ground  for  refusing  the  relief  prayed 
for,  on  the  failure  of  Maher  to  prove  his  bill  by  clear  and  sat- 
isfactory evidentse  after  so  great  a  lapse  of  time.  It  is  true, 
the  court  says  that  Maher  had  shown  no  sufficient  reason  for 
the  long  and  extraordinary  delay  in  bringing  his  suit,  and 
until  the  facts  connected  with  the  transaction  had  faded  from 
.  the  memory  of  the  witnesses,  or  the  witnesses  died  or  left  the 
country.  So  far  as  can  be  gathered  from  this  case,  the  attei^- 
tion  of  the  court  had  not  been  called  to  its  previous  deliberate 
judgment  in  Locke  v.  Caldwell,  91  111.  417.  The  remark  as  to 
the  lapse  of  thirteen  years  seems  to  be  incidental  to  the  main 
point  of  the  decision  holding  that  the  parol  defeasance  was 
not  sufficiently  proven,  and  that  it  was  dangerous  to  place  too 
much  weight  on  the  memory  of  witnesses  after  the  lapse  of  so 
many  years.  These  observations  of  the  court  could  have  no 
application  where  the  defeasance  was  in  writing  and  under 
seal,  and  where  there  could  be  no  question  about  the  fact  of 
the  defeasance  being  made,  as  in  the  case  before  us.  That  and 
this  case,  in  that  important  respect,  are  wholly  different. 

"But  aside  from  the  grounds  upon  which  we  have  so  far 
considered  the  ease,  and  found  that  appellant  has  the  right  to 
redeem,  we  are  not  disposed  to  hold  that  appellant  would  not 
have  the  right  to  redeem  from  the  mere  lapse  of  time.  It  is 
evident,  from  the  record,  that  his  financial  condition  made  it 
difficult,  if  not  impossible,  for  him  to  raise  so  large  a  sum  of 
money,  and  that  for  him  to  have  made  application  to  redeem 
without  the  money  to  do  so  would  have  been  an  idle  ceremony. 
He  might  well  rest  on  the  presumption  that  his  debt  was  being 
paid  by  the  rents,  and  that  it  was  much  better  for  him  to  let 
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it  remain  in  that  condition  until  the  debt  was  paid,  than  for 
him  to  repossess  himself  of  it,  and  again  begin  the  struggle  to 
pay  the  debt  himself,  which  he  had  so  successfully  failed  to 
do  before  he  executed  the  mortgage  and  let  the  mortgagee  into 
possession.  We  think  the  delay  was  not  so  great  or  unreason- 
able, under  the  circumstances,  as  to  justify  a  court  of  equity 
in  now  withholding  the  right  to  redeem  on  the  mere  ground  of 
lacheSy  even  if  there  were  no  better  ground  upon  which  to  place 
the  right  to  redeem.  « 

"For  the  reasons  above  given,  we  think  the  court  erred  in 
dismissing  complainant's  bill.  The  decree  will  be  reversed^ 
and  the  cause  remanded,  with  directions  to  the  court  to  set 
aside  the  order  dismissing  the  bill,  and  to  grant  a  decree  allow- 
ing complainant  to  redeem,  and  to  refer  the  case  to  the  master 
to  state  an  account  of  the  amount  due  on  the  note,  and  also 
of  the  rents  and  profits  received  by  the  appellees,  together  with 
taxes  and  insurance  paid,  and  the  reasonable  and  necessary 
repairs  made,  and  at  the  end  of  each  year  to  credit  the  note 
with  the  surplus,  if  any,  of  rents  over  taxes,  insurance  and 
necessary  repairs,  etc.,  or  for  each  succeeding  year.  If  there 
is  any  balance  found  due  complainQ,nt  he  will  be  entitled  to  a 
decree  for  that  amount,  and  if  there  be  any  balance  found  due 
appellant  he  will  be  entitled  to  a  decree  against  the  party  hav- 
ing had  possession  of  the  property,  for  such  balance." 

Mr.  Charles  Wheaton,  and  Mr.  M.  0.  Southworth,  for  the 
plaintiJBfs  in  error : 

On  the  question  and  doctrine  of  laches,  see  Lloyd  v.  Lee,  4:5 
HI.  277 ;  Brooks  v.  Record,  47  id.  30 ;  Kane  County  v.  Her- 
rington,  50  id.  232 ;  Cochran  v.  Harrow,  22  id.  345 ;  Walsh  v. 
Brennan,  52  id.  193 ;  Donaldson  v.  Holmes,  23  id.  85 ;  Ander^ 
son  V.  Frye,  18  id.  94 ;  Dempster  v.  West,  69  id.  613 ;  Brink  v. 
Steadman,  70  id.  241 ;  Munn  v.  Surges,  id.  604 ;  Hamilton  v. 
Lubukee,  51  id.  415;  Williams  v.  Rhodes,  81  id.  572;  Beach 
v.  Dyer,  93  id.  295 ;  Maher  v.  FarweU,  97  id.  56. 
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As  to  whether  the  deed  and  contract  constituted  a  mort- 
gage, or  sale  and  contract  for  re-sale,  see  1  Jones  on  Mort- 
gages, sec.  267 ;  Rue  v.  Dole,  107  111.  276 ;  PitU  v.  Cable,  44 
id.  103;  Hanford  v.  Blessing,  80  id.  188. 

Mr.  R  G.  MoNTONY,  and  Mr.  A.  C.  Littlb,  for  the  defend- 
ant in  error : 

As  to  whether  the  deed  constituted  a  mortgage,  see  Glass 
T.  Doane,  15  Bradw.  66;  Sutphen  v.  Ctishman,  35  111.  186; 
4  Kent's  Com.  136 ;  1  Washburn  on  Real  Prop.  505 ;  Snyder 
V.  Griswold,  37  111.  216 ;  Taintor  v.  Keyes,  43  id.  332 ;  1  Jones 
on  Mortgages,  sees.  267,  241-245,  250. 

As  to  the  Statute  of  Limitations  and  laches,  see  2  Darnell's 
Ch.  PL  and  Pr.  729,  732,  736;  2  Story's  Eq.  Jur.  sec.  1520  j 
Smith  V.  Clay,  Ambler,  646 ;  Bond  v.  Hopkins,  1  S.  &  L.  429 ; 
Ryder  v.  Emrich,  104  HI.  470. 

Mr.  JusncB  Sgholfield  delivered  the  opinion  of  the  Court : 

We  have  given  careful  consideration  to  the  questions  dis- 
cussed upon  this  record,  and  we  find  no  reason  to  disagree 
with  the  conclusions  reached  by  the  Appellate  Court.  We  hold : 

First — This  transaction  was  a  mortgage,  and  not  an  abso- 
lute sale  and  re-sale.  It  differs  from  the  cases  cited  and  relied 
upon  by  counsel  for  plaintiffs  in  error  in  these  material  re- 
spects :  The  original  indebtedness  is  not  extinguished,  but  it 
is  put  in  the  form  of  a  promissory  note,  payable  two  years  after 
date,  with  interest  at  the  rate  of  ten  per  cent  per  annum.  This 
note  Jackson  may  sue  upon  and  collect  at  any  time  after  ma- 
turity, notwithstanding  anything  that  appears  in  the  contract 
between  them.  Jackson  is  required  to  account  for  rents  and 
profits,  and,  after  payment  for  repairs  and  taxes,  to  apply  the 
amount  due  on  account  thereof  in  liquidation  of  the  note.  He 
has  no  discretion  in  this  respect,  and  should  the  amount  ulti- 
mately equal  or  exceed  the  amount  due  upon  the  note,  he  would 
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be  compelled  at  once  to  reconvey  to  Lynch,  thus  occupying 
ihe  relation  to  Lynch  of  a  mortgagee  in  possession. 

Second — The  plaintiflE  in  error  D.  B.  Jackson  is  not  a  pur- 
chaser for  value.  He  is  the  mere  recipient  of  a  voluntary  gift, 
— a  devisee  for  no  other  consideration  than  that  of  natural 
I0Y6  and  affection, — and  as  respects  this  property,  therefore, 
he  occupies  precisely  the  same  position  as  would  the  devisor, 
were  he,  instead  of  the  devisee,  the  party  to  this  suit. 

Third — The  doctrine  of  laches  has  no  application  to  a  case 
like  the  present.  As  between  these  parties,  this  is  a  mortgage, 
in  liowise  different  from  any  other  mortgage ;  and  the  same 
rule  of  limitation  is  alike  applicable,  in  such  case,  in  equity 
as  at  law.  (2  Story's  Eq.  sec.  1520.)  The  plaintiff  in  error 
D*  B.  Jackson,  as  mortgagee  in  possession,  exercises  a  trust, 
and  the  defendant  in  error  was  authorized  to  rely  upon  his 
performance  of  the  trust  until  he  did  some  act  unequivocally 
disa vowing  it.  And  the  defendant  in  error,  therefore,  can  not 
he  guilty  of  laches,  under  the  facts  here  in  evidence,  by  merely 
delaying  the  bringing  of  suit,  for  acquiescence  in  a  course  of 
conduct  inconsistent  with  the  duties  of  a  trustee,  as  is  well 
said  in  Perry  on  Trusts,  (2d  ed.)  sec.  850,  can  not  "be  inferred 
xnitil  the  cestui  que  trust  has  actual  knowledge  of  the  breach, 
for  tlio  reason  that  it  is  the  duty  of  the  trustee  to  execute  the 
trust,  and  it  is  not  the  duty  of  the  cestui  que  trust  to  make  any 
inquiry."  See,  also,  1  Pomeroy's  Eq.,  concluding  part  of  sec. 
418,  and  authorities  cited  in  note  1,  on  page  460. 

Fonrth — We  do  not  think  the  cross-error  well  assigned.  We 
understand  the  direction  to  be,  in  substance,  that  an  account 
be  taken  of  the  amount  due  Jackson  on  his  loan,  and  of  the 
rtmis  and  profits  which  have  been  received  since  the  mortgagee 
has  been  in  possession,  after  deducting  taxes  and  necessary 
TL^pftirs*  There  is  nothing  in  the  direction  which  recognizes 
that  the  account  shall  not  include  rents  received  by  Samuel 
L.  Jackson,  or  that  will  limit  it  to  rents  actually  received,  if 
it  shall  be  shown  that  by  reasonable  diUgence  more  could  have 
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been  realized,  as  held  in  Hosier  v.  Norton,  83  111.  524,  as  coun- 
sel seem  to  suppose. 
The  judgment  is  affirmed.  Ji^gment  affirmed. 

Subsequently,  on  the  7th  day  of  October,  1889,  upon  an  ap- 
plication for  rehearing,  the  following  additional  opinion  was 
filed: 

ScHOLFiELD,  J. :  A  petition  has  been  presented,  to  us,  praying 
for  a  rehearing  upon  this  point,  contended  for  by  plaintiffs 
in  error  in  their  original  argument,  and  of  which  no  notice  is 
taken  in  the  foregoing  opinion,  namely :  Conceding  that  the 
relations  between  Jackson  and  Lynch  were  those  of  mortgagor 
and  mortgagee,  yet  inasmuch  as  they  expressly  agreed,  in  the 
instrument  witnessing  the  continuance  of  that  relation,  that 
in  the  case  of  the  failure  of  Lynch  to  make  payments  at  the 
time  therein  stipulated,  Jackson  was  authorized  to  declare  the 
right  of  Lynch  to  redeem  forfeited,  and  Jackson  did  declare 
such  forfeiture  by  devising  the  property  to  plaintiff  in  error 
D.  B.  Jackson,  a  court  of  equity  can  not  relieve  Lynch  from 
the  consequences  of  such  declaration  of  forfeiture.  Authorities 
were  cited  in  the  argument,  and  are  repeated  in  the  petition, 
to  the  effect  that  where  the  parties  to  a  contract  for  the  con- 
veyance of  real  estate  make  time  of  the  essence  of  the  contract, 
a  failure  to  perform  at  the  time  will  absolutely  preclude  the 
party  so  failing,  from  having  a  performance  of  the  contract, — 
that  in  such  case  such  parties'  rights  are  forfeited  and  incap- 
able of  beiQg  enforced,  in  equity  as  well  as  at  law. 

The  point  was  not  noticed  in  the  opinion,  because  it  was  not 
supposed  it  was  intended  to  be  contended  that  this  doctrine  is 
applicable  to  the  case,  save  upon  the  hypothesis  that  it  was 
found  that  the  transaction  was  an  absolute  conveyance  and  a 
contract  of  re-sale.  That,  if  such  had  been  found  to  be  the 
fact,  the  doctrine  contended  for  would  have  been  applicable, 
there  can  be  no  question.  But  it  was  found  that  the  transac- 
tion was  not  an  absolute  conveyance  and  a  contract  of  re-sale, 
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but  a  mortgage  of  the  property ;  and  the  fact  of  mortgage  being 
established,  it  was  assumed  that  it  is  elementary  that  the  mort- 
gagor can  not  be  deprived  of  his  equity  of  redemption  by  any 
form  of  contract,  however  comprehensive  and  unmistakable 
its  terms  showing  that  such  was  intended  to  be  its  effect.  A 
court  of  chancery,  when  it  ascertains  tl^at  the  object  of  a  trans- 
action is  to  give  security  for  a  debt,  "will  always  relieve  the 
mortgagor  from  the  consequences  of  his  failure  to  perform  the 
condition."  2  Jones  on  Mortgages,  (2ded.)  sec.  1039;  Bisp- 
ham's  Eq.  sees.  153,  154;  3  Pomeroy's  Eq.  sees.  1193, 1219. 

It  is  said  in  Jones  on  Mortgages,  vbi  supra:  "The  right  of 
redemption  is  the  creature  of  the  law.  It  is  not  in  terms  ex- 
pressed by  the  parties  in  the  mortgage.  But  whatever  be  the 
form  of  the  transaction,  if  intended  as  a  security  for  money 
it  is  a  mortgage,  and  the  right  of  redemption  attaches  to  it. 
Although  a  deed  contain  a  condition  that  it  shall  be  absolute 
and  without  redemption  if  a  certain  sum  be  not  paid  by  the 
grantor  at  a  fixed  time,  and  the  condition  is  not  punctually 
performed,  there  is  a  right  of  redemption." 

It  is  said  in  note  1  to  section  1193  of  3  Pomeroy's  Eq. : 
''This  doctrine  is  based  upon  the  relative  situation  of  the  debtor 
and  the  creditor.  It  recognizes  the  fact  that  the  creditor  nec- 
essarily has  a  power  over  his  debtor  which  may  be  exercised 
inequitably, — that  the  debtor  is  liable  to  yield  to  the  exertion 
of  such  power ;  and  it  protects  the  debtor  absolutely  from  the 
consequences  of  his  inferiority,  and  of  his  own  acts  done  through 
infirmity  of  will.  The  doctrine  is  universal  in  its  application, 
and  underlies  many  special  rules  of  equity.  It  extends  to 
stipulations  limiting  the  time  of  redemption,  or  the  parties 
who  may  redeem.  Notwithstanding  all  such  stipulations,  the 
time  to  redeem  is  general."  See  the  numerous  cases  there 
cited. 

The  prayer  of  the  petition  must  be  denied. 

Rehearing  denied. 
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Leonaed  Hodges 

V. 

Elizabeth  Bearse. 

Filed  at  Ottawa  May  16, 1889. 

1.  ApfeaiiS — revieiHng  the  facts.  In  an  action  on  the  case  for  a  per- 
sonal Jnjory  resulting  from  alleged  negligence,  if  there  is  evidence 
tending  to  support  the  verdict  of  the  jury,  the  propriety  of  their  finding 
is  not  open  to  consideration  in  this  court. 

2.  EviDSNCB — to  re  hut  neifligence — no  previous  accident  had  happened. 
In  an  action  for  a  personal  injury  from  negligence  in  the  construction 
and  operating  of  an  elevator  in  a  building,  and  in  failing  to  employ  a 
competent  person  to  manage  and  operate  the  same,  the  defendant  of- 
fered to  prove  that  no  accident  of  any  kind  had  happened  to  the  ele- 
vator, previous  to  the  one  in  question^  during  the  four  and  a  half  years 
it  had  been  in  use,  which  the  court  refused  to  allow:  Held,  that  the 
evidence  was  properly  excluded,  as  it  did  not  tend  to  rebut  the  evidence 
of  negligence  in  the  particular  instance. 

3.  Pbaoticb — directing  what  the  verdict  shall  be.  Where  there  is 
•evidence  tending  to  prove  the  plaintiffs  case,  or  sufficient  to  present  a 
proper  case  to  the  jury,  an  instruction  to  find  for  the  defendant  will  be 
properly  refused. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  Elliott  Anthony,  Judge,  presiding. 

Messrs.  Stiles  &  Lewis,  for  the  appellant : 

The  court  erred  in  not  excluding  the  plaintiff's  evidence  from 
the  jury,  and  in  refusing  to  instruct  the  jury  to  find  for  the 
defendant. 

The  obligation  resting  upon  an  owner  is,  that  reasonable 
care  and  skill  have  been  exercised  to  render  the  premises  rea- 
sonably fit  for  the  uses  which  he  has  invited  others  to  make 
of  them.  Ritterman  v.  RopeSy  61  N.  Y.  25 ;  Lorney  v.  McLean, 
129  Mass.  33;  Henkel  v.  Murr,  31  Hun,  28;  Manufacturing 
Co.  V.  Ballou,  71  HI.  417;  Cooley  on  Torts,  651. 
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The  refusal  to  permit  the  defendant  to  show  that  the  ele- 
Tator  had  run  since  the  building  was  put  up,  a  period  of  four 
years  and  a  half,  without  an  accident  of  any  kind,  was  error. 
This  evidence  was  important,  as  bearing  on  the  question  of 
negligence.     Sinton  v.  Butler,  4:0  Ohio  St.  168. 

The  action  of  the  court  below,  in  itself  fixing  the  amount  of 
damages,  and  compelling  a  remittitur  to  that  amount,  instead 
of  granting  a  new  trial,  was  error.  Railway  Co.  y.  Cummings^ 
20  Bradw.  333. 

Messrs.  Brandt  &  Hoffman,  and  Mr.  Joseph  N.  Babeeb,  for 
the  appellee. 

Mr.  Justice  Bailey  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  by  Elizabeth  Bearse 
against  Leonard  Hodges,  to  recover  damages  for  a  personal 
injury  received  by  the  plaintiff  by  means  of  the  fall  of  a  pas- 
senger elevator  on  the  premises  of  the  defendant.  On  the  17th. 
day  of  December,  1886,  the  date  of  the  injury,  the  defendant 
was,  and  for  several  years  had  been,  the  owner  of  a  large  five- 
story  brick  tenement  house  on  the  corner  of  Indiana  avenue 
and  Twenty-second  street,  Chicago.  The  upper  stories  of  said 
building  were  divided  into  apartments,  which  were  usually 
rented  to  and  occupied  by  tenants,  and  at  the  date  of  said  in- 
jury,  the  plaintiff  and  her  sister  were  tenants  of  the  defendant 
occupying  rooms  in  the  fifth  story  of  said  building.  For  the 
convenience  of  his  tenants  and  others  desiring  to  use  it,  the- 
defendant  had  caused  a  passenger  elevator  to  be  constructed 
in  said  building,  and  the  same  was  being  operated  by  one  of 
the  defendant's  employes.  On  the  evening  of  the  day  above- 
mentioned,  the  plaintiff  and  her  sister,  for  the  purpose  of  being 
conveyed  to  the  fifth  floor  of  the  building,  entered  said  elevator, 
and  while  they  were  going  up,  the  elevator  proved  to  be  un- 
manageable, so  that  the  employe  in  charge  was  unable  to  stop 
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it,  and  it  continued  on  until  it  collided  with  the  works  over- 
head, and  then  fell,  seriously  injuring  the  plaintiff. 

The  declaration  charges  negligence  in  the  defendant  in  f ail- 
ing  to  provide  a  strong,  substantial _and  safe  .elevator,  with 
proper  safety  appliances  and  machinery  attached,  in  failmg 
to  employ  safe  and  trustworthy  servants  and  agents  to  manage 
the  same,  and  also  negligence  on  the  part  of  the  servant  in 
charge  of  the  elevator  in  not  using  proper  care  and  diligence  in 
running  and  operating  it.  The  defendant  pleaded  not  guilty^ 
and  on  trial  before  the  court  and  a  jury,  the  issues  were  found 
for  the  plaintiff,  and  her  damages  assessed  at  $10,000.  From 
this  sum  the  plaintiff  remitted  $3000,  and  the  court,  after  de- 
nying the  defendant's  motion  for  a  new  trial,  gave  judgment 
in  favor  of  the  plaintiff  for  $7000  and  costs.  On  appeal  to  the 
Appellate  Court  said  judgment  was  af&rmed,  and  by  a  further 
appeal  the  record  is  now  brought  to  this  court. 

The  counsel  for  the  defendant  strenuously  insisted  in  the 
trial  court,  and  insist  here,  that  there  is  no  evidence  which, 
when  properly  construed,  has  a  tendency  to  sustain  the  charges 
of  negligence  made  by  the  declaration.  We  have  given  their 
argument  on  this  point  careful  consideration,  and  are  clearly 
of  the  opinion  that  their  contention  can  not  be  sustained.  It 
would  serve  no  useful  purpose  for  us  to  analyze  the  evidence 
in  detail,  and  we  shall  therefore  content  ourselves  with  saying 
that  it  was  manifestly  suf&cient  to  present  a  proper  case  for 
the  jury,  and  that  the  trial  court  ruled  correctly  in  refusing 
to  instruct  the  jury  to  find  a  verdict  for  the  defendant.  The 
jury  having  found  the  defendant  guilty,  and  there  being  evi- 
dence tending  to  support  their  verdict,  the  propriety  of  their 
finding  is  not  a  question  open  for  consideration  in  this  court,\ 

Counsel  for  the  defendant,  in  their  brief,  suggest  rather  than 
argue  two  or  three  points  arising  upon  certain  rulings  of  the 
court  during  the  progress  of  the  trial.  The  first  of  these  arises- 
upon  the  refusal  of  the  court  to  allow  the  defendant  to  prove 
by  his  witnesses  that  no  accident  of  any  kind  had  happened 
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to  the  elevator  previous  to  the  one  in  question,  during  the  four 
and  a  half  years  it  had  been  in  use.  We  are  unable  to  see  how 
the  evidence  thus  excluded  could  be  in  any  degree,  material. 
The  evidence  in  relation  to  the  negligent  and  improper  con- 
struction of  the  elevator  and  its  appurtenances  would  not  be 
rebutted  by  proof  that  such  construction  had  never  before  hap- 
pened to  result  in  an  accident,  nor  would  the  evidence  as  to 
the  want  of  skill  or  the  negligence  of  the  employe  in  charge  of 
the  elevator  be  met  by  proof  that  he  had  never  before  suffered 
any  disaster.  Such  evidence  would  only  tend  to  distract  the 
attention  of  the  jury  by  raising  a  multitude  of  collateral  issues 
having  no  material  bearing  upon  the  questions  to  be  decided. 

It  is  also  suggested  that  the  court  erred  in  refusing  five  of 
the  instructions  asked  by  the  defendant,  and  in  modifying  two 
of  those  asked  by  him  and  giving  them  to  the  jury  so  modified. 
We  are  favored  however  with  no  argument  on  this  point  beyond 
the  bare  suggestion.  In  examining  the  instructions  given,  we 
find  that  seventeen  were  given  at  the  instance  of  the  defendant, 
including  the  two  the  modification  of  which  is  complained  of. 
In  those  instructions  the  law  was  given  to  the  jury  with  great 
fulness,  and  quite  as  favorably  to  the  defendant  as  he  had  a 
right  to  ask.  The  instructions  refused,  so  far  as  they  enun- 
ciated correct  propositions  of  law  applicable  to  the  case,  are 
embodied,  in  substance,  in  those  given.  The  modified  instruc- 
tions are  undoubtedly  correct  as  given.  In  one  the  modifi- 
cation does  not  materially  change  its  legal  purport,  but  only 
serves  to  make  its  meaning  more  perspicuous,  while  the  other, 
before  the  modification  was  made,  was  erroneous. 

None  of  the  points  made  by  counsel  in  their  briefs  can  be 
sustained,  and  the  judgment  of  the  Appellate  Court  will  there- 
fore be  aflBrmed. 

Judgment  affirmed. 
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1.  NeoiiIOENOE — railroad  and  highway  crosainga — signals  required — 
power  of  legislature  to  change  charter  duties.  The  charter  of  the  Xllinois 
Central  Bailroad  Company  fixed  its  duties  as  to  the  gi\dng  of  signals  of 
trains  approaching  highway  crossings.  Afterward  a  general  law  was 
passed  on  the  subject  of  such  signals,  prescribing  different  duties  in 
that  regard,  and  the  new  rule  was  made  applicable  to  all  railroads.  It 
was  contended  by  the  company  named,  that  its  duties  were  fixed  and 
governed  by  its  charter,  and  could  not  be  modified  by  subsequent  leg- 
islation :  Held^  that  the  legislature  had  the  power  and  right  to  impose 
these  new  duties  upon  all  railroads,  whether  incorporated  before  or 
afterward.  The  right  to  impose  such  duties  grows  out  of  the  police 
power,  which  may  be  exercised  by  the  legislature  at  discretion,  as  the 
public  safety  requires. 

2.  Same — evidence — as  to  omission  to  give  signal  on  approaching  high- 
way crossing.  In  an  action  against  a  railway  company  to  recover  for 
an  injury  resulting  from  an  omission  of  the  engineer  to  give  the  statu- 
tory signal  of  warning  as  his  train  approached  a  highway  crossing,  the 
fact  of  such  omission  may  be  proved  by  other  than  positive  and  direct 
testimony. 

3.  In  such  a  case,  the  court  instructed  as  follows :  "It  is  not  neces- 
sary, in  order  to  enable  the  plaintiff  to  recover,  that  any  witness  should 
swear  positively  that  no  bell  was  nmg  or  whistle  sounded  upon  the 
train  in  question  at  the  distance  of  at  least  eighty  rods  from  the  high- 
way crossing.  It  is  sufficient,  upon  that  question,  if  the  jury  believe, 
from  all  the  evidence  in  the  case,  that  no  bell  was  rung  or  whistle 
sounded  at  a  distance  of  at  least  eighty  rods  from  the  crossing:"  Held, 
that  there  was  no  error  in  giving  the  instruction,  under  the  evidence 
in  the  case. 

4.  SamEt— speed  of  train — evidence.  In  an  action  on  the  case  by  an 
administrator,  against  a  railway  company,  to  recover  damages  for  neg- 
ligence causing  the  death  of  the  intes-tate,  the  declaration  alleged  vari- 
ous grounds  of  negligence,  among  which  was,  that  the  train  of  cars 
which  collided  with  a  wagon  in  which  the  person  killed  was  riding  at 
the  time  of  the  accident,  while  crossing  the  track,  was  running  at  a 
high  and  dangerous  rate  of  speed :  Heldy  that  the  plaintiff  had  the 
right  to  prove  the  rate  of  speed  of  the  train  under  the  allegation. 
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5.  And,  independently  of  such  allegation,  it  was  proper  to  prove 
the  rate  of  speed  at  which  the  train  was  running,  as  tending  to  show 
whether  or  not  the  deoeased,  under  all  the  oircmnstanoes,  exercised 
due  care,  and  whether  other  alleged  acts  or  omissions  on  the  part  of  the 
defendant's  servants  caused  the  injury.  In  other  words,  any  proof  of 
facts  and  circumstances  immediately  attending  the  accident  was  com- 
petent and  proper. 

6.  Same — the  rule  in  respect  to  children — care  required  of  them.  The 
law  of  negligence  applicable  to  children  is,  that  they  are  required  to 
exercise  only  that  degree  of  care  and  caution  which  persons  of  like 
age,  capacity  and  experience  may  reasonably  be  expected  to  naturally 
or  ordinarily  use  in  the  same  situation  and  under  the  like  circumstances, 
provided  the  parents  or  persons  having  their  control  are  not  guilty  of 
a  want  of  ordinary  care  in  allowing  them  to  be  placed  in  such  circum- 
stances of  danger.  This  rule  will  not  apply  to  minors  or  children  pos- 
sessing the  knowledge  and  capacity  of  adults. 

7.  Same — mectsure  of  damages—death  of  child  from  negligence— pecU' 
niary  ability  of  father.  In  an  action  by  the  father,  as  administrator  of 
the  estate  of  his  deceased  son,  against  a  railway  company,  for  negli- 
gence resulting  in  the  death  of  the  son,  where  there  is  no  pretense  that 
such  son,  on  account  of  tender  years  or  want  of  mental  capacity,  was 
incapable  of  taking  care  of  himself,  the  defendant  will  not  have  the 
right  to  prove  that  the  plaintlfl  was  a  man  of  wealth  at  and  before  the 
time  of  the  accident. 

8.  Same-— prospective  services  of  infant  son,  as  an  element  of  damages. 
In  such  case,  the  court  refused  to  instruct  the  jury  that  the  father  is 
entitled  to  the  earnings  and  services  of  his  minor  son  until  the  latter 
is  twenty-one  years  of  age,  and  the  jury  has  no  right  to  allow  for  any 
loss  of  services  or  earnings  of  the  son  diuing  the  period  of  his  minority : 
Heldy  that  the  instruction  was  properly  refused. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  .court  on  appeal  from  the  Circuit  Court  of  Ogle 
county ;  the  Hon.  C.  W.  Upton,  Judge,  presiding 

Messrs.  W.  &  W.  D.  Barge,  for  the  appellant: 
If  a  child,  though  young,  is  capable  of  the  care  and  discre- 
tion required  of  an  adult,  the  rule  applicable  to  adults  is  to  be 
applied  to  him.  Pierce  on  Eailroads,  (2d  ed.)  336 ;  Railroad 
Co.  V.  Becker,  76  111.  25 ;  Ewen  v.  Railway  Co.  38  Wis.  613 ; 
Reynolds  v.  Railroad  Co.  58  N.  Y.  248 ;  McMahan  v.  New  York, 
33  id.  642 ;  Shearman  &  Eedfield  on  Negligence,  (3d  ed.)  50. 
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As  to  the  duty  of  one  to  stop  and  look  for  an  approaching 
train  before  attempting  to  cross  the  track,  see  Baiiroad  Co.  v. 
Manly,  68  lU.  300 ;  Railway  Co.  v.  Hatch,  79  id.  137 ;  Rail- 
road  Co.  v.  Damereli,  81  id.  450 ;  Railroad  Co.  v.  Ooddard,  72 
id.  568 ;  Pennsylvania  Co.  v.  Frana,  112  id.  398 ;  Railway  Co. 
V.  Neikirk,  15  Bradw.  172 ;  Railroad  Co.  v.  McKean,  40  111. 
218 ;  Railroad  Co.  v.  Bell,  70  id.  102 ;  Havens  v.  Railway  Co. 
41  N.  Y.  296 ;  Wilcox  v.  Raitroad  Co.  39  id.  358 ;  Railroad 
Co.  V.  Houston,  95  U.  S.  697 ;  Railway  Co.  v.  Hunter,  33  Ind. 
264 ;  Railroad  Co.  v.  Miller,  25  Mich.  274 ;  Railroad  Co.  v. 
HeUeman,  49  Pa.  St.  60;  Railroad  Co.  v.  Beale,  73  id.  504; 
Blaker  v.  Bailway  Co.  30  N.  J.  Eq.  240 ;  Telfer  v.  Railroad  Co. 
30  N.  J.  L.  138 ;  Brown  v.  Railway  Co.  22  Minn.  165 ;  Hines 
V.  Railroad  Co.  41  Iowa,  227 ;  Salem  v.  Railroad  Co.  13  Nev. 
106 ;  Fleming  v.  Railroad  Co.  49  Cal.  253 ;  Butterfield  v.  Rail- 
road Co.  10  Allen,  532 ;  AUyn  v.  Railroad  Co.  105  Mass.  77. 

Affirmative  testimony  has  greater  force  and  weight  than 
mere  negative  testimony.  Railroad  Co.  v.  Dickson,  88  111.  431 ; 
Baiiroad  Co.  v.  Robinson,  106  id.  142 ;  Railroad  Co.  v.  Stumps, 
55  id.  367 ;  Railroad  Co.  v.  Gretzner,  46  id.  74 ;  Railroad  Co. 
V.  StiU,  19  id.  499 ;  Frizell  v.  Cole,  42  id.  362. 

There  is  no  law  that  fixes  the  speed  of  trains  at  highway 
crossings  in  the  country.  At  such  places  they  may  run  at 
any  rate  of  speed  consistent  with  the  safety  of  the  passengers. 
Railroad  Co.  v.  Lee,  68  111.  576 ;  Baiiroad  Co.  v.  Harwood,  80 
id.  88 ;  Warner  v.  Baiiroad  Co.  44  N.  Y.  465 ;  Cohen  v.  Bail- 
road  Co.  14  Nev.  376 ;  McKonkey  v.  Baiiroad  Co.  40  Iowa,  205. 

The  same  rule  should  not  be  applied  to  persons  dependent 
for  support  upon  their  labor,  and  to  those  whose  means  enable 
the  parent  to  give  a  constant  personal  attention  to  the  care  of 
children,  or  employ  a  person  for  that  purpose.  Baiiroad  Co. 
V.  Gregory,  68  111.  226 ;  Baiiroad  Co.  v.  Bumstead,  48  id.  221 ; 
Walters  v.  Baiiroad  Co.  41  Iowa,  71. 

In  a  suit  by  a  father  for  an  injury  to  his  child,  the  Supreme 
Court  ruled :     "Had  the  child  been  a  plaintiff  to  recover  for 
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the  injury,  the  rule  would  have  been  different,  as  the  same 
degree  of  care  and  diligence  is  not  required  of  a  child  as  from 
an  adult.  But  where  a  father  sues  for  an  injury  to  a  child, 
his  conduct  must  be  free  from  blame,  or  his  negligence,  at 
least,  should  be  slight,  and  that  of  the  defendant  gross.''  Hund 
V.  Geier,  72  111.  393 ;  Railway  Co.  v.  Stratton,  78  id.  88 ;  Smith 
V.  Railway  Co.  92  Pa.  St.  450 ;  Railway  Co.  v.  Grable,  88  111. 
441. 

The  case  at  bar  is  by  the  administrator,  who  is  the  father 
of  the  intestate,  and  was  charged  with  the  duty  of  exercising 
reasonable  care  over  him  for  his  safety,  without  which  there 
can  be  no  recovery.  Railway  Co.  v.  GrahUf  88  111.  441 ;  Hund 
V.  Geier,  72  id.  393  ;  Railroad  Co.  v.  StraUon,  78  id.  88 ;  Smith 
V.  Railway  Co.  92  Pa.  St.  450. 

Mr.  James  H.  Cabtwright,  and  Mr.  James  W.  Allaben,  for 
the  appellee : 

The  unusual  and  dangerous  speed  of  the  train  at  the  cross- 
ing was  negligence.  Railroad  Co.  v.  Lee,  87  111.  454 ;  Railroad 
Co.  V.  Stables,  62  id.  213 ;  Improvement  Co.  v.  Stead,  5  Otto, 
161 ;  Railway  Co.  v.  HUlm^r,  72  id.  236. 

The  evidence  offered  of  the  financial  condition  of  the  plain- 
tiff was  properly  excluded. 

If  the  intestate  exercised  such  care  as,  under  the  circum- 
stances, might  be  expected  from  one  of  his  age  and  intelligence, 
it  was  sufficient.     City  of  Chicago  v.  Keefe,  114  111.  222. 

Whether  the  question  of  the  capacity  of  children  of  observing 
and  avoiding  danger  be  considered  with  reference  to  contribu- 
tory negligence  on  the  part  of  the  child  injured,  or  of  parents 
or  guardians,  it  is  obvious  that  no  definite  rule  of  law  can  be 
laid  down  which  should  interfere  with  the  jury  judging  each 
case  on  its  own  merits,  and  by  its  particular  circumstances. 
If  the  child,  from  its  age  and  experience,  be  found  to  have 
capacity  and  discretion  to  observe  and  avoid  danger,  it  should 
be  held  responsible  for  the  exercise  of  such  measure  of  ca- 
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pacity  and  discretion  as  it  possesses.    Railroad  Co.  y.  Becker, 
76  m.  25. 

A  child  is  not  to  be  judged  by  the  same  rule  as  an  adult. 
RaUroad  Co.  v.  KeUy,  31  Pa.  St.  372.. 

A  boy  is  bound  to  exercise  only  such  care  as  a  person  of  his 
age,  of  ordinary  prudence,  would  exercise.  Reynolds  v.  Rail- 
road Co.  2  N.  Y.  644. 

The  same  strict  rules  as  to  negligence  do  not  prevail  as  to 
children  that  are  enforced  as  to  adults.  Railroad  Co.  y.  Stouty 
17  Wall.  667;  Bcland  v.  Railroad  Co.  36  Mo.  484. 

Where  witnesses  testify  that  they  were  in  a  situation  to  have 
heard  a  bell  ring  or  whistle  sound  if  there  had  been  any  rung 
or  sounded,  and  that  they  did  not  hear  any,  such  testimony 
is  not  negative  testimony.    Railroad  Co.  v.  HUhner,  72  111,  235. 

Where  witnesses  are  looking  at  a  train,  and  their  attention 
is  directed  to  what  is  transpiring,  and  they  hear  no  bell  rung 
or  whistle  sounded,  such  evidence  is  not  negative  in  its  char- 
acter.    Railroad  Co.  v.  Lee,  87  111.  454. 

The  instruction  announced  a  correct  rule  of  law.  It  is  im- 
material whether  a  fact  is  established  by  affirmative  or  nega- 
tive evidence.  It  is  sufficient  if  the  jury  believe,  from  all  the 
evidence,  that  the  fact  is  established.  "The  proof  is  what  is 
required,  and  not  the  character  of  the  evidence,  so  that  it  is 
legitimate  and  to  the  issue."   Duffield  v.  Delancey,  36  El.  258. 

The  provision  for  giving  signals  at  highway  crossings  is  a 
police  regulation  for  the  protection  and  safety  of  citizens,  and. 
no  corporation  is  above  the  general  laws  enacted  for  the  safety 
of  the  community.  Railroad  Co.  v.  Loomis,  13  111.  548 ;  Rail- 
road Co.  v.  Parks,  18  id.  460 ;  Railroad  Co.  v.  McClelland,  25 
id.  140 ;  Railroad  Co.  v.  Appleby,  28  id.  283. 

The  plaintiff  was  entitled  to  recover  such  damages  as  he 
sustained  as  next  of  kin,  and  the  loss  of  his  son's  services  is 
an  element  of  those  damages.  Chicago  v.  Hesing,  83  111.  204 ; 
Stafford  v.  Rubens,  115  id.  196;  Railroad  Co.  v.  Shannon,  43 
id.  838. 
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Mr.  Justice  Wilkin  delivered  the  opinion  of  the  Court : 

This  case  originated  in  the  circuit  court  of  Ogle  county,  and 
is  an  action  on  the  case,  by  appellee,  against  appellant,  for 
negligently  causing  the  death  of  Arthur  B.  Slater,  his  son. 
The  deceased  was  about  nine  years  old.  When  killed  he  was 
in  a  farm  wagon,  drawn  by  two  horses,  with  an  elder  brother, 
thirteen  years  of  age.  The  two  boys  were  in  charge  of  the 
team,  and  in  attempting  to  cross  the  track  of  appellant,  on  the 
public  highway,  using  due  care,  as  is  alleged  in  the  declaration, 
the  wagon  was  struck  by  a  passing  locomotive  and  both  boys 
killed.  The  negligence  charged  in  the  declaration  against  the 
employes  of  appellant  is,  the  omission  to  give  the  statutory 
signals,  keep  a  proper  lookout,  running  at  a  dangerous  rate 
of  speed,  and  failing  to  use  reasonable  diligence  to  stop  the 
train  in  time  to  avoid  the  injury.  Appellee  recovered  a  judg- 
ment in  the  circuit  court  for  $1000,  which  was,  by  the  Appel- 
late Court,  on  appeal,  aflSrmed,  and  appellant  again  appeals. 

The  case  is  submitted  in  this  court  on  the  part  of  appellant 
on  the  same  brief  and  argument  filed  in  the  Appellate  Court. 
That  court,  by  its  judgment  of  affirmance,  having  settled  all 
controverted  facts  adversely  to  appellant,  we  need  give  no  at- 
tention to  the  lengthy  review  of  the  evidence  contained  in  the 
argument,  unless  it  is  found  necessary  to  do  so  in  passing  upon 
questions  of  law  submitted  for  our  decision. 

On  the  trial,  appellee  was  permitted,  over  objection,  to  prove 
the  speed  at  which  the  train  was  running  at  the  time  deceased 
was  killed,  and  this,  appellant  says  was  error.  One  of  the 
acts  of  negligence  charged  in  the  declaration  is,  that  the  train 
was  running  at  a  high  and  dangerous  rate  of  speed  at  the  time 
of  the  accident.  Surely  the  plaintiff  had  a  right  to  prove  that 
averment  if  he  could.  But,  independent  of  the  allegation,  it 
was  proper  to  prove  the  rate  of  speed  at  which  the  train  was 
running,  as  tending  to  show  whether  or  not  deceased,  under 
all  the  circumstances,  exercised  due  care,  and  whether  other 
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alleged  acts  or  omissions  on  the  part  of  appellant's  servants 
caused  the  injury.  In  other  words,  any  proof  of  facts  and 
circumstances  immediately  attending  the  accident  was  com- 
petent and  proper.  Chicago,  Burlington  and  Qwincy  Railroad  Co. 
T.  Lee,  Admr.  87  111.  454 ;  Indianapolis  and  St,  Louis  Railroad 
Co.  V.  Stables,  62  id.  313  ;  Rockford,  Rock  Island  and  St.  Louis 
Railroad  Co.  v.  HiUmer,  72  id.  235. 

Appellant  offered  to  prove  that  appellee  was  a  man  of  wealth 
at  and  before  the  time  of  the  accident ;  but,  on  objection,  the 
court  refused  to  allow  it  to  do  so.  It  seems  that  the  purpose 
for  which  the  evidence  was  offered  was  to  show  that  the  father 
was  able  to  employ  others  to  perform  the  service  deceased  was 
engaged  in  at  the  time  of  his  death,  and  thereby  have  saved 
him  from  exposure  to  danger  incident  to  that  service,  and  it  is 
insisted  that  such  evidence  was  competent,  under  the  ruling  of 
this  court  in  Chicago  and  Alton  Railroad  Co.  v.  Gregory,  Admr. 
58  ni.  226,  and  other  cases  cited,  where,  in  passing  on  the 
question  of  negligence  of  parents  in  the  care  of  their  children, 
it  is  said  the  same  rule  should  not  be  applied  to  persons  de- 
pendent for  support  upon  their  labor,  and  those  whose  resources 
enable  a  parent  to  give  constant  personal  attention  to  the  care 
of  their  children,  or  employ  persons  for  that  purpose.  It  is 
not  pretended  that  deceased,  on  account  of  tender  years  or 
want  of  mental  capacity,  was  incapable  of  taking  care  of  him- 
self, and  therefore  the  ability  of  the  father  to  watch  over  him, 
or  employ  others  to  do  so,  was  wholly  immaterial ;  and  to  say, 
as  a  matter  of  law,  that  because  a  parent  may  be  able  to  raise 
his  child  in  idleness,  therefore  he  must  do  so,  lest  the  child  be 
exposed  to  danger  in  the  performance  of  labor,  would  be  mon- 
strous.   We  find  no  error  in  admitting  or  excluding  evidence. 

The  first,  second,  third  and  fourth  instructions  given  on  be- 
half of  appellee  are  criticized  by  counsel  for  appellant,  and  a 
reversal  insisted  upon  because  they  were  given.  We  will  notice 
them  briefly  in  the  order  named. 

7— leo  iLi.. 
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The  first  and  second  define  the  duty  of  railroad  companies 
in  this  State  as  to  giving  signals  at  public  highway  crossings, 
in  the  language  of  section  68,  chapter  104,  of  our  statute,  and 
instruct  the  jury,  that  if,  by  reason  of  a  faihire  of  appellant's 
servants  to  perfonn  that  duty,  deceased  was  killed,  he  being  free 
from  negligence,  appellant  would  be  liable.  The  principal  ob- 
jection urged  to  these  is,  that  inasmuch  as  appellant's  charter 
defines  its  duty  as  to  the  gi\'ing  of  such  signals  differently  from 
the  statute,  it  was  error  in  the  court  below  to  require  of  appel- 
lant's servants  a  compliance  with  the  statute.  The  question 
here  sought  to  be  raised  is  not  an  open  one  in  this  court.  The 
right  to  impose  these  and  other  like  duties  upon  railroad  cor- 
porations, by  statute,  grows  out  of  the  police  power  which  may 
be  exercised  by  the  legislature,  at  its  discretion,  as  the  public 
safety  requires.  (Galena  and  Chicago  Union  Railroad  Co.  v. 
LooniiSf  13  111.  548 ;  Ohio  and  Mississippi  Railroad  Co,  v.  Mc- 
Cldlandy  25  id.  140 ;  Galena  and  Chicago  Union  Railroad  Co, 
V.  Applehg,  28  id.  283.  See,  also,  2  Redfield  on  Eailways,  428.) 
It  is  of  the  first  importance  that  these  duties,  in  the  running 
and  management  of  railroad  trains,  should  be  regulated  by 
general  statute,  and  that  railroad  employes  be  required  to 
confonn  thereto,  thus  avoiding  the  confusion  and  increased 
danger  to  life  and  property  which  would  result  from  the  appli- 
cation of  different  rules  to  the  many  different  railroads  through- 
out the  State. 

Objections  are  urged  to  the  phraseology  of  these  instruc- 
tions, but  we  think  they  are  unimportant. 

The  third  instruction,  which  is,  "it  is  not  necessary,  in  order 
to  enable  the  plaintiff  to  recover,  that  any  witness  should  swear 
positively  that  no  bell  was  rung  or  whistle  sounded  upon  the 
train  in  question  at  the  distance  of  at  least  eighty  rods  from 
the  highway  crossing.  It  is  sufficient,  upon  that  question,  if 
the  jury  believe,  from  all  the  evidence  in  the  case,  that  no  bell 
was  rung  or  whistle  sounded  at  a  distance  of  at  least  eighty 
rods  from  the  crossing," — is  not  open  to  the  criticism  made 


Digitized  by  VjOOQ IC 


I.  C.  R.  R.  Co.  V.  Slateb.  99 

Opinion  of  the  Court. 

upon  it,  in  view  of  the  evidence  in  the  case.  It  simply  informed 
the  jury  that  the  fact  in  question  might  be  proved  by  other 
than  positive  and  direct  testimony. 

The  fourth  is  as  follows :  "The  jury  are  instructed  that  the 
rule  of  law  as  to  negligence  in  children  is,  that  tliey  are  re- 
quired to  exercise  only  that  degree  of  care  and  caution  which 
persons  of  like  age,  capacity  and  experience  might  be  reason- 
ably expected  to  naturally  or  ordinarily  use  in  the  same  situ- 
ation and  under  the  like  circumstances,  provided  that  the 
parents  or  persons  having  the  control  of  such  children  have 
not  been  guilty  of  want  of  ordinary  care  in  allowing  them  to  be 
placed  in  such  circumstances."  The  giving  of  this  instruction 
is  urged  as  error,  and  is  said  to  be  directly  contrary  to  the  law 
in  this  class  of  cases.  We  find,  however,  in  Welch  v.  Lander, 
75  111.  93,  which  was  an  action  by  a  father,  as  administrator, 
for  the  wrongful  killing  of  his  son,  twelve  years  of  age,  it  was 
said :  "It  is  not  to  be  expected  that  a  boy  twelve  years  old 
will  use  the  same  degree  of  caution  and  care  as  a  person  of 
mature  years ;  nor  does  the  law  require  it.  It  was  proper  for 
the  jury,  in  passing  upon  the  negligence  of  the  deceased,  to 
take  into  consideration  his  age  and  experience."  In  Chlcafjo 
and  Alton  Railroad  Co.  v.  Becker,  Adinr.  76  111.  25,  (a  similar 
action,)  the  deceased  son  being  only  six  or  seven  years  of  age, 
it  was  again  said:  "The  age,  the  capacity  and  discretion  of 
the  deceased  to  observe  and  avoid  danger,  were  questions  of 
fact,  to  be  determined  by  the  jury,  and  his  responsibility  was 
to  be  measured  by  the  degree  of  capacity  he  was  found  to  pos- 
sess." (See,  also,  same  case,  84  111.  483.)  So  in  Clti/  of  Chi' 
eago  v.  Keefe,  114  HI.  222,  the  deceased  being  a  lad  between 
ten  and  eleven  years  of  age,  an  instruction,  given  at  the  request 
of  the  plaintiff,  Umited  the  degree  of  care  required  of  the  de- 
ceased to  such  as,  "from  his  age  and  intelligence,  under  the 
circumstances  in  evidence,  was  required."  The  phraseology 
was  condemned,  but  it  was  held,  that  inasmuch  as  it  was  in 
effect  the  same  as  if  it  had  been  limited  to  "such  care  as  might 
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be  expected  of  a  person  of  his  age  and  discretion/'  there  was 
no  substantial  error  in  giving  it.  And  it  was  further  said : 
"The  circumstances  in  evidence  are  always  to  be  taken  into 
consideration  in  such  cases,  and  if  the  intestate  exercised  such 
care  as,  under  the  circumstances,  might  be  expected  from  one 
of  his  age  and  intelligence,  it  was  sufficient."  These  decisions 
are  in  harmony  with  those  of  other  States  on  the  same  sub- 
ject, and  but  recognize  the  rule  laid  down  by  approved  text 
writers  on  negligence.  Shearman  &  Eedfield  on  Negligence, 
sec.  49 ;  Wharton  on  Negligence,  sec.  309. 

The  instruction  was  proper,  nor  does  it,  as  insisted,  conflict 
with  the  twenty-fourth  given  on  behalf  of  appellant,  to  the 
effect,  that  if  said  sons,  or  either  of  them,  possessed  the  knowl- 
edge or  the  ability  of  adults,  the  law  would  exact  the  same 
degree  of  care  and  prudence  of  them  as  from  older  persons. 
The  first  announces  the  general  rule  as  to  negligence  in  chil- 
dren ;  the  latter  that  such  general  rule  would  not  apply  to  the 
deceased  and  his  brother,  if  the  jury  should  believe,  from  the 
evidence,  they  possessed  the  capacity  of  adults. 

It  is  to  be  borne  in  mind  that  this  is  not,  as  counsel  for 
appellant  assume  in  argument,  a  suit  by  a  parent  for  injury 
to  his  child,  nor  is  it  a  case  in  which  the  deceased  is  shown  to 
have  been  an  infant,  incapable  of  negligence  or  exercising  any 
degree  of  care,  in  which  case  the  contributory  negligence,  if 
any,  is  that  of  the  parent,  and  not  of  the  child.  Hence  the 
authorities  cited  in  support  of  the  position  that  this  fourth  in- 
struction is  inapplicable  to  the  case,  are  not  in  point. 

Defendant  asked,  but  the  court  refused,  to  instruct  the  jury, 
that  "the  father  is  entitled  to  the  earnings  and  services  of  his 
minor  son  until  such  son  is  twenty-one  years  of  age,  and  the 
jury  has  no  right  to  allow  any  damages  in  this  case  for  any 
loss  of  services  or  earnings  of  Arthur  B.  Slater  during  the 
period  of  his  minority."  It  is  argued,  with  earnestness,  that 
this  instruction  contained  a  correct  rule  of  law  applicable  to 
cases  of  this  kind  in  the  admeasurement  of  damages.    To  the 
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contrary  are  the  cases  of  City  of  Chicago  v.  Scholten,  Admr.  75 
III.  470,  Rockford,  Rock  Island  and  St.  Louis  Railroad  Co.  v. 
Delaney^  Admr.  82  id.  198,  and  City  of  Chicago  v.  Keefe,  114 
id.  222. 

It  is  suggested,  but  not  seriously  urged,  that  other  instruc- 
tions asked  by  appellant  were  improperly  refused.  Having 
examined  them,  and  also  those  given,  we  are  satisfied  that  no 
error  was  committed  by  the  trial  court,  to  the  prejudice  of  ap- 
pellant, in  refusing  instructions.  Thirty-four  were  asked  by 
appellant,  many  of  them  quite  voluminous.  Twenty-five  were 
given.  The  issues  in  tha  case  are  few  and  simple.  The  trial 
court  might,  with  great  propriety,  have  refused  many  more 
than  it  did.  Certainly  appellant  has  no  substantial  ground 
for  complaint  that  the  jury  was  not  fully  and  fairly  instructed 
as  to  the  law,  on  its  behalf. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


Balph  Plumb 

V. 

Samuel  Campbell. 
Filed  at  Ottawa  November  15, 1888. 

1.  CoiTTBAOTS — unilateral  contract — question  of  mutuality — of  ele» 
ments  eaaential  to  its  binding  effect.  A  promise  for  a  promise  is  not  a 
good  consideration  nnless  there  is  mutuality,  so  that  each  party  may 
hold  the  other  to  the  performance  of  his  engagement.  But  it  does  not 
follow  that  a  contract  in  writing,  to  be  complete,  must  show  such  mu- 
tuality on  its  face. 

2.  In  the  case  of  a  unilateral  contract^  the  party  making  the  promise 
is  bound  to  nothing  imless  the  promisee,  within  a  reasonable  time,  en- 
gages to  do,  or  else  does  or  begins  to  do,  the  thing  which  is  the  con- 
sideration of  the  first  promise.  Until  such  engagement,  or  such  doing, 
the  promisor  may  withdraw  his  promise,  because  there  is  no  mutuality, 
and  therefore  no  consideration  for  it. 
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3*  But  after  an  engagement  on  the  part  of  tlie  promisee  whicli  is 
siifflcient  to  bind  him,  then  the  promisor  is  bomid  also,  because  there 
is  then  a  promise  for  a  promise,  with  entire  mutuality  of  obligation. 
Bo  if  the  promisee  begins  to  do  the>  thing  in  a  way  which  binds  him  to 
complete  it,  there  is  also  a  mutuality  of  obligation.  And  if,  without 
any  promise  whatever,  the  promisee  does  the  thing  required,  then  the 
promisor  is  bound,  on  the  ground  that  the  thing  done  is  itself  a  suffl- 
olent  uud  complete  consideration,  and  the  original  promise  to  do  some- 
thing  if  the  other  party  will  do  something,  is  a  continuing  promise 
until  the  other  party  does  the  thing  required  of  him. 

4.  A  promise  lacking  mutuality  at  its  inception  becomes  binding  on 
the  promisor  after  performance  by  the  promisee,  and  other  proof  of 
assent  on  his  part  is  not  necessary.  It  is  sufUcient  if  the  required  act  is 
performed  by  him. 

5.  Where  one  party  gives  another  a  written  promise  or  offer  to  sell 
liis  bonds  at  a  given  price,  or  make  them  realize  the  promisee  such 
price  upon  the  latter  doing  certain  other  things,  proof  of  an  express 
aticeptiiuce  of  the  offer  is  not  necessary  to  bind  the  promisor.  Perform- 
once  or  part  performance  by  the  promisee,  in  such  a  way  as  to  compel 
him  to  complete  it,  is  sufficient. 

6.  Where  a  party  was  induced  to  do  certain  work,  and  accept  in  pay- 
ment $50,000  of  municipal  bonds,  upon  the  written  agreement  of  a  third 
person  to  sell  the  bonds  for  the  former  for  a  given  sum  on  certain  con- 
clkions,  and  if  they  should  sell  for  less,  to  make  up  the  deficit,  and  have 
all  that  might  be  realized  above  that  sum  for  his  services  in  selling,  it 
wai;  heltfi  that  the  party  so  promising  to  sell  for  the  amount  stated  could 
bo  held  liable  in  either  of  three  ways :  First,  by  the  other  party  engag- 
ing, within  a  reasonable  time,  to  perform  the  contract  on  his  part  as  to 
the  conditions ;  second,  by  beginning  such  performance  in  a  way  that 
would  bind  him  to  complete  it;  and  third,  by  actual  performance. 

7.  Same — parol  evidence  to  show  performance.  Where  a  party  prom- 
ined  another,  in  writing,  to  sell  for  the  latter  certain  municipal  bonds 
within  a  specified  time  after  they  were  placed  in  his  hands,  with  certain 
ovidences  of  their  validity,  for  a  certain  per  cent  of  their  face  value, 
and  make  up  the  deficit  in  case  of  a  sale  for  less,  and  to  have  any  excess 
above  that  price  for  his  services,  it  was  held,  that  parol  evidence  of  the 
pert ormance  of  the  conditions  by  the  promisee  was  competent. 

8.  Measure  of  damages — breach  of  contract  for  sale  of  eecurities  at 
a  stipulated  price.  The  market  value  of  property  is  resorted  to  for  the 
purpose  of  obtaining  the  compensation  to  be  paid  to  the  injured  party 
lor  a  breach  of  contract,  for  the  reason  it  is  presumably  the  true  value. 
If  there  is  no  market  value,  the  real  value  is  to  be  ascertained  from 
Buch  evidence  of  value  as  is  attainable.  The  real  value  of  municipal 
bonds  may  be  shown  by  proof  of  the  highest  attainable  selling  price. 
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9.  So  in  an  action  for  the  breaoli  of  a  contract,  in  whicli  the  defend- 
ant guaranteed  the  sale  of  bonds  at  a  certain  price,  Trhen  they  sold  for 
less  than  the  price  guaranteed,  the  court  Instructed  the  jury,  that  if 
they  found  for  the  plaintiff,  to  allow  him  the  difference  between  the 
highest  attainable  selling  price  and  the  amount  guaranteed  by  the  de- 
fendant, with  interest  at  six  per  cent  from  the  time  fixed  for  the  sale 
by  the  parties :    Heldy  that  there  was  no  error  in  the  charge. 

10.  BAMSf^ntereai—as  an  element  of  damages — on  neglect  to  make  sale 
of  securities  for  another.  Where  a  person  employed  to  sell  municipal 
bonds  guarantees  a  sale  at  a  certain  price  within  a  given  time  after  they 
<;ome  to  his  hands,  and  they  are  sold  for  a  less  price,  which  was  the 
highest  attainable  one  at  the  time  of  the  sale,  the  owner  of  the  bonds 
will  be  entitled  to  recover  of  the  guarantor  the  difference  between  the 
fieUing  price  and  that  guaranteed,  with  six  per  cent  interest  on  the  dif- 
ference from  the  time  the  sale  should  have  been  made. 

11.  GuABANTY — principal  and  agent — sale  of  securities — notice.  Where 
«n  agent  employed  to  make  sale  of  bonds  guarantees  a  sale  within  a 
given  time  at  a  certain  price,  and  fails  to  perform  on  request,  the  prin- 
cipal may  sell  the  bonds  at  the  best  price  he  can  get,  without  notice  to 
the  agent,  and  hold  him  for  the  difference  in  the  price,  with  interest. 

12.  liiMTTATiONS — whethe)r  a  contract  is  verbal  or  written  If  an  agree- 
ment, as  set  forth  in  wTJting,  is  so  indefinite  as  to  require  resort  to  parol 
testimony  to  make  it  complete,  it  will  be  treated  as  an  oral  contract,  in 
applying  the  Statute  of  Limitations. 

13.  Where  one  party  alone  signs  a  written  agreement  to  do  a  certain 
thing  when  the  promisee  shall  do  some  other  act  or  thing,  if  the  latter 
relies  alone  upon  his  engagement  to  perform  on  his  part,  the  contract 
will  be  treated  as  oral,  and  the  cause  of  action  will  be  barred  in  five 
years ;  but  where  he  relies  upon  actual  performance,  the  cause  of  action 
will  be  barred  only  within  ten  years. 

14.  It  does  not  follow  because  proof  of  performance  is  necessary  to 
hold  the  promisor  liable  upon  his  imilateral  written  contract,  that  such 
contract  is  partly  in  parol. 

15.  Instruction— 7?iM«t  be  based  on  evidence.  An  instruction  based  on 
a  hypothesis,  wholly  unsupported  by  the  evidence,  is  properly  refused. 

16.  New  triaIj — newly  discovered  evidence.  To  obtain  a  new  trial  on 
the  ground  of  newly  discovered  evidence  the  party  must  show  due  dili- 
gence to  discover  and  produce  the  new  evidence,  and  it  must  be  de- 
cisive in  its  character,  and  not  merely  cumulative. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  La  Salle 
county ;  the  Hon.  Charles  Blanchard,  Judge,  presiding. 
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Messrs.  Bull  &  Strawn,  for  the  appellant : 

The  contract  was  not  complete  until  acceptance,  and  oral 
evidence  ot  that  fact  being  necessary,  the  contract  is  to  be  re- 
garded as  resting  in  parol.  Edwards  v.  Goldsmith,  16  Pa.  St. 
43  ;  Goldsmiih  v.  Dobson,  5  Whart.  398 ;  Hurlbert  v.  Atherton, 
59  Iowa,  91 ;  BjBhop  on  Contracts,  sees.  164,  321,  326 ;  Wright 
Y.  Weeks,  25  N.  Y.  153 ;  Smith  v.  O'DonneU,  8  Lee,  468 ;  Vicary 
V.  Moan,  2  Watts,  456 ;  2  Parsons  on  Contracts,  492,  note  b. 

If  the  bonds  bad  no  market  value,  and  it  was  necessary  to 
sell  them  to  show  the  measure  of  damages,  notice  of  the  sale 
should  ]mve  been  given  to  appellant.  Bagley  v.  Findlay,  82  111* 
624 ;  Thorne  w  McVeagh,  75  id.  '81 ;  Mulloy  v.  Lord,  29  Barb. 
454;  Pickering  v.  BardweU,  21  Wis.  562;  Kadish  v.  Young, 
lOS  m.  170 ;  Tompkins  v.  Hass,  2  Pa.  St.  74 ;  Crooks  v.  Moore, 
1  Sandf.  597 ;  Dunlap  v.  Mc Andrew,  44  N.  T.  72. 

A  contract  pai-tly  in  writing  and  partly  oral,  is,  in  legal  ef- 
fect, an  oral  contract.  Bishop  on  Contracts,  sec.  164;  RaHr- 
tvay  Co,  V.  Maddox,  18  Kan.  546  ;  Dwight  v.  Pomeroy,  17  Mass. 
S03  ;  Lanff  v.  Henry,  54  N.  H.  57 ;  Dana  v.  Hancock,  30  Vt. 
619 ;  Briggs  v.  Railway  Co.  31  id.  211. 

Interest  is  not  recoverable  on  unliquidated  damages.  BtLck- 
master  v,  Grundy,  3  Gilm.  626 ;  1  Johns.  315 ;  Newell  v.  Gris- 
woldf  6  id.  44 ;  HoUiday  v.  Marshall,  7  id.  213. 

Mr.  E.  N.  EniEHART,  and  Messrs.  Duncan  &  O'Connor,  for 
the  appellee : 

Performance  by  the  plaintiff  is  a  good  consideration,  and 
removes  the  olgection  of  want  of  mutuality.  Railroad  Co.  v. 
Graff,  27  Iowa,  99 ;  Willetts  v.  Insurance  Co,  45  N.  T.  47 ;  Train 
V.  Gold,  5  Pick.  384 ;  Miller  v.  McKenzie,  95  N.  T.  578 ;  Angell 
on  Liaiitations,  sec.  113;  Bishop  on  Contracts,  sees.  87,329; 
Ullmann  v.  Kent,  60  111.  271. 
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Mr.  JusTiCB  Wilkin  delivered  the  opinion  of  the  Court : 

This  case  originated  in  the  circuit  court  of  La  Salle  county. 
The  declaration  is  in  assumpsit,  to  which  appellant,  who  was 
defendant  below,  filed  the  general  issue,  and  two  special  pleas 
interposing  the  five  years*  Statute  of  Limitations.  The  first 
of  these  pleas  avers  that  the  contract  sued  on  is  not  in  writing, 
and  the  second,  that  it  is  partly  in  writing  and  partly  by  parol, 
to  both  of  which  appellee  replied  that  the  contract  was  in  writ- 
ing. Appellee  recovered  a  judgment  in  the  circuit  court,  for 
$14,000,  which  has  been  affirmed  by  the  Appellate  Court,  and 
the  record  is  brought  before  us  by  this  further  appeal. 

The  writing  relied  upon  by  appellee  under  the  pleas  of  the 
Statute  of  Limitations,  is  as  follows : 

'*  August  17,  1875. 

"This  agreement  witnesseth,  that  Ealph  Plumb  agrees  to 
sell  the  fifty  town  bonds  voted  by  the  town  of  Douglass,  in 
Effingham  county,  Illinois,  to  aid  In  the  construction  of  the 
Bloomington  and  Ohio  Eiver  railroad^  for  Samuel  Campbell, 
unless  prevented  by  some  means  which  he  can  not  control, 
within  twenty  days  after  said  Campbell  shall  place  said  bonds 
under  the  control  of  said  Plumb,  properly  issued  and  dated, 
and  deliver  to  said  Plumb  the  certificate  of  the  supervisor  of 
said  town  that  the  conditions  upon  which  said  bonds  were 
voted  have  been  complied  with,  so  as  to  entitle  said  bonds  to 
registry  under  the  law,  and  out  of  the  proceeds  of  said  sale  to 
pay  said  Campbell  $45,000,  and  if  said  bonds  shall  sell  for 
less  than  $45,000,  said  Plumb  will  pay  said  Campbell  the 
deficit,  and  if  they  shall  sell  for  more  than  $45,000,  said  Plumb 
may  retain  the  excess  for  his  fees  for  selling. 

Ealph  Plumb." 

This  he  maintains  is  a  written  contract,  on  which  he  might 
bring  his  action  at  any  time  within  ten  years,  under  section  16, 
chapter  83,  of  the  Revised  Statutes,  whereas  appellant  con- 
tends that  it  could  only  become  an  agreement  when  aided  by 
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parol  evidence,  and  is  therefore  an  oral  contract,  governed  by 
the  provisions  of  section  15  of  the  same  chapter,  barring  the 
aeiion  in  five  years. 

If  it  be  true  that  the  agreement,  as  set  forth  in  writing,  is  so 
in^lefinite  as  to  necessitate  resort  to  parol  testimony  to  make 
it  complete,  the  law  is,  that  in  applying  the  Statute  of  Limit- 
ations it  must  be  treated  as  an  oral  contract.  Both  reason 
and  authority  support  this  view. 

Tlie  contention  of  appellant  is,  that  for  want  of  an  agree- 
ment on  the  part  of  appellee  to  do  anything  on  his  part,  as 
shown  by  the  writing,  there  is  want  of  that  mutuality  which 
is  necessary  to  every  complete  contract,  A  promise  for  a 
promise  is  not  a  good  consideration,  unless  there  is  mutuality, 
fco  that  each  party  may  hold  the  other  to  the  performance  of 
his  engagements.  It  does  not  follow,  however,  that  a  contract 
in  wntiug,  to  be  complete,  must  show  such  mutuality  on  its 
face.  There  is  a  seeming  want  of  mutuality  in  many  cases 
of  contract  which  may  be  enforced  by  the  parties  on  the  same 
proof  as  would  have  been  necessary  had  that  mutuality  fully 
appeared, — *'as,  where  one  promises  to  see  another  paid  if  he 
w  ill  sell  goods  to  a  third  person,  or  promises  to  give  a  certain 
Bum  if  another  will  deliver  up  certain  documents  or  securities, 
or  if  he  will  forbear  a  demand,  or  suspend  legal  proceedings, 
or  the  like/'  (1  Parsons  on  Contracts,  sec.  450.)  In  com- 
raeniing  on  this  class  of  cases,  the  author  says :  "Here,  it  is 
sfiid  that  the  party  making  the  promise  is  bound,  while  the 
other  is  at  liberty  .to  do  anything  or  nothing.  But  this  is  a 
mistake.  The  party  making  the  promise  is  bound  to  nothing 
until  the  promisee,  within  a  reasonable  time,  engages  to  do, 
or  else  does  or  begins  to  do,  the  thing  which  is  the  condition  of 
the  first  promise.  Until  such  engagement  or  such  doing,  the 
promisor  may  withdraw  his  promise,  because  there  is  no  mu- 
tuality, and  therefore  no  consideration  for  it.  But  after  an 
engagement  on  the  part  of  the  promisee,  which  is  sufl&cient 
to  bind  him,  then  the  promisor  is  bound  also,  because  there  is 
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now  a  promise  for  a  promise,  with  entire  mutuality  of  obliga- 
tion. So  if  the  promisee  begins  to  do  the  thing  in  a  way  tvhich 
binds  him  to  complete  it,  here  is  also  a  mutuality  of  obligation, 
BiU  if,  without  any  promise  whatever,  the  promisee  does  the  thing 
required,  then  the  promisor  is  bound  on  another  ground.  The 
thing  done  is  itself  a  sufficient  and  a  complete  consideration,  and 
the  original  promise  to  do  something  if  the  other  party  would  do 
something,  is  a  continuing  promise  until  that  other  party  does  the 
thing  required  of  him,'' 

A  promise  lacking  mutuality  at  its  inception  becomes  bind- 
ing upon  the  promisor  after  performance  by  the  promisee. 
WilUtts  V,  Sun  Mutual  Ins,  Co.  45  N.  Y.  45, — citing  Train  v. 
Gold,  5  Pick.  380 ;  Hilton  v.  Southwick,  17  Me.  303 ;  UAmo- 
reaux  v.  Golreed,  7  N.  Y.  349,  (6  Am.  Rep.  31;)  Des  Moines 
Valley  Ra'droad  Co,  v.  Graff,  27  Iowa,  99,  (1  Am.  Rep.  256 ;) 
Boston  and  Maine  Railroad  Co.  v.  Bartlett  et  al,  3  Gush.  224; 
LangdeU's  Select  Cases  on  Contracts,  94. 

These  contracts  are  sometimes  called  unilateral  contracts. 
Proof  of  assent  is  not  necessary  on  the  part  of  the  promisee. 
It  is  sufficient  if  the  required  act  be  performed  by  him.  Hare 
on  Contracts,  304. 

On  these  authorities,  it  is  clear  that  appellant  could  be 
.  bound,  under  this  writing,  in  either  of  three  ways :  First,  by 
appellee  engaging,  within  a  reasonable  time,  to  perform  the 
contract  oh  his  part ;  second,  by  beginning  such  performance 
in  a  way  which  would  bind  him  to  complete  it ;  and  third,  by 
actual  performance*  If  appellee  was  relying  upon  the  first, 
and  was  attempting  to  show  his  engagement  by  parol,  he  would 
be  within  the  rule  insisted  upon  by  appellant,  and  decided  in 
HurUmt  v.  Atherton,  59  Iowa,  91.  Such  is  not  the  case  made 
by  his  declaration.  He  seeks,  by  the  allegations  of  his  decla- 
ration, to  charge  appellant,  not  because  of  any  promise  on  his 
part,  but  because  he,  in  fact,  performed, — actually  did  the 
things  to  be  done  by  him.  Under  the  allegations  of  the  decla- 
ration, and  the  pleas,  the  terms  of  the  contract  between  the 
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parties  are  as  definite  as  though  the  promise  of  appellee  had 
been  written  at  length  and  the  paper  signed  by  both.  No  parol 
proof  was  necessary,  or  even  admissible,  to  add  to  or  take 
from  tlie  writing.  It  can  not  be  maintained,  that  because 
proof  of  performance  is  necessary  to  hold  appellant  liable  on 
hiB  promise,  therefore  the  contract  rests  partly  in  parol.  The 
necessity  for  such  proof  is  no  greater  than  if  the  mutuality  of 
the  contract  fully  appeared  upon  the  face  of  the  writing.  We 
perceive  no  reason  for  distinguishing  this  from  an  ordinary 
contract  in  writing,  in  applying  the  Statute  of  Limitations, 
and  therefore  hold  that  the  action  was  not  barred. 

It  is  also  contended  by  counsel  for  appellant,  that  certain 
parts  of  the  testimony  of  appellee,  and  Anthony  Thornton,  who 
was  a  witness  introduced  on  his  behalf,  were  incompetent,  and 
improperly  admitted,  over  objection  by  appellant;  and  it  is 
argued,  that  if  such  proof  was  necessary  to  establish  the  con- 
tract, then  it  must  follow  that  it  is  but  an  oral  contract,  proven 
paiily  ]>y  the  writing  and  partly  by  this  parol  testimony,  but 
if  not  necessary  for  that  purpose,  then  it  was  incompetent. 
The  manifest  object  of  the  testimony  objected  to  was  to  prove 
performance  on  the  part  of  appellee.  For  that  purpose  it  was 
clearly  competent.  We  think  it  all  tended  to  prove  that  fact. 
The  objections  to  it  were  general,  going  only  to  the  materiality 
of  the  evidence  under  the  issues.  We  find  no  substantial  error 
in  the  nilings  of  the  trial  court  in  admitting  evidence. 

The  court  refused  instructions  numbered  4,  6,  10,  12,  13 
and  14,  asked  by  appellant,  and  this  is  assigned  for  error. 
The  fourth  is  objectionable,  in  that  it  requires  the  appellee,  in 
addition  to  the  introduction  of  the  paper  sued  on,  to  "show, 
by  a  preponderance  of  evidence,  that  he  accepted  the  propo- 
sition according  to  the  terms  therein  stated,  and  that  he  in 
some  way  notified  the  defendant  that  he  accepted  the  propo- 
sition made  in  such  paper."  The  sixth,  in  that  it  informs  the 
Jury  that  the  plaintiff  "must  show,  by  the  evidence,  that  he 
also  agreed  to  place  said  bonds  under  the  control  of  the  de- 
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fendant,  and  that  the  defendant  might  retain  for  his  fees,  in 
selling  said  bonds,  whatever  they  might  sell  for  over  the  sum 
of  $45,000."  As  we  have  seen,  proof  of  an  express  acceptance 
of  such  an  offer  is  not  necessary  to  bind  the  party  making  it, 
but  performance  or  part  performance,  in  such  a  way  as  to 
compel  the  promisee  to  complete  it,  is  sufficient.  The  tenth 
was  properly  refused,  because  substantially  given  in  others. 
The  twelfth  is  subject  to  the  same  objection  as  the  fourth  and 
sixth.  Besides,  no  attempt  was  made  to  prove  an  acceptance 
of  the  offer,  oral  or  written,  and  therefore  there  is  no  evidence 
in  the  record  on  which  to  base  it.  The  thirteenth  improperly 
declares  that  the  contract  in  question  is  not,  in  law,  a  contract 
in  writing,  and  that  the  five  years'  limitation  must  be  applied. 
By  an  omission  the  fourteenth  is  rendered  meaningless.  It 
reads  as  follows : 

"14.  That  even  if  the  jury  find  that  the  bonds  mentioned 
in  the  paper  dated  August  17, 1875,  were  delivered  to  the  de- 
fendant, or  placed  in  his  control,  for  the  purpose  of  sale,  then 
the  plaintiff  would  be  entitled  to  recover  what  the  evidence 
shows  was  the  difference  between  the  market  value,  or  what 
the  bonds  might  have  been  sold  for  on  the  expiration  of  the 
twenty  days  after  they  were  left  with  the  defendant,  and  the 
burden  of  proof  to  show  what  said  bonds  were  worth  or  might 
have  sold  for  at  that  time,  rests  upon  the  plaintiff." 

The  intention  evidently  was  to  fix  the  plaintiff's  right  to  re- 
covery in  amount  to  the  difference  between  the  market  value 
of  the  bonds  at  the  expiration  of  twenty  days,  and  the  contract 
price.  The  Appellate  Court  having  found  that  the  bonds  in 
question  had  no  market  value,  the  instruction  must  have  been 
refused  if  it  had  been  written  as  intended. 

The  question  still  remains,  however,  did  the  trial  court,  by 
its  instructions  to  the  jury,  apply  to  the  facts  a  correct  rule 
for  the  measure  of  damages  ?  By  plaintiff's  first  instruction 
the  jury  are  directed,  in  substance,  if  they  find  for  the  plain- 
tiff, to  allow  him  the  difference  between  the  highest  attainable 
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selling  price  and  the  amount  guaranteed  by  the  defendant,  to- 
gether Avith  interest  at  six  per  cent  from  the  lapse  of  twenty 
days  from  the  delivery  of  the  bonds.  In  every  such  case,  the 
true  purpose  of  the  law  is  to  give  compensation  to  the  party 
injured  by  the  breach  of  contract.  The  market  value  is  re- 
BOi'ted  to  in  ascertaining  such  compensation,  because  presum- 
ably the  market  value  represents  the  true  value,  and  because, 
in  ordinary  cases  of  sale  and  purchase,  the  parties  can  go  into 
the  market  and  make  themselves  whole  if  given  the  market 
price.  But  if  there  is  no  market  value,  the  real  value  is  to 
be  ascertained  from  such  evidence  of  value  as  is  attainable. 
Sedgwick  on  the  Measure  of  Damages,  314 ;  Muiry  v.  Stanton, 
99  Mass.  845  ;  Kountz  v.  KirJqmtrick,  72  Pa.  St.  376,  (13  Am. 
Kep.  601.)  The  real  value  of  the  bonds  may  be  shown  by 
proof  of  the  highest  attainable  selling  price.  The  difference 
between  that  value  and  what  appellee  would  have  received 
bad  appellant  performed  his  contract,  with  legal  interest  from 
the  time  the  money  should  have  been  paid,  compensates  ap- 
pellee, and  is  the  measure  of  his  damages.  As  to  api)ellee's 
rigb!:  tn  recover  interest,  his  case  is  not  distinguishable,  on 
principle,  from  that  of  Driggers  v.  BeU,  94  111.  223,  "otherwise 
appellee  would  not  be  indemnified."  Thomas  v.  Wells,  140 
Miiss,  517. 

Ifi  is  earnestly  contended  on  behalf  of  appellant,  by  his 
counsel,  that  the  sale  of  the  bonds  by  appellee  is  to  be  treated 
as  a  re-sale,  and  that  appellant  can  not  be  held  bound  thereby 
because  he  was  not  notified  thereof.  It  was  not  in  fact  a  re- 
sale. The  bonds  had  never  been  sold.  The  contract  between 
the  parlies  was  not  one  of  purchase  and  sale,  but  rather  an 
employment  by  appellee  of  appellant  to  make  a  sale,  in  which 
appellant  guaranteed  a  sale  within  a  certain  time  for  a  cer- 
tain price,  so  that  even  if  notice  should  be  held  necessary  in 
cases  of  re-sale,  that  doctrine  would  not  apply  here.  We  think, 
however,  that  the  Appellate  Court  decided  correctly  in  holding 
that  QU  appellant's  theory  of  the  case,  under  the  facts,  no  no- 
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tice  of  appellee's  intention  to  sell  was  required.  [Ullmann  v, 
Kent,  60  111.  271.)  The  proof  tends  to  show,  and  we  must 
presume  that  the  fact  is  established,  that  after  the  expiration 
of  twenty  days  from  the  delivery  of  the  bonds  to  appellant,  he 
was  requested  by  appellee  to  comply  with  the  terms  of  the 
contract,  and  that  he  declined  to  do  so.  No  farther  notice  to 
him  was  necessary.  Appellee  might  then  legally  sell,  and  hold 
appellant  liable  for  the  loss  sustained.  Benjamin  on  Sales, 
sec.  788,  note  e,  and  authorities  cited. 

One  of  the  grounds  relied  upon  by  appellant,  in  his  motion 
for  a  new  trial,  was  that  of  newly  discovered  evidence.  This 
ground  could  only  bo  availed  of  by  showing  due  diligence  on 
his  part  to  discover  and  procure  the  evidence  on  the  trial,  and 
that  the  newly  discovered  testimony  was  conclusive  in  its  na- 
ture, and  not  merely  cumulative.  Neither  of  these  facts  is 
shown  by  the  affidavits  filed  in  support  of  the  motion.  The 
only  controverted  fact  on  the  trial  was  whether  or  not  the  bonds 
were  placed  under  the  control  of  appellant  by  appellee.  To 
prove  that  they  were,  appellee  introduced  his  own  testimony 
and  that  of  Judge  Thornton,  and  perhaps  otlicr  evidence.  To 
the  contrary  is  the  evidence  of  appellant,  CIku-Il's  radgvly, 
John  T.  Smith  and  William  Eidgely.  The  affidavit  of  these 
last  three  is  filed  in  support  of  the  motion,  as  showing  what 
the  newly  discovered  evidence  is.  The  most  that  can  be  claimed 
from  this  showing  is,  that  these  witnesses,  having  refreshed 
their  memories  by  examining  certain  books  kept  in  their  bank- 
ing house,  would,  upon  another  trial,  more  directly  and  posi- 
tively corroborate  appellant,  and  would  swear  that  the  bonds 
were  not  left  in  their  bank  subject  to  the  control  of  appellant. 
Their  testimony  very  strongly  tended  to  prove  that  fact  before, 
but  against  it  was  that  offered  on  behalf  of  appellee.  The 
newly  discovered  testimony  is  but  a  newly  discovered  means 
of  refreshing  the  recollection  of  these  witnesses,  not  in  any 
sense  conclusive. 
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We  find  no  substantial  error  in  this  record,  and  are  of 
opinion  that  the  judgment  of  the  circuit  and  Appellate  courts 
should  be  affirmed.  Judgment  affirmed. 

Mr.  Justice  Baker,  having  heard  the  case  in  the  Appellate 
Court,  took  no  part  in  the  decision  here. 


George  Bolzeb 

The  People  op  the  State  op  Illinois. 
Filed  at  Ottawa  June  15, 1889. 

1.  Cbiminaii  law — murder — what  constitutes.  If  there  be  an  old 
fpyirrel  between  A  and  B,  and  they  are  reconciled,  and  then,  upon  a 
new  and  sudden  falling  out,  A  kills  B,  this  is  not  murder;  but  if  it  is 
in  Mo  to  appear  that  the  reconciliation  was  but  pretended  or  coimter- 
feit,  and  that  the  hurt  done  was  upon  the  force  of  the  old  malice,  it  is 
njurder.  The  act  shaU  be  attributed  to  passion  produced  by  provoca- 
Uotiy  and  not  to  the  old  grudge,  if  it  appears  the  old  grudge  had  ceased. 

2.  Same — provoking  an  ckssault — with  intent  to  kill  the  assailant. 
Wlietlier  a  person  accused  of  having  committed  murder  formed  a  de- 
liberate purpose  to  kill  the  deceased,  and  went  to  the  house  of  the  latter 
ond  insulted  his  wife  with  the  design  of  Inciting  the  deceased  to  an 
atiiit'k,  so  as  to  have  a  pretext  for  kiUing  him  in  the  conflict,  is  a  ques- 
tif>7i  ^*  J  thin  the  exclusive  province  of  the  jury  to  determine  from  the 
evidence. 

3.  Bamb — self-defense.  On  the  trial  of  one  upon  the  charge  of  mur- 
dpTj  in  a  case  where  the  deceased  sought  the  accused  at  his  own  house, 
entered  the  same  in  a  violent  manner  and  attacked  him,  the  wife  of  the 
deceased  accompanying  him  and  joining  in  the  attack,  they  both  using 
tlpadly  instruments  in  their  assault,  it  is  the  province  of  the  jury  to 
determine  whether  the  occurrences  which  took  place  in  the  prisoner's 
liouj^e  were  such  as  to  justify  the  plea  of  self-defense,  when  considered 
bj  themselves,  without  reference  to  anything  which  had  happened 
prior  to  the  beginning  of  the  fight. 

4.  Same— threats.  Where  provocation  intervenes  a  threat  of  a  pris- 
oner and  the  killing  by  him,  it  is  not  a  conclusive  presumption  of  law 
that  the  killing  was  in  pursuance  of  the  threat,  and  not  upon  the  pas- 
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sion  produced  by  the  subsequent  provocation.  It  is  for  the  jury  to  say 
iR^hether  the  act  of  killing,  in  such  a  case,  was  the  result  of  present 
proYocation,  or  of  deliberate  intent  to  kill,  previously  formed. 

5.  Whether  a  homicide  was  committed  in  pursuance  of  threats  pre- 
viously made,  or  in  self-defense  against  an  attack  made  upon  him  in 
his  own  house,  is  a  question  for  the  jury;  and  it  is  proper  for  them  to 
take  into  consideration  all  the  circumBtances  under  which  the  threats 
were  made,  with  a  view  of  determining  whether  or  not  they  were  the 
expressions  of  a  deliberate  purpose  or  design  to  kill,  or  whether  they 
were  but  the  ebullitions  of  a  sudden  passion,  followed  by  reconciliation. 

6.  Upon  the  trial  of  a  charge  of  murder,  the  prosecution  proved  that 
«  month  or  two  before  the  killing,  which  took  place  on  an  attack  of  the 
deceased  upon  the  defendant,  the  latter,  while  somewhat  intoxicated, 
said,  *he  would  not  leave  the  place  or  town  before  he  killed"  the  de- 
ceased :  Held,  that  in  determining  the  degree  of  malice  implied  in  the 
threat,  it  was  proper  for  the  jury  to  take  into  consideration  the  facts 
that  the  defendant  was  more  or  less  intoxicated  at  the  time ;  that  he 
and  the  deceased  were  in  the  habit  of  quarreling  one  day  and  becom- 
ing friends  the  next  day;  and  that  before  the  killing  they  had  become 
reconciled,  and  were  on  friendly  terms  on  the  day  of  the  killing. 

7.  In  the  same  case,  the  prosecution  proved,  by  another  witness, 
that  on  the  day  of  the  killing  the  prisoner  showed  the  witness  a  revolver, 
and  said  he  was  going  to  shoot  the  deceased  that  night,  because  he 
owed  him  two  dollars  and  had  refused  to  let  his  wife  have  fifty  cents. 
The  prisoner  testified  that  he  told  the  witness  that  deceased  wanted  to 
fight  one  B.,  and  said,  "Well,  he  (deceased)  insulted  me  several  times 
the  same  way,  and  if  he  comes  to  me  again  that  way  I  am  going  to 
smash  him;**  that  witness  said,  "Let  him  go,— you  know  how  he  is,"  and 
that  he  (the  prisoner)  said,  "I  am  not  going  to  do  anything  unless  he 
attacks  me  again,  as  he  has  done  several  times  heretofore:"  Held,  that 
in  determining  the  degree  of  malice  implied  from  this  threat,  the  jury 
were  authorized  to  consider  the  explanation  made  by  the  prisoner,  and 
to  give  to  his  explanation  such  weight  as  they  might  think  it  entitled 
to,  and  also  the  fact  that  such  threat  made  but  a  sUght  impression  on 
the  witness. 

8.  A  threat  to  defend  one's  self  in  the  event  of  being  attacked,  does 
not  imply  the  same  malice  and  evil  intent  as  a  threat  to  kill,  unaccom- 
panied by  any  qualifying  words. 

9.  In  the  same  case,  defendant's  counsel  asked  the  court  to  instruct 
the  jury  that  they  had  the  right  to  take  into  consideration  all  the  cir- 
cumstances under  which  the  threats  were  made,  in  determining  the 
weight  to  be  given  to  them,  and  in  deciding  the  question  whether  or 
not  they  were  the  expression  of  a  predetermined  and  well-defined  in- 
tention on  the  part  of  the  accused  to  kill  the  deceased :  Held,  that  the 
refusal  of  the  instruction  was  error. 

8—129  Hii.. 
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10.  The  defendant's  counsel  offered  to  proye  that  the  prisoner  had 
been  previously  attacked  by  the  deceased  with  a  hatchet,  and  had  had. 
the  deceased  bound  over  to  keep  the  peace,  which  the  court  refused  to 
admit :  Held,  that  this  proof  should  have  been  admitted,  not  for  the 
purpose  of  excusing  the  subsequent  conduct  of  the  prisoner,  but  a» 
tending  to  explain  the  threats,  and  as  tending  to  confirm  the  prisoner's 
own  account  of  the  nature  and  character  of  those  threats. 

Writ  of  Error  to  the  Circuit  Court  of  La  Sa»lle  county ;  the^ 
Hon.  Charles  Blanchard,  Judge,  presiding. 

Mr.  Jambs  H.  Eckels,  and  Mr.  Eector  C.  Hitt,  for  the  plain- 
tiflf  in  error  : 

The  threats  were  improperly  admitted,  for  the  reason  they 
do  not  constitute  any  part  of  the  res  gesta.  What  occurred 
at  Bolzer's  house  at  the  time  of  the  shooting  makes  up  the 
cas6  for  or  against  the  defendant.  If  then  and  there  a  legal 
provocation  was  given,  the  conduct  of  the  defendant  should 
be  ascribed  to  that,  and  not  to  any  previous  quarrel  or  threats. 
State  V.  Johnson,  2  Jones'  L.  247 ;  Copeland  v.  State,  7  Humph. 
429 ;  State  v.  BaJcer,  1  Jones'  L.  267 ;  State  v.  HUl,  4  D.  &  B» 
491 ;  Herrigan  &  Thompson  on  Self-defense,  78,  203. 

The  court  erred  in  refusing  defendant  permission  to  prove 
what  was  the  reputation  of  the  deceased  for  quarreling,  fighting 
and  viciousness  in  the  community  where  he  resided.  WUliajns 
V.  People,  54  HI.  423 ;  Monroe  v.  State,  5  Ga.  75 ;  State  v.  Bry- 
ant,  55  Mo.  75 ;  State  v.  Keene,  50  id.  367 ;  Flannagan  v.  State, 
46  Ala.  703 ;  Commonwealth  v.  Flannagan,  8  Phil.  430 ;  People 
V.  Edwards,  41  Cal.  640 ;  Field  v.  State,  47  Ala.  603  ;  Hudson 
V.  State,  3  Texas  L.  J.  21 ;  People  v.  Anderson,  39  Cal.  703 ; 
Wise  V.  State,  2  Kan.  419 ;  StaU  v.  Aban,  39  Wis.  185 ;  Hurd 
V.  People,  25  Mich.  418;  McKenna  v.  People,  18  Hun,  580; 
Harrison  v.  Comnumwealth,  79  Va.  374 ;  Herrigan  &  Thompson 
on  Self-defense,  695 ;  2  Bishop  on  Crim.  Proc.  sees.  609-625. 

It  was  no  less  error  to  refuse  the  defendant  permission  ta 
introduce  evidence  of  a  prior  assault  of  deceased,  and  the  pro- 
ceedings binding  him  to  keep  the  peace. 
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Mr.  Georob  Hxjnt,  Attorney  General,  for  the  People  : 

We  know  of  no  rule  of  law  that  renders  incompetent  the 
declarations  of  a  party  to  the  suit  concerning  the  matter  in 
suit,  voluntarily  made  at  any  time.  Evidence  of  previous 
threats,  even  when  far  less  direct  than  in  this  case,  has  been 
admissible  as  tending  to  show  the  guilt  of  defendant.  School- 
eraft  v.  People,  117  Dl.  271. 

To  justify  a  killing  in  self-defense,  it  is  not  sufficient  to 
show  that  the  deceased  was  the  assailant,  but  it  must  also 
appear  that  the  danger  was  so  urgent  and  pressing,  that  in 
order  to  save  his  own  life,  or  to  prevent  his  receiving  great 
bodily  harm,  the  killing  was  absolutely  necessary.  Criminal 
Code,  sec.  149 ;  Kinney  v.  People,  108  lU.  519. 

A  person  can  not  avail  himself  of  the  right  of  self-defense, 
if  the  necessity  for  its  exercise  is  brought  on  by  his  deliberate 
and  lawless  acts  for  the  purpose  of  taking  life.  1  Wharton 
on  Crim.  Law,  476,  486;  1  Eussell  on  Crimes,  718,  719; 
Hughes  v.  People,  116  HI.  330;  Adams  v.  People,  47  id.  378; 
State  v.  Neely,  20  Iowa,  116. 

No  reputation  of  previous  conduct  of  deceased  could  justify 
the  defendant  in  following  up  and  shooting  the  deceased  after 
he  had  retreated  from  the  fight.  2  Bishop  on  Crim.  Proc. 
612,  619. 

Mr-  Justice  Magruder  delivered  the  opinion  of  the  Court : 

This  was  an  indictment  in  the  Circuit  Court  of  La  Salle 
County  against  George  Bolzer  for  the  murder  of  Nicholas  Hau 
on  July  15, 1888.  The  jury  found  the  prisoner  guilty  of  mur- 
der as  charged,  and  fixed  his  punishment  at  imprisonment  in 
the  penitentiary  for  life.  Motion  for  new  trial  was  overruled, 
and  judgment  rendered  on  the  verdict. 

Bolzer  and  Hau  were  laboring  men,  the  former  a  farm  hand 
and  the  latter  a  bottle  blower.  They  lived  in  Streator,  and 
were  near  neighbors,  there  being  one  house  between  the  houses 
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which  they  occupied.     They  were  own  cousins,  and  came  to- 
gether to  America  in  the  same  ship. 

Between  one  and  two  o'clock  on  the  afternoon  of  July  15, 
1888,  Bolzer  called  for  Hau  at  the  latter's  house,  and  the  two 
went  together  to  the  saloon  of  one  Schaub  in  Streator,  where 
they  remained  together  a  few  moments  and  separated.  About 
four  o'clock  Bolzer  returned  to  his  home,  and,  finding  that  his 
wife  was  visiting  Mrs.  Hau,  went  after  her.  He  used  harsh 
language  towards  his  wife,  and,  upon  being  reproved  for  doing 
so  by  Mrs.  Hau,  he  abused  the  latter  also.  He  had  been  drink- 
ing during  the  day.  Through  the  efforts  of  one  Kreitzer,  who 
occupied  a  part  of  the  house  in  which  Hau  lived,  Bolzer  was 
made  to  return  to  his  own  house.  In  a  few  moments  Hau 
returned,  and  entered  Bolzer's  house  and  played  with  his  child. 
He  then  left  Bolzer's  house  to  go  to  his  own  house.  After  he 
left,  he  was  told  that  Bolzer  had  abused  his  wife.  This  made 
him  angry,  and  he  came  back  and  again  went  into  Bolzer's 
house. 

Kreitzer  says,  that  the  deceased,  upon  entering  the  defend- 
ant's home,  seized  the  defendant  by  the  hair  and  struck  him 
in  the  face ;  that  the  two  fought  together  in  the  comer  of  the 
room ;  that  Mrs.  Hau  came  in  with  a  piece  of  iron  in  her  hand 
and  struck  the  defendant  over  the  head  with  it  twice,  and  went  - 
out  and  got  a  brick,  and  struck  him  over  the  head  with  the 
brick ;  that  he  (Kreitzer)  took  hold  of  the  brick  and  threw  it 
out  and  pushed  the  defendant  back ;  that  the  defendant  ran 
away  from  the  deceased  into  the  back  room  or  kitchen  and 
shut  the  door;  that  the  deceased  found  a  hammer  near  the 
wall,  and  opened  the  door  of  the  back  room  and  struck  Bolzer 
with  the  hammer  twice  in  his  right  side ;  that  Bolzer  was  about 
two  feet  from  the  door  when  he  was  struck ;  that  the  door  was 
open  about  two  feet ;  that  Bolzer  stretched  out  his  right  arm 
and  shot ;  that  Hau  died  in  about  forty  minutes  afterwards. 
On  the  first  trial  of  the  case,  Kreitzer  testified  that  Hau  was 
striking  Bolzer,  when  Bolzer  shot  him ;  on  the  second  trial  he 

DigitizQd  by  CjOOQ IC 


BoLZEB  V.  The  People. 


117 


Opinion  of  the  Ck)urt. 


testified,  that  it  was  not  more  than  a  second  and  a  half  after 
Hau  struck  the  defendant  with  the  hammer  before  he  was  shot, 
and  that  he  had  the  hammer  in  his  hand  when  the  shot  was 
fired. 

Mrs.  Han  testifies,  that  she  went  into  Bolzer*s  house  and 
raised  her  hand  to  strike  him  in  the  head  with  a  brick,  while 
he  and  her  husband  were  fighting,  but  that  he  kicked  her  on 
the  forehead,  and  made  the  brick  drop  from  her  hand ;  that 
she  then  picked  up  a  wedge  or  railroad  spike  and  struck  him 
over  the  head  with  it;  that  she  "made  to  strike  him  again," 
but  Kreitzer  told  her  to  let  him  alone ;  that  Kreitzer  parted 
the  two  men ;  that  Bolzer  went  into  the  kitchen  and  shut  the 
door ;  that  her  husband  picked  up  a  hammer  from  the  floor, 
and  opened  the  door  and  struck  Bolzer  twice  with  it,  once  in 
the  breast  and  once  in  the  side ;  that  her  husband  was  told  by 
Kreitzer  to  fight  no  more,  and  threw  down  the  hammer  and 
said  he  was  going  out ;  that  she  went  out  ahead,  and  heard 
the  report  of  the  pistol  after  she  had  gone  as  far  as  the  next 
house.  She  says,  upon  cross-examination,  that  Bolzer  kicked 
backwards  before  she  struck  him ;  that  he  hit  her  over  the  left 
eye  with  his  heel ;  that  she  was  directly  behind  him  and  struck 
him  twice  with  the  iron  in  the  head. 

The  defendant  says,  that  Hau  came  into  his  house  and 
charged  him  with  having  used  abusive  language  towards  his 
wife,  and  he  denied  it ;  that  Hau  grabbed  him  by  the  throat ; 
that  Mrs.  Hau  struck  him  with  a  brick  between  the  eyes  and 
nose ;  that  Kreitzer  struck  him  with  a  stone  or  brick ;  that  Hau 
tore  his  shirt  and  seized  a  chair  to  strike  him,  but  he  took  the 
chair  from  him  and  threw  it  into  the  bed  room ;  that  the  de- 
ceased took  hold  of  another  chair,  but  Mrs.  Bolzer  got  it  away 
from  him ;  that  Hau  took  a  hammer  and  struck  him  in  the 
back  of  the  head,  and,  when  he  turned  around,  struck  him 
with  it  again  in  the  breast ;  that  he  ran  into  the  kitchen  and 
shut  the  door ;  that  Hau  opened  the  door,  and,  as  he  opened 
it,  struck  him  a  third  time  on  the  shoulder,  saying — "son  of 
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a  bitch — I  kill  you";  that  he  (Bolzer)  had  the  revolver  in  his 
hand  and  shot ;  that  he  did  notknow  which  way  or  how  he  shot. 

Upon  the  trial  of  the  case  the  prosecution  placed  a  witness 
by  the  name  of  Eeingarde  Schwan  upon  the  stand,  who  swore, 
that,  a  month  or  two  before  the  shooting,  Bolzer  came  into  her 
grocery  and  bought  a  cigar;  that  he  said,  at  that  time,  "he 
would  not  leave  the  place,  or  the  town,  until  he  killed  Nick 
Hau" ;  that  he  was  drunk  at  the  time,  and  walked  and  talked 
like  a  man,  who  had  too  much  beer  in  him ;  that  Hau  and 
Bolzer  were  always  quarreling,  and  had  been  in  the  habit  of 
fighting  each  other,  and  would  be  friends  one  day  and  enemies 
the  next  day. 

The  prosecution  also  produced  a  witness  named  Henry 
Oster,  who  swore,  that  he  was  in  Schaub*s  saloon  between  2 
and  3  o'clock  on  the  afternoon  of  July  15,  1888;  that  Bolzer 
was  there  and  drank  a  glass  of  beer  with  him ;  that  Bolzer  took 
him  aside  into  a  little  room,  and  showed  him  a  revolver,  and 
said  he  was  going  to  shoot  Hau  that  night,  because  Hau  owed 
him  $2.00  and  had  refused  to  let  Mrs.  Bolzer  have  fifty  cents ; 
that  he  (Oster)  told  Bolzer  not  to  shoot  Hau  for  that,  but  to 
give  his  revolver  to  Schaub  to  keep  "until  tomorrow;  may  be 
that  you  will  get  drunk  tonight,  that  you  will  shoot  him" ;  that, 
after  that,  the  witness  saw  Hau  through  the  window,  but  did 
not  tell  him  Bolzer  was  going  to  shoot  him. 

It  also  appears,  that,  when  Bolzer  went  to  Hau's  house  that 
afternoon  to  get  his  wife  to  come  home  and  used  abusive  lan- 
guage towards  her  and  Mrs.  Hau,  he  flourished  his  revolver  in 
the  presence  of  the  women  and  submitted  it  to  Kreitzer  for 
examination. 

The  defendant  testified,  that  he  had  no  recollection  of  telling 
Beingarde  Schwan  that  he  was  going  to  kill  Hau ;  that  he  had 
a  revolver,  which  he  had  left  at  the  saloon  of  a  Hungarian  to 
be  rafifled  for ;  that  the  man  who  drew  it  in  the  raflfle  failed  to 
come  for  it ;  that  he  went  to  the  Hungarian  that  afternoon 
and  received  the  revolver ;  that,  after  inviting  Oster  to  take  a 
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glass  of  beer  at  Schaub's  saloon,  he  told  Oster  that  Hau  wanted 
to  fight  one  Boyer,  and  said  to  Oster:  "Well,  he  insulted  me 
several  times  the  same  way,  and  if  he  comes  to  me  again  that 
way  I  am  going  to  smash  him" ;  that  Oster  replied :  "let  him 
go,  you  know  how  he  is" ;  that  he  (Bolzer)  then  said,  "I  am 
not  going  to  do  anything  unless  he  attacks  me  again  as  he  has 
done  several  times  heretofore." 

The  defendant  offered  to  prove  that  ^au  had  made  an  at- 
tack upon  Bolzer  at  one  time  with  a  hatchet ;  that  in  March, 
1888,  Bolzer  had  gone  before  a  justice  of  the  peace  in  La  Salle 
County  and  had  Hau  bound  over  to  keep  the  peace ;  but  the 
court  refused  to  allow  the  offered  testimony  to  be  introduced. 

Two  theories  in  regard  to  the  death  of  Hau  are  naturally 
suggested  by  the  facts  thus  detailed.  One  is  that  plaintiff  in 
«rror  formed  a  deliberate  purpose  in  his  own  mind  to  kill  the 
deceased,  and  went  to  the  latter's  house  and  insulted  his  wife 
in  order  to  provoke  him  to  a  conflict,  and  then,  after  the  con- 
flict was  provoked  and  while  it  was  going  on,  shot  the  deceased 
in  pursuance  of  the  purpose  so  formed.  This  is  the  theory  of 
ihe  State. 

Another  theory  is,  that  the  plaintiff  in  error  fired  the  fatal 
shot,  not  in  pursuance  of  a  previously  formed  design,  but  in 
self-defence,  during  an  attack  upon  him  in  his  own  home,  which 
he  had  not  intentionally  provoked,  and  under  such  circum- 
stances as  to  induce  in  the  mind  of  a  reasonable  and  prudent 
man  the  belief  that  it  was  necessary  to  kill,  in  order  to  save 
his  own  life,  or  prevent  great  bodily  harm  to  himself.  This 
is  the  theory  of  the  defence. 

It  is  claimed  on  behalf  of  the  prisoner,  that  he  went  into 
Hau's  house  on  the  afternoon  of  July  15  merely  because  his 
own  wife  happened  to  be  there,  and  that  his  insult  to  Mrs.  Hau 
was  only  the  result  of  an  unpremeditated  burst  of  anger  pro- 
duced by  her  interference  in  the  quarrel  between  himself  and 
his  wife.  Whether  tlie  language  abusive  of  Mrs.  Hau  was 
uttered  for  the  reason  thus  stated,  or  with  the  design  of  inciting 
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the  deceased  to  an  attack  when  he  should  be  informed  of  it, 
was  a  matter  which  it  was  within  the  exclusive  province  of  the 
jury  to  determine. 

It  was  also  the  province  of  the  jury  to  determine,  whether 
the  occurreiices,  which  took  place  after  the  deceased  entered 
the  house  of  the  prisoner  and  began  the  attack,  were  such  a» 
to  justify  the  plea  of  self-defence,  when  considered  by  them- 
selves and  without  re^rence  to  anything  which  happened  prior 
to  the  beginning  of  the  fight. 

The  object  of  proving  the  threats  previously  made  by  the 
plaintifiF  in  error  was  to  show,  that  he  entertained  malice  to- 
wards the  deceased  and  had  formed  the  design  of  killing  him* 
But  the  e%'ii  purpose  indicated  by  such  threats  may  have  been 
abandoned  before  the  killing  occurred.  A  genuine  reconcili- 
ation may  have  taken  place  between  the  parties.  It  may  also 
be  true,  that  the  threats  were  the  mere  ebullitions  of  moment- 
ary anger,  and  not  the  expressions  of  a  deliberate  intention. 

Where  provocation  intervenes  between  the  threat  and  the 
killing,  it  is  not  a  conclusive  presumption  of  law,'that  the  kill- 
ing was  in  pursuance  of  the  threat  and  not  upon  the  passion 
produced  by  the  provocation.  It  is  for  the  jury  to  say,  whether 
the  act  of  killing  was  done  because  of  the  present  pi'ovocation, 
or  because  of  a  deliberate  intent  to  kill  previously  formed.  In 
the  present  case,  whether  Bolzer  killed  Hau  in  pursuance  of 
the  threats  previously  uttered,  or  in  self-defence  because  of  the 
attack  made  upon  him  in  his  own  home,  was  a  question  to  be 
decided  by  the  jury  upon  the  evidence.  It  was,  therefore, 
proper  for  them  to  take 'into  consideration  all  the  circum- 
stances, under  which  the  threats  were  made,  with  a  view  of 
determining  wliether  or  not  they  were  the  expressions  of  a. 
deliberate  purpose  or  design  to  kill. 

"If  there  bo  an  old  quarrel  between  A.  and  B.  and  they  are 
reconciled  again,  and  then  upon  a  new  and  sudden  falling  out,. 
A  kills  B,  this  is  not  murder ;  but  if  upon  circumstances  it 
appears  that  the  reconciliation  was  but  pretended,  or  counter- 
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felt,  and  that  the  hurt  done  was  upon  the  force  of  the  old 
malice,  it  is  murder."  Here  we  have  the  true  doctrine.  The 
act  shall  be  attributed  to  passion  produced  by  provocation,  and 
not  to  the  old  grudge,  if  it  appear  that  the  old  grudge  has 
ceased.  *  *  *  "If  A  challenge  B  to  fight ;  B  declines  the 
challenge,  but  lets  A  know  that  he  will  not  be  beaten,  but  will 
defend  himself ;  if  B  going  about  his  vocation,  wears  his  sword, 
is  assaulted  by  A  and  killed,  this  is  murder  in  A ;  but  if  B 
had  killed  A  upon  that  assault,  it  had  been  se  defendendo,  if 
he  could  not  otherwise  escape,"  etc.  *  *  *  In  the  case  of 
The  Queen  v.  Kirkham,  8  Car.  &  P.  115 ;  84^Eng.  Com.  L.  318, 
where  a  father  stood  indicted  for  the  murder  of  his  son,  it  ap- 
peared in  evidence,  that  the  act  of  killing  was  preceded  by  such 
an  immediate  act  of  provocation,  as  would  extenuate  the  crime 
to  manslaughter,  unless  malice  was  shown.  The  crime  was 
committed  on  Saturday  and  testimony  was  given  of  threats  to 
kill  the  deceased,  uttered  by  the  prisoner  on  the  preceding 
Monday  and  Wednesday.  The  jury  was  instructed  that  the 
question  of  manslaughter  or  murder  depended  upon  the  fact, 
whether  these  threats  were  the  mere  ebullitions  of  momentary 
anger,  or  the  expressions  of  a  deliberate  purpose ;  "so  that,  if 
they  believed  that  on  the  Monday  or  Wednesday  before,  the 
prisoner  used  the  threats  deliberately,  then  all  the  quarreling 
and  wrestling  might  be  dismissed  from  their  consideration." 
(State  V.  Johnson,  2  Jones'  Law,  247 ;  64  Am.  Dec.  682 ;  State 
V.  Johnson,  1  Iredell's  Law,  354 ;  35  Am.  Dec.  742 ;  State  v. 
Ta-cha-na-tah,  64  N.  C.  614). 

In  determining  the  degree  of  malice  implied  in  the  threat, 
made  a  month  or  two  before  the  shooting  in  the  presence  of 
the  witness  Schwan,  it  was  proper  for  the  jury  to  take  into 
consideration  the  facts,  that  the  plaintiff  in  error  was  more  or 
less  intoxicated  at  the  time ;  that  he  and  the  deceased  were  in 
the  habit  of  quarreling  one  day  and  becoming  friends  the  next 
day ;  and  that,  before  the  deceased  was  killed,  they  may  have 
become  reconciled,  it  appearing  that  they  went  to  Streator  to- 
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getber  beti^een  one  and  two  o'clock  on  the  afternoon  of  July  15 
apparently  on  friendly  terms  with  each  other. 

In  deteiTnining  the  degree  of  malice  implied  in  the  threat 
made  on  July  15  in  the  presence  of  Oster,  the  jury  were  au- 
thorised to  consider  the  explanation  of  that  threat  made  by 
the  plaintiff  in  error,  and  to  give  to  his  explanation  of  it  such 
weight  as  tliey  may  have  thought  it  entitled  to.  According  to 
his  version  of  the  matter,  he  had  heard  of  a  fight  which  Hau 
intended  to  have  with  one  Boyer,  and  being  thus  reminded  of 
the  attacks  which  he  alleges  to  have  been  made  upon  himself 
by  Hau,  he  threatened  to  "smash"  the  latter  in  case  he  should 
be  again  attacked.  His  words  would  appear  to  have  made  but 
slight  impression  upon  Oster,  as  the  latter  saw  the  deceased 
8oon  after  the  words  were  uttered,  but  gave  the  deceased  no 
warning, 

A  threat  to  defend  one's  self  in  the  event  of  being  attacked 
does  not  imply  the  same  malice  and  evil  intent  as  a  threat  to 
kill*  unaccompanied  by  any  qualifying  words.  No  specific 
reference  was  made  to  the  threats  proven  by  the  prosecution 
in  any  of  the  instructions  on  either  side  that  were  given  to  the 
jury*  The  defendant's  counsel  asked  the  court  to  instruct  the 
jury  that  they  had  the  right  to  take  into  consideration  all 
the  circum stances,  under  which  the  threats  were  made,  in 
detertnining  the  weight  to  be  given  to  them,  and  in  deciding 
tlie  question  whether  or  not  they  were  the  expression  of  a 
predetermined  and  well  defined  intention  on  the  part  of  the 
aecuBed  to  shoot  and  kill  the  deceased.  Under  the  principles 
already  announced  the  refusal  to  give  such  an  instruction  was 
^rror. 

The  defendant's  counsel  also  oflfered  to  prove  that  the  pris- 
oner had  l>een  previously  attacked  by  the  deceased  with  a 
hatchet,  and  had  had  the  deceased  bound  over  to  keep  the 
peace.  This  proof  should  have  been  admitted,  not  for  the  pur- 
pose of  excusing  the  subsequent  conduct  of  the  prisoner  in 
shooting  the  deceased,  but  as  tending  to  explain  the  threats 
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made  to  Oster,  and  as  tending  to  confirm  the  defendant's  own 
account  of  the  nature  and  character  of  those  threats. 

For  the  errors  herein  indicated  the  judgment  of  the  Circuit 
Court  is  reversed  and  the  cause  is  remanded. 

Judgment  reversed. 


KiBK  Haweb,  Judge, 

V. 

The  People  ex  rel.  Emilie  Pulver. 

Filed  at  Ottawa  June  16, 1889. 

1.  Mandamus — to  compel  the  signing  of  a  hill  of  exceptions^-juriadiC' 
Hon  of  Appellate  Court.  The  Appellate  Court  has  power  to  award  a 
writ  of  mcmdamus,  in  furtherance  of  its  appeUate  jurisdiction,  to  compel 
the  trial  judge  to  sign  a  bill  of  exceptions,  when  otherwise  warranted. 
The  iurisdiction  of  that  court  to  award  the  writ  depends  upon  the  fact 
that  the  cause  in  which  the  writ  is  sought  has  been  properly  brought 
before  it  for  review. 

2.  BmiiS  OF  EXOEpnoKS  —  time  of  signing — mandamus  to  compel — 
power  of  judge  in  vacation.  Where  a  party  presents  his  biU  of  excep- 
tions to  the  judge  who  tried  the  case,  for  his  signature,  within  the  time 
prescribed  for  filing  the  same,  he  having  done  all  that  he  can,  will  not 
be  prejudiced  by  the  neglect  or  refusal  of  the  judge  to  sign  the  bill 
until  after  the  time  fixed  for  that  purpose  has  expired. , 

3.  The  matter  of  the  settling  and  signing  of  bills  of  exceptions,  when 
time  for  that  purpose  is  given,  may  be  regarded  as  continued  by  oper- 
ation of  the  statute,  in  such  sense,  at  least,  as  to  vest  the  court  with 
power  oTer  the  subject  at  its  next  term,  providing  such  term  intervenes, 
and  the  court  takes  action  before  the  period  limited  has  expired. 

i.  On  the  9th  of  April  the  court  allowed  sixty  days  to  the  plaintiff  in 
which  to  file  a  bill  of  exceptions.  On  June  1  following,  a  stipulation  in 
writing  was  signed  by  the  counsel  of  the  parties,  agreeing  to  an  exten- 
sion of  thirty  days  for  fiUng  the  bill  of  exceptions,  and  on  the  same 
day  the  court,  being  in  session,  by  consent,  ordered  that  the  time  of 
filing  the  bill  be  extended  to  July  9  then  next.  On  June  22  of  the  same 
year  the  plaintiff  presented  his  bill  to  the  judge,  who  indorsed  thereon 
the  fact  of  its  presentation,  and  directed  the  delivery  of  the  same  to 
defendant's  counsel,  which  was  done.  Some  time  in  October  the  court 
settled  the  bill,  but  doubting  his  power,  refused  to  sign  and  seal  the 
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same:    Held^  that  it  was  the  right  and  duty  of  the  judge  to  have  signed 
the  eame,  and  that  he  could  be  compelled  to  do  so  by  mandamua. 

5.  The  judge  of  a  court  is  powerless,  in  yacation,  to  change  or  ex- 
tend an  order  for  the  filing  of  a  bill  of  exceptions,  even  by  the  consent 
or  stipulation  of  the  parties.  Settling  a  bill  of  exceptions,  and  fixing 
the  time  for  filing  the  same,  being  judicial  acts,  which  the  judge  has  no 
power  to  perform  in  vacation,  such  power  can  not  be  given  by  consent, 
for  the  reason  that  jurisdiction,  so  far  as  it  relates  to  the  subject  matter, 
can  not  be  given  by  consent.  When  sitting  as  a  court,  the  judge  has 
jiiriHdiction  of  the  subject  mattei:,  and  may  modify  or  change  its  former 
orders  by  consent  of  the  parties. 

6.  Amendment  o/r«cord — at  subsequent  term — by  consent.  The  records 
of  a  court  are  not  so  far  closed  at  the  end  of  the  term  that  the  parties 
may  not  appear  at  a  subsequent  term,  and  by  agreement  authorize  the 
court  to  open  them  and  take  further  proceedings.  A  judgment  or  de- 
cree, by  consent  of  the  parties,  may  be  opened  or  set  aside  at  a  subse- 
queut  term  to  its  entry. 

Appeal  from  the  Appellate  Court  for  the  First  District. 

Messrs.  Moses  &  Newman,  for  the  appellant. 

iMessrs.  Kraus,  Mayer  &  Stein,  for  the  appellee. 

Mr,  Chief  Justice  Shope  delivered  the  opinion  of  the  Court : 

This  was  a  petition  in  the  Appellate  Court  for  the  First 
Distriet,  praying  for  a  mandamus  against  the  respondent.  Kirk 
Hawes,  as  judge  of  the  Superior  Court  of  Cook  county,  to 
compel  him,  as  judge  of  said  court,  to  sign  and  seal  a  bill  of 
exceptions  in  a  suit  lately  pending  and  determined  in  said 
court,  before  him,  wherein  Emilie  Pulver,  the  relator,  was 
plaintiflf,  and  against  the  Eochester  German  Insurance  Com- 
pany. At  a  former  term  of  this  court  a  like  petition  was 
heard,  upon  appeal  from  the  Appellate  Court,  and  we  then 
held,  that  the  Appellate  Court  was  without  power  to  award 
the  writ  of  mandamus^  except  in  furtherance  of  its  appellate 
jurisdiction,  and  that  as  no  appeal  had  been  taken,  or  writ  of 
&rror  prosecuted  to  the  Superior  Court,  to  reverse  the  original 
judgment,  there  was  no  authority  to  issue  the  writ,  and  the 
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order  of  the  Appellate  Court  awarding  the  writ  was  reversed.- 
Subsequently,  a  writ  of  error  was  sued  out  of  the  Appellate 
Court  by  the  relator  to  review  said  judgment  of  the  Superior 
Court.  A  transcript  of  the  record  was  filed  therein,  and  a  scire 
fac%€Ls  was  issued,  and  served  upon  the  defendant  in  error. 
Thereupon  the  present  petition  was  filed,  being  in  all  essential 
particulars  identical  with  the  one  first  filed.  Upon  hearing, 
the  Appellate  Court  awarded  the  writ,  as,  being  in  furtherance 
of  its  appellate  jurisdiction  and  necessary  to  the  hearing  and 
determination  of  the  cause  in  that  court,  it  clearly  had  the 
power  to  do,  if  otherwise  warranted.  Hawes  v.  The  People, 
25  App;  Court  Eep.  826. 

We  have  carefully  examined  the  record,  and  considered  the 
arguments  of  counsel,  and  are  of  opinion  that  the  respondent, 
as  judge  of  said  Superior  Court,  was  not  only  authorized,  but 
required,  by  law,  after  having  settled,  as  he  did,  the  bill  of 
exceptions  tendered,  to  sign  and  seal  the  same.  No  good 
purpose  can  be  subserved  by  a  re-discussion  of  the  facts  or 
principles  involved,  as  we  are  entirely  satisfied  with  the  rea- 
soning of  the  Appellate  Court  in  its  opinion  filed  upon  con- 
sideration of  the  case  made  by  the  petition  first  presented, 
which  is  as  follows : 

Bailey,  J. :  "This  is  an  original  proceeding  in  this  court, 
by  mandamus,  to  compel  the  respondent,  one  of  the  judges  of 
the  Superior  Court,  to  sign  and  seal  a  bill  of  exceptions  in  a 
certain  suit  lately  pending  before  him  in  said  court. 

"The  facts,  as  shown  by  the  petition,  answer  and  affidavits, 
so  far  as  we  deem  them  material,  are  substantially  as  follows : 
On  the  22d  day  of  March,  1887,  there  was  pending  and  un- 
determined in  said  court  an  action  of  assumpsit  brought  by 
Emilie  Pulver,  the  relator,  against  the  Eochester  German  In- 
surance Company,  to  recover  her  loss  and  damage  by  fire  to 
certain  personal  property  covered  by  a  policy  of  insurance  is- 
sued to  her  by  said  company.  The  trial  of  said  cause  was 
entered  upon  on  the  22d  day  of  March,  1887,  and  concluded 
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on  the  29th  day  of  the  same  month,  the  verdict  of  the  jury 
being  in  favor  of  said  company.  On  the  9th  day  of  April,  1887^ 
the  relator's  motion  for  a  new  trial  was  overruled,  and  on  the 
Bame  tlay  judgment  was  rendered  by  the  court,  the  respondent 
presiding,  agaiust  the  relator,  for  costs.  The  relator  thereupon 
prayed  an  appeal  to  this  court,  which  was  allowed  on  her  filing 
her  appeal  boiKl  in  the  sum  of  $300,  to  be  approved  by  the 
court,  together  with  her  bill  of  exceptions,  within  sixty  days 
from  that  date.  On  the  first  day  of  June,  1887,  a  stipulation 
in  writing  was  entered  into  and  signed  by  the  attorneys  of  the 
insurance  company  and  the  relator,  for  and  on  behalf  of  their 
respective  clients,  by  which  it  was  agreed  that  the  time  for 
filing  said  bill  of  exceptions  should  be  extended  for  the  period 
of  thirty  days  from  and  after  the  time  originally  limited  by 
8aid  court  for  the  filing  of  the  same,  and  on  the  same  day,  it 
being  one  of  the  days  of  the  May  term,  1887,  of  said  court, 
an  order  was  entered  in  said  court,  in  said  cause,  in  the  fol- 
lowing words :  'On  the  stipulation  of  the  parties  hereto,  it  is 
ordered  that  the  time  for  filing  the  appeal  bond  and  bill  of 
except  ions  lierein  be  and  is  hereby  extended  until  the  9th  day 
of  July  next/  On  the  22d  day  of  June,  1887,  the  relator's 
attoi^ney,  having  completed  his  draft  of  the  bill  of  exceptions, 
presented  it  to  the  respondent,  and  requested  him  to  sign  it, 
and  the  respondent  thereupon  took  the  bill  and  wrote  thereon 
as  follows :  Tresented  for  signature  June  22,  '87. — Hawes.* 
The  respondent  then  directed  that  the  bill  be  delivered  to  the 
attorney  of  the  insurance  company  for  examination,  which 
was  done.  Various  circumstances,  which  we  do  not  deem  it 
material  to  notice,  prevented  a  meeting  of  said  attorneys  be- 
fore the  respondent  to  settle  the  bill  of  exceptions  until  some 
time  in  October,  1887,  when  aU  proposed  amendments  to  said 
bill  were  passed  upon  and  settled  by  the  respondent,  but,  being 
in  doubt  as  to  his  power  to  sign  the  bill  at  that  time,  he  took 
that  question  under  advisement  until  November  3,  1887,  on 
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which  day  he  decided  that  he  had  no  power  to  sign  said  bill^ 
and  refused  so  to  do. 

''If  the  respondent  had  power  to  sign  the  bill  of  exceptions 
when  it  was  presented  to  him  on  the  22d  day  of  June,  he  should 
be  required  to  sign  it  now.  The  rule  is,  that  where  a  party 
presents  his  bill  of  exceptions  to  the  judge  who  tried  the  cause, 
for  his  signature,  within  the  time  prescribed  for  filing  the  same, 
he  having  thus  done  all  he  can,  will  not  be  prejudiced  by  the 
Beglect  or  refusal  of  the  judge  to  sign  the  bill  until  after  the 
time  fixed  for  that  purpose  has  expired.  Underwood  v.  Hos- 
sack,  40  Dl.  98 ;  MagiU  v.  Brown,  98  id.  235 ;  ViUage  of  Hyde 
Park  V.  Dunham,  85  id.  569 ;  Hake  v.  Strubel,  121  id.  321. 

"The  time  limited  by  the  court  for  filing  the  bill  of  except 
tions,  at  the  time  of  entering  judgment  and  granting  the  prayer 
for  an  appeal,  expired  on  the  8th  day  of  June ;  but  before  the 
expiration  of  that  period,  though  at  a  subsequent  term,  by  an 
order  entered  in  term  time,  by  express  stipulation  of  the  par- 
ties, the  time  was  extended  thirty  days,  and  within  the  time 
as  thus  extended  the  bill  of  exceptions  was  presented  to  the 
respondent  for  his  signature.  The  theory  upon  which  his 
power  to  sign  the  bill  on  the  22d  of  June  is  denied,  is,  that  at 
the  adjournment  of  the  term  at  which  the  final  judgment  was 
rendered,  the  record  in  the  case  was  closed,  and  was  no  longer 
within  the  power  of  the  court. 

"It  may  be  conceded,  that  in  theory,  at  least,  the  record  was 
closed  at  the  expiration  of  the  term ;  but  that  theory,  so  far  as 
it  relates  to  the  bill  of  exceptions,  is  complied  with  by  an  en- 
forcement of  the  rule  of  practice  which  requires  that  bills  of 
exceptions,  though  in  fact  signed  and  sealed  long  after  the  term, 
should  purport,  on  their  face,  to  be  signed  and  sealed  at  the 
term.  While  such  is  doubtless  the  theory,  the  actual  fact,  so 
far  as  it  relates  to  the  proceedings  by  which  the  bill  is  drafted, 
settled,  signed  and  sealed,  is,  that  those  matters,  which  neces- 
sarily invoWe  the  exercise  of  both  judicial  and  ministerial 
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fuBctiona,  are  all  to  be  performed  after  the  term  is  closed.  In 
tbie  respect  the  record,  though  closed  in  theory  at  the  end  of 
the  term,  is  not  so  in  fact,  and  all  the  proceedings  necessary 
to  complete  the  record,  so  far,  at  least,  as  they  involve  the  per- 
farmanee  of  judicial  functions,  are  necessarily  as  completely 
'within  the  breast  of  the  judge,'  until  the  bill  is  settled  and 
sirrned,  as  are  the  records  of  the  court  during  the  term.  The 
bill  of  exceptions,  when  signed  and  filed,  is  doubtless  to  be 
regarded  as  a  part  of  the  records  of  the  term ;  but  the  pro- 
ceedings by  which  that  document  is  put  into  form  and  duly 
authenticated,  are,  at  least  so  far  as  the  practical  fact  is  con- 
cerned, matters  which  are  not  closed  at  the  adjournment  of 
the  term,  but  which  are  subsequent  to  the  term,  and  which 
may  be*  regarded,  when  the  term  of  the  court  ends,  as  Spending 
and  uiiilisposed  of.*  We  see  no  reason,  then,  why  the  matter 
of  settlbig  and  signing  the  bill  of  exceptions,  where  time  for 
that  pui^pose  is  given,  may  not  be  regarded  as  continued  by 
operation  of  the  statute,  in  such  sense,  at  least,  as  to  vest  the 
coiurt  with  power  over  the  subject  at  its  next  term,  providing 
such  term  intervenes,  and  the  court  takes  action  before  the 
period  limited  has  expired. 

"But  the  circumstances  of  this  case  do  not  require  a  decision 
of  the  question  here  suggested,  as  the  extension  of  the  time  to 
file  the  bill  of  exceptions  was  granted  by  the  court  upon  the 
express  stipulation  of  the  parties.  It  should  be  observed  that 
no  question  is  made  as  to  the  authority  of  the  respective  at- 
torneys to  enter  into  such  stipulation  for  and  on  behalf  of 
their  clients.  Such  authority  is  averred  in  the  petition,  and 
ia  not  denied  or  questioned  by  the  answer  or  affidavits,  and 
we  do  not  understand  counsel  for  the  respondent  as  challeng- 
ing Buoh  authority  in  the  least.  Furthermore,  such  authority 
must  have  been  passed  upon  and  found  by  the  Superior  Court 
on  entering  the  order  extending  the  time  for  filing  the  bill  of 
esceptiona^  as  the  order  recites  that  the  extension  of  time  was 
made  on  the  stipulation  of  the  parties,  which  could  only  be 


Digitized  by  VjOOQ IC 


r 


Hawes  V,  The  People  ex  rel.  129 

Opinion  of  the  Court. 

true  upon  the  theory  that  the  attorneys  had  competent  au- 
thority to  enter  into  the  stipulation,  so  as  to  make  then*  act, 
in  law,  the  act  of  their  clients. 

"Whatever  may  have  been  the  power  of  the  court  in  the 
premises  in  the  absence  of  a  stipulation,  we  can  not  doubt 
that  such  power  was  given  by  the  express  consent  of  the  par- 
ties themselves.  The  records  of  a  court  are  not  so  far  closed 
at  the  end  of  the  term  that  the  parties  may  not  appear  at  a 
subsequent  term,  and,  by  agreement,  authorize  the  court  to 
open  them  and  take  further  proceedings.  Can  it  be  doubted, 
for  example,  that  where  a  judgment  is  entered  by  default  at  one 
term,  the  parties  may  appear  at  a  subsequent  term,  and  by 
stipulation  authorize  the  court  to  set  the  judgment  aside  and 
give  leave  to  the  defendant  to  defend  ?  Or  can  it  be  doubted 
that  where  a  decree  of  foreclosure  is  entered  at  one  term,  the 
parties  may  appear  at  a  subsequent  term,  and  by  their  agree- 
ment authorize  the  court  to  vacate  the  decree,  and  enter  a 
new  decree  for  a  larger  or  smaller  sum,  or  permit  the  whole 
case  to  be  re-litigated  ?  We  see  no  reason,  either  in  law  or  in 
public  policy,  why  any  proceeding,  however  final  or  conclusive, 
where  the  rights  of  no  third  party  have  intervenied,  may  not 
be  opened  by  the  court,  where  all  the  parties  so  agree,  and  the 
court  be  thus  re-invested  with  jurisdiction  to  take  further  pro- 
ceedings therein.  So  in  this  case,  if  all  proceedings  in  rela- 
tion to  obtaining  a  bill  of  exceptions  were  to  be  regarded  as 
closed  at  the  expiration  of  the  time  limited  by  the  court  at  the 
preceding  term,  the  parties  had  clearly  the  power  and  the  right, 
by  agreement,  to  open  them,  and  thus  invest  the  court  with 
power,  by  an  order  entered  in  pursuance  of  their  stipulation, 
to  extend  the  time  by  granting  a  further  period  for  filing  the 
bill  of  exceptions. 

"But  it  is  said  that  the  Supreme  Court  has, taken  a  different 
view  of  the  law  in  the  recent  case  of  Hake  v.  Strabel,  121  111. 
321.  We  do  not  so  understand  that  case.  There,  sixty  days 
were  given  to  file  the  bill  of  exceptions,  and,  before  that  time 
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had  expired,  the  judge,  in  vacation,  assumed  to  grant  an  ex- 
tension of  time,  and  the  question  presented  was,  whether  a 
circuit  judge,  in  vacation,  has  the  power  to  extend  the  time  for 
presenting  and  filing  a  bill  of  exceptions  beyond  the  time  fixed 
by  the  court  at  the  term  at  which  judgment  was  rendered,  and 
still  make  the  bill  of  exceptions  a  part  of  the  record.  The 
answering  of  this  question  in  the  negative  in  no  way  militates, 
against  any  of  the  views  we  have  expressed.  It  can  not  be, 
and  never  has  been,  pretended,  so  far  as  we  know,  that  a 
judge,  in  vacation,  in  the  absence  of  express  statutory  author- 
ity, can  interfere  with  or  change  the  records  of  the  court  over 
which  he  presides.  Where  the  performance  of  particular  duties- 
in  vacation  is,  in  conformity  with  recognized  rules  of  practice^ 
committed  to  him  by  an  order  entered  in  term  time,  he  may 
perform  those  duties  according  to  and  within  the  terms  of  the 
order,  but  he  can  not  modify  or  enlarge  the  order,  and  thus, 
extend  liis  powers. 

"The  entry  of  orders  in  judicial  proceedings  are  judicial  acts,, 
and  must  be  performed  by  the  court  when  in  session,  and  not 
by  a  judge  in  vacation.  As  said  in  the  case  last  cited:  'The- 
making  of  the  order  allowing  appeal,  and  fixing  the  amount 
of  the  bond,  and  ihe  time  in  which  the  bond  and  bill  of  excep- 
tions in  the  cause  shall  be  presented  and  filed,  is  a  judicial 
act,  which  can  only  be  performed  by  the  judge  in  term  time,, 
and  when  sitting  as  a  court.  The  making  of  the  order  is  aa 
exercise  of  judicial  power  vested  in  the  presiding  judge,  but 
the  order,  when  made,  is  the  order  of  the  court.  If,  then,  the 
original  order  of  appeal,  providing,  inter  alia,  within  what  time 
the  bill  of  exceptions  in  the  cause  might  be  presented  and  filed^ 
was  a  judicial  act,  which  could  only  be  performed  by  the  judge 
in  term  time  and  when  sitting  as  a  court,  as  we  have  seen  i& 
the  case,  it  follows  that  the  act  of  changing  such  an  order  by 
entering  another  order  extending  the  time  in  which  the  bill  of 
exceptions  in  the  cause  might  be  presented  and  filed, — ^four- 
teen days, — ^would  be  of  the  same  judicial  character, — an  ex- 
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ercise  of  judicial  power, — and  such  act  could  be  performed  by 
a  judge  only  in  term  time.' 

"It  follows  necessarily,  from  the  same  course  of  reasoning, 
that  the  judge  was  powerless  to  change  the  order  in  vacation, 
even  by  consent  or  stipulation  of  the  parties.  It  being  a  judi- 
cial act,  which  the  judge  had  no  power  to  perform  in  vacation, 
such  power  could  not  be  given  by  stipulation,  upon  the  prin- 
ciple that  jurisdiction,  so  far  as  it  relates  to  the  subject  mat- 
ter of  judicial  action,  can  not  be  given  by  consent.  The  same 
want  of  judicial  power,  however,  does  not  exist  where  the 
judge  is  sitting  as  a  court.  There,  the  jurisdiction  over  the 
subject  matter  is  given  by  law,  and  the  judge  has  power  to 
enter  any  proper  order,  where  there  is  jurisdiction  of  the  par- 
ties, either  by  the  service  of  process  or  by  voluntary  consent. 

"We  are  of  the  opinion  that  the  respondent  had  the  power 
to  sign  and  seal  the  bill  of  exceptions,  in  the  present  case,  at 
the  time  it  was  presented  to  him  for  his  signature,  and  having 
the  power,  it  was  his  duty  so  to  do.  It  appearing  that  the 
bill  of  exceptions  has  been  settled,  and  all  disputes  in  respect 
to  its  contents  decided,  so  that  nothing  remains  to  be  done  but 
the  ministerial  act  of  signing  and  sealing  the  document  as 
prepared  and  settled,  a  peremptory  writ  of  mandamus  will  be 
awarded,  commanding  the  respondent  to  sign  and  seal  the 
same." 

For  the  reasons  stated,  the  judgment  of  the  Appellate  Court 
awarding  the  writ  of  mandamus  is  afi5rmed,  and  the  writ  will 
accordingly  issue  from  that  court. 

Our  attention  is  called  by  counsel  for  respondent  to  the 
character  of  argument  resorted  to  in  this  cause,  and  we  are 
asked  to  protect  counsel  from  language  calculated  to  provoke 
violence  or  common  retort,  and  thereby  preserve  the  dignity 
of  the  profession  and  prevent  contempt  of  the  courts.  Until 
the  offense  of  counsel  has  become  so  flagrant  that  we  have 
felt  compelled  to  strike  printed  briefs  or  arguments  from  the 
files  for  that  reason,  we  have  not  regarded  it  as  our  duty  to 
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take  notiee  of  infractions  of  professional  courtesy  and  ethics. 
It  flhouM,  however,  be  said,  that  attacks  upon  the  personal  or 
professional  character  of  opposing  counsel,  or  upon  their  con- 
duet  daring  the  progress  of  a  cause,  unwarranted  by  the  facts 
shown  in  tlie  record,  subserve  no  good  purpose  to  the  party 
making  them,  i>efore  this  tribunal.  Ordinarily,  not  only  has 
this  court  received  at  the  hands  of  the  profession  the  highest 
consideration  and  courtesy,  but  we  have  been  glad  to  observe 
that  the  relations  of  the  bar,  each  to  the  other,  have  been 
marked  by  a  like  sense  of  professional  propriety.  The  de- 
partures from  the  personal  and  social  amenities  of  the  profes- 
sion have  been  rare.  A  sense  of  what  is  due  the  profession, 
as  well  aa  to  the  courts,  of  which  they  are  officers,  should  ad- 
monish counsel  to  suppress  exhibition  of  all  personal  animo- 
sity, and  to  restrain  them  within  the  limit  of  respectful  and 
courteous  argument.  This  the  court  has  the  right  to  expect, 
and  in  bo  far  as  it  has  power,  will  promote  and  enforce. 

Judgment  affirmed. 


The  Chicago  and  Northwestern  Railway  Company 
Annie  Dunleavy,  Admx. 

Filed  at  Ottawa  June  15, 1889, 

V  NegijIGENCE — persons  on  right  of  way — general  duty  of  railroad 
companieft.  It  riitj  not  be  said  that  railroad  companies  owe  no  duty  of 
care  to  those  wlio  are  rightfully  on  their  right  of  way,  even  though  the 
generul  imblic  be  excluded  therefrom. 

2.  SAiiE—i*iHef}  of  railroad  trains  in  cities.  The  running  of  a  raUway 
train  at  a  spiked  tpf  tliirty-flve  to  forty  miles  an  hour  at  the  place  of  an 
u<'€idtnjt,  in  ji  thifkly  settled  portion  of  a  large  city,  is  of  itself  a  fact 
lor  the  ciHiHjdinifion  of  a  jury,  as  tending  to  show  negligence  on  the 
l>urt  of  tlip  railway  company  operating  the  same,  and  is  sufficient  to 
ju3tifj  an  infereiice  to  that  effect. 
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3.  In  an  action  against  a  railway  company  for  negligently  killing  a 
-peTQon  in  a  large  and  populous  city,  the  defendant  asked  the  court  to 
instmct  the  jury,  that  as  a  matter  of  law  applicable  to  the  case  under  the 
pleadings,  the  company  had  a  right  to  run  its  engine  and  train,  at 
the  time  and  place  of  the  injury,  at  any  rate  of  speed  consistent  with 
the  safety  of  its  employes  and  the  property  on  its  train, — which  was  re- 
fused. The  declaration  showed  no  ordinance  in  relation  to  the  speed 
of  trains  in  the  city :  Held,  that  the  instruction  was  properly  refused, 
as  wholly  ignoring  the  common  law  duty  of  the  company  to  regulate 
the  speed  of  its  trains  with  regard  to  the  public  safety. 

4.  Railway  companies,  where  there  is  no  express  statute  or  ordinance 
on  the  subject,  are  boimd  by  the  rules  of  the  common  law  to  exercise 
their  franchises  with  a  due  regard  to  the  interests,  the  welfare  and 
safety  of  the  public.  They  are  not  at  liberty  to  adopt  the  same  rates  of 
speed  in  a  densely  settled  city  as  in  the  country,  though  sucl^  speed 
therein  may  be  as  safe  for  employes  and  property  on  their  trains  as  in 
the  country. 

5.  Same— railroad  aignala  in  a  city— failure  to  ring  a  hell.  Proof  of 
a  city  ordinance  requiring  railway  companies  to  ring  a  bell  continu- 
ously while  their  trains  are  in  motion  within  the  city,  and  the  testimony 
of  witnesses  tending  to  show  that  no  bell  was  rung  by  those  in  charge 
of  a  train  at  the  place  of  an  accident,  or  other  warning  given,  until 
after  a  person  was  struck,  tending  to  show  the  breach  of  an  ordinance, 
is  a  sufficient  basis  for  an  inference  by  the  jury,  of  negligence. 

6.  Same — contributory  and  comparative  negligence — presumption.  In 
an  action  against  a  railway  company  to  recover  for  the  killing  of  a  per- 
son while  lawfully  on  the  company's  track,  the  defendant  asked  the 
court  to  instruct  the  jury  to  the  effect  that  if  the  deceased  could,  by 
the  exercise  of  ordinary  care  and  prudence  on  his  part,  have  seen  or 
ascertained  the  approach  of  the  train  in  time  to  avoid  the  accident, 
even  if  the  necessary  signals  were  not  given  by  the  company  or  its 
aervants  in  charge  of  the  train,  then  it  was  immaterial  whether  such  j 
sigruds  were  given  or  not,  and  the  neglect  to  give  them  would  not  fur- 
nish sufficient  ground  for  a  recovery :  Held,  that  the  instruction  was 
properly  refused. 

7.  In  the  same  case  the  court  instructed  the  jury,  that  if  the  deceased, 
by  the  exercise  of  ordinary  care,  could  have  seen  the  approach  of  the 
train,  then  the  law  made  it  his  duty  to  see  it,  and  that  if  he  failed  in 
such  duty,  his  failure  would  bar  a  recovery,  unless  the  evidence  showed 
that  the  defendant  or  its  servants  were  guilty  of  negligence  so  gross  as 
to  amount  to  a  willful  disregard  of  the  rights  or  the  safety  of  the  pub- 
lic :  Held,  that  the  proper  rule  as  to  comparative  negligence  was  stated 
in  the  instruction  with  substantial  accuracy,  and  was  as  favorable  as  the 
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i.  The  defendant  asked  the  court  to  instruct  the  jury,  that  if  they 
"beljeyedf  from  the  evidence,  that  if  the  deceased  had  looked  and  lis- 
tened for  approaching  trains,  he  could,  by  the  exercise  of  either  of 
the»e  faculties,  have  discovered  the  approaching  engine  in  time  to 
avoid  the  accident,  the  presumption  of  law  would  be  that  he  did  know 
of  tlie  Hi>proach  of  said  engine, — ^which  was  refused :  Held,  that  the 
instruction  was  clearly  erroneous,  there  being  no  legal  presumption 
by  virtue  pf  which  the  deceased,  if  he  could  have  discovered  the  ap- 
proaching train  by  either  looking  or  listening,  must  be  deemed  to  have 
actually  known  that  the  engine  was  approaching,  nor  is  there  any  rule 
of  law  which,  under  the  circumstances  stated,  would  treat  him  as  though 
ha  had  actual  knowledge  of  its  approach. 

9.  A  failure  to  look  or  listen,  especially  when  it  affirmatively  appears 
that  looking  or  listening  might  have  enabled  the  party  exposed  to  in- 
jury to  see  the  train,  and  thus  avoid  being  injured,  is  evidence  tending 
to  ^how  negligence,  but  it  is  not  conclusive  evidence,  so  that  a  charge 
of  negligence  can  be  predicated  on  it  as  a  matter  of  law.  There  may 
be  circumstances  excusing  the  party  from  looking  or  listening,  and  that 
being  eo,  the  mere  failiu*e  to  look  or  listen  can  not  be  pronounced  neg- 
ligence per  se, 

10.  Sfeoiaij  verdicts— SPECiAii  FINDING  OF  Tkms— distinction— re^ 
quiffiteti—form,  etc.  The  recent  statute,  so  far  as  it  relates  to  special 
verdicts^  is  merely  declaratory  of  the  common  law.  It  has  been  compe- 
tent for  juries,  since  the  statute  of  13  Edw.  1,  to  find  a  general  verdict, 
or,  when  they  have  any  doubt  as  to  the  law,  to  find  a  special  verdict, 

-  and  refer  the  law  arising  thereon  to  the  decision  of  the  court. 

11 .  The  jury  in  a  special  verdict  must  find  the  facts,  and  not  the  mere 
evidence  of  facts,  so  as  to  leave  nothing  for  the  court  to  determine  ex- 
cept qui  Htions  of  law.  All  the  facts  essential  to  the  right  of  the  party 
In  whose  favor  the  judgment  is  to  be  rendered  must  be  found.  Finding 
aufflcien  t  evidence,  prima  facie,  to  establish  such  facts,  is  not  sufficient. 
Bi^t  if  probative  facts  are  found  from  which  the  court  can  declare  that 
the  ultimate  facts  necessarily  result,  the  finding  will  be  sufficient.  Such 
a  verdict  can  not  be  aided  by  intendment,  and,  therefore,  any  fact  not 
ascertained  by  it  will  be  presumed  not  to  exist. 

12.  By  a  special  verdict,  the  jury,  instead  of  finding  for  either  party, 
find  and  state  all  the  facts  at  issue,  and  conclude  conditionally,  that  if, 
ttpoii  the  whole  matter  thus  found,  the  court  should  be  of  opinion  that 
the  plaintiff  has  a  good  cause  of  action,  they  then  find  for  the  plaintiff, 
and  ns^ss  his  damages ;  if  otherwise,  then  for  the  defendant. 

13.  A  special  finding  by  the  jury  upon  material  questions  of  fact  sub- 
mitted to  them  imder  our  recent  statute,  is  not  a  special  verdict,  but 
an  easentially  different  proceeding.  A  special  verdict  can  not  be  found 
when  there  is  a  general  verdict,  but  the  special  findings  of  fact  provided 
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lor  by  the  statute  can  be  required  only  in  case  a  general  verdict  is  ren- 
cLered.  As  both  forms  of  verdict  are  provided  for  by  the  same  statute, 
they  must  be  construed  together  as  being  in  pari  materia. 

14.  The  material  questions  of  fact  authorized  to  be  submitted  to 
the  jury  are  not  such  as  relate  to  mere  evidentiary  facts,  but  they  are 
restricted  to  those  ultimate  facts  upon  which  the  rights  of  the  parties 
•directly  depend.  Hequiring  the  jury  to  find  mere  probative  facts  would 
be  merely  requiring  them  to  find  the  evidence,  and  not  the  facts  they 
may  tend  to  prove.  Doubtless  a  probative  fact  from  which  the  ultimate 
fact  necessarily  results  would  be  material,  as  then  the  court  could  in- 
fer such  ultimate  facts  as  a  matter  of  law. 

15.  The  provision  of  the  statute,  that  when  a  special  finding  of  fact 
is  inconsistent  with  the  general  verdict  the  former  shall  control,  neces- 
fiarily  implies  that  the  fact  to  be  submitted  shall  be  one  which,  if  found, 
"Will  in  its  nature  be  controlling, — ^which  can  never  be  the  case  with  a 
mere  evidentiary  fact.  A  fact  which  merely  tends  to  prove  a  fact  in 
issae,  without  actually  proving  it,  can  not  be  said  to  be,  in  any  legal 
sense,  inconsistent  with  a  general  verdict,  whatever  that  may  be. 

16.  The  common  law  requires  the  unanimous  consent  of  all  the  jurors 
to  their  verdict.  Upon  all  matters  which  they  are  required  to  find  they 
must  be  agreed,  but  the  jurors  are  not  required  to  reach  their  conclu- 
«don8  by  the  same  method  of  reasoning.  To  require  unanimity,  not 
only  in  the  result,  but  also  in  each  of  the  successive  steps  leading  to 
such  result,  would  be  practically  destructive  of  the  system  of  jury  trials. 
For  this  reason  a  party  has  no  right,  under  the  guise  of  submitting 
•qae.stions  of  fact  to  the  jury,  to  require  them  to  give  their  views  upon 
•each  item  of  evidence,  and  thus  practically  subject  them  to  a  cross- 
-examination. 

17.  In  an  action  against  a  railway  company  to  recover  for  the  death 
of  a  person  through  negligence,  the  defendant -asked  the  court  to  sub- 
mit this  special  question  to  the  jury:  "What  precaution  did  the  deceased 
take  to  inform  himself  of«  the  approach  of  the  train  which  caused  the 
injury?"  Held,  that  what  the  deceased  did  to  inform  himself  of  the 
Approach  of  the  train  was  material  only  as  tending  to  show  reasonable 
c^re  on  his  part,  or  the  want  of  it;  that  his  acts  in  that  behalf  were  facts 
which  were  merely  evidentiary  in  their  nature,  and  that  the  question 
was  proi)erly  refused. 

18.  The  court,  in  place  of  the  question  above  giren,  substituted  and 
submitted  in  its  stead  this :  "Was  the  deceased  exercising  reasonable 
care  for  his  own  safety  at  the  time  he  was  killed?"  Held,  that  the  ques- 
tion substiti^ted  by  the  court  submitted  a  material  and  controlling  fact, 
4md  one  that  could  properly  be  made  the  subject  of  a  special  finding. 

19.  In  the  same  case  the  jury  were  specially  asked  these  questions : 
'Did  the  deceased  look  to  ascertain  if  the  train  in  question  was  ap- 
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proaclilngt'*  *'Did  the  deceased  listen  to  ascertain  if  said  train  vras 
approaeliiDf!:?*'  The  jury  answered  both,  "Don't  know:"  Held,  qnes- 
tionable  it  objection  to  the  form  of  the  answer  was  not  waived  by  fail- 
ure to  interpose  the  sajne  before  the  jury  was  discharged;  also,  that  the 
qiieHtions  called  for  a  finding  of  merely  evidentiary  facts,  and  therefore 
a  negative  answer  could  not  have  affected  the  general  verdict. 

20.  Thin  court  can  not  look  to  the  evidence  to  determine  whether 
special  findings  of  the  jury  are  inconsistent  with  the  general  verdict, 
so  that  the  latter  must  be  held  to  be  controlled  by  the  former.  All 
reasonable  iiresumptions  will  be  entertained  in  favor  of  the  verdict,, 
^hile  nothings  will  be  presumed  in  aid  of  the  special  findings  of  fact. 
The  inconsistency  must  be  so  irreconcilable  as  to  be  incapable  of  being 
removed  by  any  evidence  admissible  imder  the  issues. 

21.  Instruction — repeating.  There  is  no  substantial  error  in  the  re- 
fusal of  a  xiroyuT  instruction,  when  others  stating  the  same  legal  prin- 
ciple in  a  different  form,  but  as  available  for  the  party  complaining, 
are  given. 

22.  IP^ACTiCE— directing  what  the  verdict  shall  he.  The  asking  of  an 
instniclion  to  find  for  the  defendant  is  in  the  nature  of  a  demurrer  to 
the  evidence*  and  is  equivalent  to  an  admission  upon  the  record  of 
every  iuct  and  every  conclusion  in  favor  of  the  opposite  party  which 
the  evidence  c-onduces  to  prove,— in  other  words,  every  fact  which  the 
jury  might  have  inferred  from  it  in  favor  of  such  opposite  party.  Such 
an  in8trnetir>n  should  not  be  given  except  when  there  is  a  substantial 
failuro  of  evitlonce  tending  to  prove  the  plaintiff's  cause  of  action,  or 
some  materia]  fact  necessary  to  establish  it. 

23.  In  considering  the  propriety  of  an  instruction  to  find  for  the  de- 
fendant, the  court  has  nothing  to  do  with  any  question  as  to  the  pre- 
ponderance of  the  evidence,  or  the  credibility  of  the  witnesses,  or  the 
force  to  be  f?iv*en  to  the  evidence  having  a  tendency  merely  to  impeach 
their  verat  ity.  The  only  question  is,  whether  any  evidence  was  given, 
which,  if  true,  tended  to  support  a  verdict  for  the  plaintiff. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  tliat  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;   the  Hon.  John  P.  Altgeld,  Judge,  presiding. 

Mr,  W*  C.  GouDY,  and  Mr.  W.  B.  Keep,  for  the  appellant: 
\Vhem  tlio  whole  evidence  is  insufficient  to  support  a  ver- 
dict for  tho  plaintiff,  it  is  the  duty  of  the  court  to  instruct  the 
jury  to  fiiul  for  the  defendant.     Phillips  v.  Dickerson,  85  HI. 
15;  Eeed  v.  Deerjield,  8  Allen,  524;  Simmons  v.  Railroad  Co^ 
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110  HI.  346 ;  Martin  v.  Chambers,  84  id.  579 ;  Frazer  v.  Howe, 
106  id.  573 ;  Railroad  Co.  v.  O'Conner,  115  id.  261 ;  Doane  v. 
Lockwood,  id.  492;  Bartelott  v.  Bank,  119  id.  269. 

In  the  following  cases  the  practice  seems  to  have  been  to 
entertain  the  motion  after  hearing  the  evidence  of  the  defend- 
ant :  Reed  v.  Deerfteld,  8  Allen,  524 ;  Improvement  Co,  v.  Mun- 
son,  14  Wall.  342 ;  Randall  v.  Railroad  Co.  109  U.  S.  478 ; 
Herbert  y.  Butler,  97  id.  318.  And  that  practice  is  recom- 
mended by  this  court  in  City  of  Mattoon  v.  Fallin,  113  111.  249. 

The  regulation  requiring  a  bell  to  be  rung,  being  intended 
for  the  protection  of  persons  on  the  highway,  the  failure  to 
giive  the  notice  thereby  prescribed  is  not  negligence  as  to  the 
railway  servants  working  on  the  line ;  nor  as  to  trespassers  on 
the  line ;  nor  as  to  persons  who,  although  on  the  highway,  are 
not  intending  to  cross  the  line ;  nor  as  to  passengers  in  trains ; 
nor  as  to  travelers  approaching  the  line  on  a  private  way  or 
in  a  blind  alley ;  nor  as  to  travelers  approaching  the  line  on 
a  private  way  running  through  railway  yards ;  nor  as  to  one 
who  ties  his  team  on  the  highway  near  a  crossing.  Patterson 
on  Railway  Accident  Law,  sec.  160 ;  Railroad  Co.  v.  Eininger, 
114111.79. 

The  court  erred  in  refusing  to  require  the  jury  to  answer 
certain  questions^  of  fact,  and  the  finding  on  the  second  and 
tliird  propositions  is  equivalent  to  finding  a  want  of  due  care 
by  the  deceased. 

As  to  the  duty  of  a  person  going  upon  the  track,  to  use  his 
eyes  and  ears  to  learn  whether  a  train  is  approaching,  and 
his  negligence  in  not  doing  so,  see  Tolman  v.  Railroad  Co.  98 
N.  T.  202;  Wilcox  v.  Railroad  Co.  39  id.  361;  Williams  v. 
Railway  Co.  64  Wis.  1;  Bower  v.  Railway  Co.  61  id.  457; 
Railroad  Co.  v.  McKean,  40  111.  236 ;  Railroad  Co.  v.  Jacobs, 
63  id.  179 ;  Railroad  Co.  v.  Bell,  70  id.  102 ;  Railroad  Co.  v. 
Houston,  95  U.  S.  697. 

The  court  erred  in  the  refusal  of  instructions  asked  by  the 
defendant. 
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Mrp  M,  L,  Ejjight,  and  Mr.  Joseph  S.  Kennabd,  for  the 
appellee : 

As  to  the  law  applicable  to  this  case,  it  is  contended  that  it 
is  not  obligatory  upon  the  appellant  to  ring  the  bell  at  via- 
ducts. It  is  held  by  the  Supreme  Court  of  Dlinois  that  it  is 
dangerous  and  gross  negligence  to  drive  trains  at  a  high  rate 
of  speed  in  any  portion  of  populous  towns  and  cities.  Rail- 
way Co,  V.  Knutson,  69  HI.  103 ;  Raibvay  Co.  v.  Ryan,  70  id. 
211 ;  Railroad  Co.  v.  Engel,  84  id.  397;  Railway  Co.  v.  Har- 
V1071,  47  id.  298;  Railroad  Co.  v.  Dickson,  63  id.  151. 

The  special  findings,  as  a  whole,  are  consistent,  and  show 
that  legal  and  proper  conclusions  were  reached. 

This  court  will  not  reverse  when  substantial  justice  has 
been  done.  Jones  v.  Railroad  Co.  68  111.  381 ;  Railway  Co.  v. 
Ryan,  70  id.  212;  Railroad  Co.  v.  Hutchinson^  120  id.  587; 
Railroad  Co.  v.  Haskins,  115  id.  300. 

Mr.  Justice  Bailey  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  by  Annie  Dunleavy, 
administratrix  of  the  estate  of  John  Dunleavy,  deceased,  against 
the  Cliicago  and  Northwestern  Eailway  Company,  to  recover 
damages  under  the  statute  for  the  death  of  the  plaintiff's  intes- 
tate. The  declaration  consisted  of  nine  counts,  to.  the  fifth, 
sixth  and  seventh  of  which  a  demurrer  was  sustained.  To  the 
remaining  counts  the  defendant  pleaded  not  guilty,  and  on 
trial  before  the  court  and  a  jury,  the  issues  were  found  for  the 
plaintiff  and  her  damages  assessed  at  $1800,  and  for  that  sum 
and  costs,  the  court,  after  denying  the  defendant's  motion  for 
a  new  trial,  gave  judgment  for  the  plaintiff.  Said  judgment 
was  affirmed  by  the  Appellate  Court  on  appeal,  and  by  a  fur- 
ther appeal  the  record  is  now  brought  to  this  court. 

The  first  count  of  the  declaration  alleges  that  the  defendant, 
on  the  26th  day  of  July,  1886,  by  its  servants,  r^n  one  of  its 
locomotive  engines  with  a  train  of  freight  cars  thereto  attached, 
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from  east  to  west  over  one  of  its  tracks  under  a  viaduct  at  Blue 
Island  avenue,  in  the  city  of  Chicago ;  that  the  plaintiff's  in- 
testate was  then  and  there  in  the  employ  of  said  city  cleaning 
and  painting  the  iron  columns,  etc.,  of  said  viaduct,  and  that 
"the  said  train  was,  by  and  through  the  negligence,  careless- 
ness and  improper  conduct  of  the  said  defendant,  through  its 
servants  in  the  premises,  run  at  a  high  and  dangerous  rate  of 
speed,"  and  that  while  being  so  run,  it  was  driven  against  and 
upon  said  Dunleavy,  whereby  he  was  instantly  killed.  The 
second  count  alleges  that  the  defendant,  through  its  servants, 
"so  carelessly,  improperly  and  unskillfully  managed  and  con- 
ducted said  engine  and  train,  that  the  said  John  Dunleavy 
was  forcibly  knocked  down  by  said  engine  and  train''  and 
thrown  under  the  wheels  of  the  train  and  instantly  killed. 
The  third  count  sets  up  an  ordinance  of  said  city  requiring  the 
bell  of  each  locomotive  engine  to  be  rung  continually  while 
running  within  the  city,  and  alleging  that  the  defendant's  ser- 
vants in  charge  of  said  train  failed  to  comply  with  said  ordi- 
nance, and  that  in  consequence  of  such  failure  said  Dunleavy 
was  killed.  The  fourth  count  is  substantially  like  the  second. 
The  eighth  count  alleges  that  the  engineer  and  fireman  could, 
by  looking,  have  seen  Dunleavy  standing  at  his  work,  and  by 
sounding  a  whistle  have  given  him  notice  of  the  approach  of 
a  train,  but  that  they  failed  to  sound  the  whistle,  and  that  in 
consequence  of  such  failure  said  Dunleavy  was  killed.  The 
ninth  count  alleges  substantially  the  same  act  of  negligence 
as  the  eighth,  though  in  different  language.  Each  count  al- 
leges in  proper  form  that  Dunleavy  at  the  time  he  was  killed, 
was  in  the  exercise  of  due  care. 

At  the  close  of  the  trial  the  counsel  for  the  defendant  asked 
the  court  to  instruct  the  jury  that  the  evidence  in  the  case 
was  insufficient  to  sustain  a  verdict  for  the  plaintiff,  and  that 
their  verdict  should  therefore  be  for  the  defendant.  This  in- 
struction the  court  refused  to  give,  and  such  refusal  is  assigned 
for  error. 
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A  prayer  for  an  instruction  of  this  character  is  in  the  nature 
of  a  demurrer  to  the  evidence,  and  is  equivalent  to  an  admis- 
sion upon  the  record  of  every  fact  and  every  conclusion  in  favor 
of  the  opposite  party  which  the  evidence  conduces  to  prove,  in 
other  words,  every  fact  which  the  jury  might  have  inferred 
from  it  in  favor  of  such  opposite  party.  Such  instruction 
should  not  therefore  be  given  except  where  there  is  a  substan- 
tial failure  of  evidence  tending  to  prove  the  plaintiff's  cause  of 
action,  or  to  prove  some  material  fact  necessary  to  establish  it. 

The  instruction  asked  was  based  upon  the  theory  that  there 
was  a  substantial  failure  of  evidence  tending  to  prove  the  neg- 
ligence charged  against  the  defendant.  In  considering  the 
propriety  of  said  instruction,  we  have  nothing  to  do  with  any 
question  as  to  the  preponderance  of  the  evidence,  or  the  cred- 
ibility of  the  witnesses,  or  the  force  to  be  given  to  the  evidence 
having  a  tendency  merely  to  impeach  their  veracity.  The  only 
question  is,  whether  any  evidence  was  given  which,  if  true, 
would  have  tended  to  support  a  verdict  for  the  plaintiff. 

Upon  the  question  of  the  speed  of  the  train  at  the  time  Dun- 
leavy was  killed,  the  witnesses  for  the  plaintiff  testified  that  it 
was  moving  very  fast,  some  of  them  fixing  the  speed  at  from 
thirty  to  thirty-five  mQes  per  hour.  Such  speed,  at  the  place 
where  the  accident  happened,  in  a  thickly  settled  portion  of  a 
great  city,  was  of  itself  a  fact  for  the  jury  to  consider  as  tend- 
ing to  show  that  the  defendant  was  guilty  of  negligence,  and 
was  sufi&cient  to  justify  an  inference  to  that  effect.  The  city 
ordinance  requiring  a  bell  to  be  rung  continually  while  the 
train  was  in  motion  at  the  place  in  question  was  proved,  and 
the  testimony  of  a  number  of  the  plaintiff's  witnesses  tended 
to  show  that  no  bell  was  rung  or  other  warning  given  until 
after  Dunleavy  was  struck.  This  evidence,  tending  as  it  did 
to  show  a  breach  of  a  municipal  ordinance,  was  also  a  suffi- 
cient basis  for  an  inference  by  the  jury  of  negligence.  The 
circumstances  under  which  the  plaintiff's  intestate  was  killed, 
and  which  need  not  here  be  stated  in  detail,  clearly  tended  to 
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establish  a  causal  relation  between  such  acts  of  negligence  and 
the  collision  which  resulted  in  his  death.  There  was  also 
evidence,  partly  direct  and  partly  circumstantial,  tending  to 
show  the  exercise  of  ordinary  care  on  the  part  of  the  deceased. 
Manifestly  then  the  case  was  not  one  where  a  demurrer  to  the 
evidence  could  have  been  sustained,  and  the  court  therefore 
properly  refused  to  instruct  the  jury  to  find  a  verdict  for  the 
defendant. 

The  next  questions  to  be  considered  are  those  which  relate 
to  the  special  findings  of  the  jury.  Upon  this  branch  of  the 
case  it  is  urged,  first,  that  the  court  improperly  refused  to 
submit  certain  questions  of  fact  to  the  jury;  second,  that 
certain  of  the  questions  of  fact  submitted  were  not  properly 
answered ;  and,  third,  that  the  special  findings  of  fact  are  in- 
consistent with  the  general  verdict.  The  statute  under  which 
special  findings  may  be  required  is  but  recent,  and  the  rules 
of  practice  thereby  established  have  never  before  been  pre- 
sented to  this  court  for  its  consideration.  We  must  therefore 
look  mainly  to  the  statute  itself  for  our  guide  in  determining 
the  propositions  now  raised.     The  statute  is  as  follows : 

Section  1.  "That  in  all  trials  by  jury  in  civil  proceedings 
in  this  State  in  courts  of  record,  the  jury  may  render,  in  their 
discretion,  either  a  general  or  a  special  verdict ;  and  in  any 
case  in  which  they  render  a  general  verdict,  they  may  be  re- 
quired by  the  court,  and  must  be  so  required  on  request  of 
any  party  to  the  action,  to  find  specially  upon  any  material 
question  or  questions  of  fact  which  shall  be  stated  to  them  in 
writing,  which  questions  of  fact  shall  be  submitted  by  the  party 
requesting  the  same  to  the  adverse  party  before  the  com- 
mencement of  the  argument  to  the  jury. 

Sec.  2.  "Submitting  or  refusing  to  submit  a  question  of 
fact  to  the  jury  when  requested  by  a  party  as  provided  by  the 
first  section  hereof  may  be  excepted  to  and  be  reviewed  on 
appeal  or  writ  of  error  as  a  ruling  on  a  question  of  law. 
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Sec,  3:  "When  the  special  finding  of  fact  is  inconsistent  with 
the  general  verdict,  the  former  shall  control  the  latter  and  the 
court  may  render  judgment  accordingly." 

This  statute,  so  far  as  it  relates  to  special  verdicts,  is  merely 
declaratory  of  the  common  law.  It  has  heen  competent  for 
juries  at  common  law,  since  the  statute  of  13  Edward  1,  to  find 
a  general  verdict,  or  when  they  have  any  doubt  as  to  the  law,  to 
find  a  special  verdict,  and  refer  the  law  arising  thereon  to  the 
decision  of  the  court.  By  a  special  verdict,  the  jury,  instead 
of  finding  for  either  party,  find  and  state  all  the  facts  at  issue, 
and  conclude  conditionally,  that  if  upon  the  whole  matter  thus 
found,  the  court  should  be  of  the  opinion  that  the  plaintiff 
has  a  good  cause  of  action,  they  then  find  for  the  plaintiff, 
and  assess  his  damages ;  if  otherwise,  then  for  the  defendant. 
2  Tidd'&  Practice,  (Am.  ed.)  897,  and  note. 

The  rules  of  law  as  to  special  verdicts  and  their  requisites 
have  long  been  settled  both  in  this  country  and  in  England. 
Thus,  it  is  held  that  they  should  find  facts,  and  not  the  mere 
evidence  of  facts,  so  as  to  leave  nothing  for  the  court  to  deter- 
mine except  questions  of  law.  Vincent  v.  Morrison,  Breese, 
237 ;  Brown  v.  Ralston,  4  Band.  504 ;  Seward  Y.Jackson,  8  Cow. 
406  ;  Henderson  v.  AUens,  1  Hen.  &  Mun.  235 ;  Hill  v.  CoveU, 
1  N.  Y.  522 ;  Langley  v.  Warren,  3  id.  327;  Kinsley  v.  CoyUy 
58  Pa.  St,  461 ;  Thompson  v.  Farr,  1  Spears,  93 ;  Leach  v. 
Church,  10  Ohio  St.  149 ;  LaFrombios  v.  Jackson,  8  Cow.  589. 
To  authorize  a  judgment  upon  a  special  verdict,  all  the  facts 
essential  to  the  right  of  the  party  in  whose  favor  the  judgment 
is  to  be  rendered,  must  be  found  by  the  jury ;  finding  suflScient 
evidence,  prima  facie,  to  establish  such  facts,  is  not  suflScient. 
BUike  V.  Davis,  20  Ohio,  231 ;  Hambleton  v.  Dempsey,  id.  168. 
If  probative  facts  are  found  from  which  the  court  can  declare 
that  the  ultimate  facts  necessarily  result,  the  finding  is  suflS- 
cient, Alhambra  Addition  Water  Co,  v.  Richardson,  72  Cal. 
598 ;  Coveny  v.  Hale,  49  id.  552.  A  special  verdict  cannot  be 
aided  by  intendment,  and  therefore  any  fact  not  ascertained 
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by  it  will  be  presnmed  not  to  exist.  Lee  v.  CarwpbeU,  4  Porter, 
198 ;  ZumuU  v.  WaUon,  2  Munf.  283 ;  Lawrence  v.  Beauhun, 
2  Bailey,  625. 

It  is  manifest  of  course  that  a  special  finding  by  a  jury  upon 
material  questions  of  fact  submitted  to  them  under  the  provi- 
sions of  the  statute  is  not  a  special  verdict,  but  an  essentially 
different  proceeding.  A  special  verdict  cannot  be  found  where 
there  is  a  general  verdict,  but  the  special  findings  of  fact  pro- 
vided for  by  the  statute  can  be  required  only  in  case  a  general 
verdict  is  rendered.  But  while  this  is  so,  much  light  in  rela- 
tion to  special  findings  upon  questions  of  fact,  and  their  ofl5ce 
and  objects,  may  be  derived  from  the  rules  applicable  to  spe- 
cial verdicts.  Both  forms  of  verdict  are  provided  for  by  the 
same  statute,  and  they  must  therefore  be  construed  as  being 
in  pari  materia. 

In  giving  construction  to  the  statute,  the  first,  an^  perhaps 
the  most  important  question,  relates  to  the  scope  and  meaning 
of  the  phrase,  "material  question  or  questions  of  fact."  May 
such  questions  relate  to  mere  evidentiary  facts,  or  should  they 
be  restricted  to  those  ultimate  facts  upon  which  the  rights  of 
the  parties  directly  depend?  Evidently  the  latter.  Not  only 
does  this  conclusion  follow  from  analogy  to  the  rules  relating 
to  special  verdicts,  but  it  arises  from  the  very  nature  of  the 
case.  It  would  clearly  be  of  no  avail  to  require  the  jury  to 
find  mere  matters  of  evidence,  because,  after  being  found,  they 
would  in  no  way  aid  the  court  in  determining  what  judgment  to 
render.  Doubtless  a  probative  fact  from  which  the  ultimate 
fact  necessarily  results  would  be  material,  for  there  the  court 
could  infer  such  ultimate  fact  as  a  matter  of  law.  But  where 
the  probative  fact  is  merely  prima  facie  evidence  of  the  fact  to 
be  proved,  the  proper  deductions  to  be  drawn  from  the  proba- 
tive fact  presents  a  question  of  fact  and  not  of  law,  requiring 
further  action  by  the  jury,  and  it  cannot  therefore  be  made 
the  basis  of  any  action  by  the  court.  Eequiring  the  jury  to 
find  such  probative  fact  is  merely  requiring  them  to  find  the 
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evidence  and  not  the  facts,  and  results  in  nothing  which  can 
be  of  the  slightest  assistance  to  the  parties  or  the  court  in 
arriving  at  the  proper  determination  of  the  suit. 

The  view  we  take  is  strongly  fortified  by  the  provision  of  the 
third  section  of  the  statute,  that,  when  a  special  finding  of 
fact  is  inconsistent  with  the  general  verdict,  the  former  shall 
control.  This  necessarily  implies  that  the  fact  to  be  submitted 
shall  be  one  which,  if  found,  may  in  its  nature  be  controlling. 
That  can  never  be  the  case  with  a  mere  evidentiary  fact.*  A 
fact  which  merely  tends  to  prove  a  fact  in  issue  without  actu- 
ally proving  it,  can  not  be  said  to  be,  in  any  legal  sense,  in- 
consistent with  a  general  verdict,  whatever  that  verdict  may 
be.  Such  inconsistency  can  arise  only  where  the  fact  found 
is  an  ultimate  fact,  or  one  from  which  the  existence  or  non- 
existence of  such  ultimate  fact  necessarily  follows,  and  that  is 
never  the  case  with  that  which  is  only  prima  facie  evidence  of 
the  fact  sought  to  be  proved. 

The  common  law  requires  that  verdicts  shall  be  the  decla- 
ration of  the  unanimous  judgment  of  the  twelve  jurors.  Upon 
all  matters  which  they  are  required  to  find  they  must  be  agreed. 
But  it  has  never  been  held  that  they  must  all  reach  their  con- 
clusions in  the  same  way  and  by  the  same  method  of  reasoning. 
To  require  unanimity  not  only  in  their  conclusions  but  in  the 
mode  by  which  those  conclusions  are  arrived  at  would  in  most 
cases  involve  an  impossibility.  To  require  unanimity  there- 
fore, not  only  in  the  result  but  also  in  each  of  the  successive 
steps  leading  to  such  result,  would  be  practically  destructive 
of  the  entire  system  of  jury  trials.  To  illustrate,  suppose  a 
plaintiff  trying  his  suit  before  twelve  jurors,  should  seek  to 
prove  a  fact  alleged  in  his  declaration  by  giving  evidence  of 
twelve  other  facts,  each  having  an  independent  tendency  to 
prove  the  fact  alleged.  The  evidence  of  each  probative  fact, 
or  the  conclusions  to  be  drawn  from  it,  might  appeal  with  pe- 
culiar force  to  the  belief  or  judgment  of  some  one  of  the  jurors, 
but  less  so  to  his  fellows.     The  cumulative  effect  of  all  the 
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evidence  might  be  such  as  to  leave  no  doubt  in  the  mind  of  any 
member  of  the  panel  as  to  the  truth  of  the  fact  alleged,  still, 
if  the  jury  were  required  to  find  specially  as  to  each  probative 
fact,  no  one  of  the  twelve  facts  would  be  at  all  likely  to  meet 
with  the  unanimous  concurrence  of  the  entire  jury.  As  to 
each  they  would  be  compelled  to  confess  their  inability  to 
agree,  or  what  would  be  its  equivalent,  say  they  did  not  know 
or  could  not  tell,  which,  if  we  apply  the  rules  governing  spe- 
cial verdicts,  would  be  tantamount  to  a  finding  that  the  fact 
was'  not  proved  or  did  not  exist.  If  such  finding  should  be 
required,  and  should  be  given  the  effect  of  controlling  the  gen- 
eral verdict,  the  result  would  be,  that  under  such  system  of 
trial,  general  verdicts  could  but  seldom  stand. 

However  natural  the  curiosity  parties  may  have  to  know  the 
precise  course  of  reasoning  by  which  jurors  may  arrive  at 
verdicts  either  for  or  against  them,  they  have  no  right,  under 
guise  of  submitting  questions  of  fact  to  be  found  specially  by 
the  jury,  to  require  them  to  give  their  views  upon  each  item  of 
evidence,  and  thus  practically  subject  them  to  a  cross-exami- 
nation as  to  the  entire  case.  Such  practice  would  subserve 
no  useful  purpose,  and  would  only  tend  to  embarrass  and  ob- 
struct the  administration  of  justice;  and  we  may  further  say 
that  such  practice  finds  no  warrant  in  our  statute. 

We  are  referred  to  one  case  in  another  State,  where,  in  a 
suit  for  personal  injuries  against  a  railroad  company,  the  de- 
fendant was  permitted,  under  a  statute  somewhat  similar  to 
ours,  to  put  to  the  jury  no  less  than  one  hundred  and  thirty- 
six  interrogatories  as  to  the  facts,  covering,  apparently  every 
possible  phase  of  the  evidence.  The  judgment  against  the 
railroad  company  was  reversed  for  an  erroneous  instruction  to 
the  jury  as  to  the  form  of  their  answer  to  questions  where  the 
evidence  was  not  sufficient,  but  no  suggestion  seems  to  have 
been  made  that  any  portion  of  the  questions  put  to  the  jury 
were  improper.    Whatever  may  be  the  view  of  such  practice 
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taken  by  the  courts  of  other  States,  we  are  unwilling  to  giv& 
our  countenance  to  its  adoption  here. 

In  the  present  case  the  defendant's  counsel  prepared  and 
submitted  fifteen  questions  of  fact  upon  which  the  court  wa& 
asked  to  require  the  jury  to  make  special  findings.  Of  these 
the  eleventh  and  twelfth  were  refused.  The  first  was  modified 
and  submitted  to  the  jury  in  its  modified  form.  The  residue 
of  the  questions  were  submitted  as  asked.  We  do  not  under- 
stand that  the  defendant  is  now  complaining  of  the  action  of 
the  court  in  relation  to  its  eleventh  and  twelfth  questions  of 
fact*  The  first,  as  prepared  by  the  defendant's  counsel,  waa 
B&  follows : 

1.  "^Vhat  precaution  did  the  deceased  take  to  inform  him- 
self of  the  approach  of  the  train  which  caused  the  injury  ?'^ 

This  was  modified  by  the  court  so  as  to  read  as  follows : 

1-  "Was  the  deceased  exercising  reasonable  care  for  his- 
own  safety  at  the  time  he  was  killed  ?" 

The  ultimate  fact  which  it  was  incumbent  upon  the  plaintiflF 
to  prove,  and  which  the  defendant  sought  to  disprove,  was,, 
that  the  deceased,  at  the  time  he  was  killed,  was  in  the  exer- 
cise of  due  care.  That  was  one  of  the  issues  made  by  the 
pleadings,  and  it  was  one  of  the  ultimate  facts  upon  which 
the  plaiiitiflf's  right  to  recover  necessarily  depended.  What  the 
deceased  did  to  inform  himself  of  the  approach  of  the  train 
was  material  only  as  tending  to  show  reasonable  care  on  hia 
part  or  the  want  of  it.  His  acts  in  that  behalf,  then,  what- 
over  Utey  may  have  been,  were  facts  which  were  merely  evi- 
dential in  their  nature,  and  while  they  doubtless  would  have 
had  a  tendency  to  prove  reasonable  care  or  the  contrary,  there 
were  none  of  them,  so  far  as  the  evidence  shows,  which  would 
have  lieen  conclusive  of  that  question.  The  question,  then,  as 
submitted  by  the  defendant's  counsel,  sought  to  obtain  a  find- 
ing as  to  mere  probative  facts,  and  the  court  therefore  prop- 
erly refused  to  require  the  jury  to  answer  it.  The  question 
substituted  by  the  court  submitted  to  the  jury  a  material  and 
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controlling  fact,  and  one  which  could  be  properly  made  the 
subject  of  a  special  finding. 

Complaint  is  made  to  the  answers  given  by  the  jury  to  the 
fourth  and  fifth  questions.     Those  questions  were  as  follows : 

4.  '*Did  the  deceased  look  to  ascertain  if  the  train  in  ques- 
tion was  approaching? 

6.  "Did  the  deceased  listen  to  ascertain  if  said  train  was 
approaching  ?" 

To  both  of  these  questions  the  jury  answered :  "Don't  know.** 
It  is  perhaps  questionable  whether  the  defendant,  in  order  to 
ayail  itself  of  the  objection  that  no  proper  answer  was  made 
to  these  questions,  should  not  have  made  it  at  the  time  the 
Tcrdict  was  returned  and  before  the  jury  were  discharged,  for 
then  the  jury  might  have  been  required  to  complete  their  ver- 
dict by  making  proper  answers.  Moss  v.  Priest,  19  Abb.  Prac. 
814.  But  however  that  may  be,  it  is  manifest  that  the  error, 
if  it  be  one,  cannot  have  been  prejudicial  to  the  defendant  un- 
less it  can  be  seen  that  answers  to  said  questions  most  favor- 
able to  the  defendant,  which  of  course  would  have  been  answers 
in  the  negative,  would  have  constituted  a  finding  inconsistent 
with  the  general  verdict. 

If  then  we  treat  said  questions  as  having  been  answered  in 
the  negative,  would  such  answers,  either  alone  or  in  connection 
with  the  answers  to  the  other  questions,  have  constituted  a 
finding  necessarily  inconsistent  with  the  general  verdict  ?  To 
the  second  question,  viz.,  "If  the  deceased  had  looked  before 
the  accident,  could  he  have  discovered  the  approach  of  the 
train  in  time  to  have  avoided  the  accident  ?"  the  jury  answered, 
"Yes,**  and  to  the  third  question,  viz.,  "If  the  deceased  had 
listened  before  the  approach  of  said  train,  could  he  have  dis- 
covered the  approach  of  the  train  in  time  to  have  avoided  the 
accident?"  they  answered,  "If  he  had  concentrated  his  atten- 
tion in  that  particular  direction,  yes."  The  first  question,  viz., 
"Was  the  deceased  exercising  reasonable  care  for  his  safety  at 
the  time  he  was  killed?"  was  also  answered,  "Yes." 
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The  question  then  presents  itself,  whether,  if  it  be  admitted 
that  the  deceased  neither  looked  or  listened  for  the  train,  and 
also  that  if  he  had  looked  he  could  have  seen  it,  and  if  he  had 
listened  with  his  attention  concentrated  in  that  direction,  he 
could  have  heard  it  in  time  to  avoid  the  accident,  such  facts 
would  constitute  such  conclusive  proof  of  contributory  negli- 
gence on  the  part  of  the  deceased  as  would  have  barred  a  re- 
recovery.  Undoubtedly  a  failure  to  look  or  listen,  especially 
where  it  affirmatively  appears  that  looking  or  listening  might 
have  enabled  the  party  exposed  to  injury  to  see  the  train  and 
thus  avoid  being  injured,  is  evidence  tending  to  show  negli- 
gence. But  they  are  not  conclusive  evidence,  so  that  a  charge 
of  negligence  can  be  predicated  upon  them  as  a  matter  of  law. 
There  may  be  various  modifying  circumstances  excusing  the 
party  from  looking  or  listening,  and  that  being  the  case,  a 
mere  failure  to  look  or  listen  cannot,  as  a  legal  conclusion, 
be  pronounced  negligence  per  se. 

In  determining  whether  the  special  findings  are  inconsistent 
with  the  general  verdict  so  that  the  latter  must  be  held  to  be 
controlled  by  the  former,  this  court  cannot  look  at  the  evidence. 
All  reasonable  presumptions  will  be  entertained  in  favor  of  the 
verdict,  while  nothing  will  be  presumed  in  aid  of  the  special 
findings  of  fact.  The  inconsistency  must  be  irreconcilable,  so 
as  to  be  incapable  of  being  removed  by  any  evidence  admiss- 
ible imder  the  issues.  Pennsylvania  Co.  v.  Smith,  98  Ind.  42  ; 
McComas  v.  Haas,  107  id.  512 ;  Redelsheimer  v.  Miller,  id.  485, 
Under  these  principles  it  must  be  held  that  there  is  no  neces- 
sary or  irreconcilable  inconsistency  between  the  special  find- 
ings and  the  general  verdict,  especially  in  view  of  the  fact  that 
the  jury,  notwithstanding  their  finding  that  the  deceased  did 
not  look  or  listen,  also  found  that  he  was  in  the  exercise  of 
reasonable  care. 

Complaint  is  made  of  the  refusal  of  the  court  to  give  to  the 
jury  certain  instructions  asked  on  behalf  of  the  defendant. 
Two  of  the  instructions  so  refused  are  the  following: 
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7.  "The  jury  are  instructed,  as  a  matter  of  law,  that  if 
you  believe,  from  the  evidence,  that  the  deceased  could,  by  the 
exercise  of  ordinary  care  and  prudence  on  his  part,  have  seen 
or  ascertained  the  approach  of  the  train  in  time  to  have  avoided 
the  accident,  even  if  the  necessary  signals  were  not  given  by 
the  defendant,  or  its  servants  in  charge  of  the  train,  then  and 
in  that  case,  it  is  immaterial  whether  such  signals  were  given 
or  not,  and  any  neglect  to  give  them,  on  the  part  of  the  de- 
fendant, would  not  furnish  suflScient  ground  for  a  recovery. 

12.  "The  jury  are  instructed,  as  a  matter  of  law,  that  if 
you  believe,  from  all  the  evidence  in  this  case,  that  if  the  de- 
ceased had  looked  and  listened  for  approaching  trains,  he 
could,  by  the  exercise  of  either  of  these  faculties,  have  discov- 
ered the  approaching  engine  in  time  to  have  avoided  the  acci- 
dent, the  presumption  of  law  would  be  that  he  did  know  of  the 
approach  of  said  engine.  When  a  person  can  see  they  must 
see,  and  it  will  not  avail  them  to  say  they  did  not." 

Of  these  instructions,  the  seventh  is  based  upon  the  theory 
that  if  the  deceased  failed  to  exercise  ordinary  care  to  see  and 
ascertain  the  approach  of  the  train,  such  negligence  was  suffi- 
cient to  bar  a  recovery,  wholly  irrespective  of  the  degree  of 
negligence  of  which  the  servants  of  the  defendant  may  have 
been  guilty  in  failing  to  give  the  requisite  signals ;  that  is  to 
say,  even  though  the  defendant's  servants  may  have  been 
guilty  of  negligence  in  that  behalf  so  gross  as  to  amount  to 
a  wanton  or  reckless  disregard  of  the  safety  of  the  deceased 
or  of  the  public.  That  such  is  not  the  law  is  too  well  estab- 
lished to  require  the  citation  of  authorities.  The  proper  rule 
was  laid  down  with  substantial  accuracy  in  the  thirteenth  in- 
struction given  at  the  instance  of  the  defendant,  in  which  it 
was  held,  that  if  the  deceased,  by  the  exercise  of  ordinary  care^ 
could  have  seen  the  approach  of  the  train,  then  the  law  made 
it  his  duty  to  see  it,  and  that  if  he  failed  in  such  duty,  his 
failure  would  bar  a  recovery,  unless  the  evidence  showed  that 
the  defendant  or  its  servants  were  guilty  of  negligence  so  gross 
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as  to  amount  to  a  willful  disregard  of  the  rights  or  safety  of 
the  public.  By  this  latter  instruction  the  law  was  laid  down 
as  favorably  for  the  d^endant  as  it  had  a  right  to  ask,  and 
the  seventh  instruction  was  therefore  properly  refused. 

The  twelfth  instruction  was  clearly  erroneous.  There  is  no 
legal  presumption  by  virtue  of  which  the  deceased,  if  he  could 
have  discovered  the  approaching  engine  by  either  looking  or 
listening,  must  be  deemed  to  have  actually  known  that  the 
engine  was  approaching ;  nor  is  there  any  rule  of  law  whichj 
under  the  circumstances  here  supposed,  would  treat  him  as 
though  he  had  actual  knowledge  of  its  approach.  Failing  to 
ascertain  the  approach  of  the  engine  when  the  means  of  doing 
60  were  within  his  reach  would  be  mere  negligence,  but  failing 
to  get  out  of  the  way  of  the  engine  when  he  actually  knew  of 
its  approach  would  be  suicide. 

The  following  instruction,  the  seventeenth  of  those  asked  by 
the  defendant,  was  also  refused : 

*The  jury  are  instructed,  as  a  matter  of  law,  that  if  you 
believe,  from  the  evidence  in  this  case,  that  both  the  plaintiff 
and  the  agents  and  servants  of  the  defendant  were  guilty  of 
gross  negligence  contributing  to  the  injury  complained  of  in 
this  case,  your  verdict  should  be  for  the  defendant." 

This  instruction  contained  a  proposition  of  law  which  has 
been  frequently  approved  by  this  court,  but  we  are  of  the 
opinion  that,  in  view  of  the  rules  laid  down  in  various  of  the 
instructions  given,  the  defendant  could  not  have  been  materi- 
ally prejudiced  by  its  refusal.  By  the  fourth  instruction  the 
jury  were  told  that,  if  the  plaintiff  had  failed  to  prove  that  the 
deceased  was  in  the  exercise  of  ordinary  care  and  prudence  for 
his  own  safety,  she  could  not  recover.  The  legal  effect  of  a 
want  of  ordinary  care  on  the  part  of  the  deceased  was  thus 
stated  in  a  form  just  as  available  for  the  defendant  as  it  was 
in  the  instruction  refused.  The  sixth  instruction  held,  as  a 
matter  of  law,  that  ordinary  care,  when  one  is  surrounded  by 
dangers  and  his  position  exposes  him  to  impending  disaster^ 
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involves  the  exercise  of  the  highest  degree  of  yigilance  and  care, 
and  that  the  deceased  was  bound  to  exercise  that  degree  of  care, 
and  that  if  by  its  exercise  he  might  have  avoided  injury,  the 
plaintiff  could  not  recover.  In  various  of  the  other  instructions 
given,  the  eflFeet  of  the  negligence  of  the  deceased  upon  the 
{  plaintiff's  right  to  recover  was  stated,  and  we  think,  therefore, 

that  the  jury  were  fully  instructed  on  that  question,  and  that 
the  instruction  refused  could  have  given  them  no  material  in- 
I  formation  or  assistance  not  embodied  in  the  other  instructions. 

I  The  only  other  ruling  of  the  court  in  relation  to  the  instruc- 

I  tions  of  which  complaint  is  now  made,  is  its  refusal  to  give  the 

I  defendant's  twentieth  instruction,  which  was  as  follows : 

"The  jury  are  instructed,  as  a  matter  of  law  applicable  to 
I  this  case,  that  under  the  pleadings  in  this  case,  the  defendant, 

the  railway  company,  had  a  right  to  run  its  engine  and  train, 
at  the  time  and  place  of  injury  to  the  deceased,  at  any  rate 
of  speed  consistent  with  the  safety  of  its  employes  and  the 
property  on  its  train." 

The  declaration  contains  no  averment  of  any  municipal  or- 
dinance of  the  city  of  Chicago  in  relation  to  the  speed  of  trains. 
But  it  cannot  be  admitted  that,  in  the  absence  of  such  ordi- 
nance,  a  railroad  company  has  no  duty  on  that  subject  to  the 
public.  It  may  be  as  safe  for  the  employes  and  property  on 
its  train  to  run  its  trains  thirty,  forty  or  fifty  miles  an  hour 
through  a  populous  city  like  Chicago  as  in  the  countiy,  but  no 
one  would  claim  that  so  doing  would  not  be  highly  dangerous 
to  the  general  public,  or  that  a  railroad  company,  even  in  the 
absence  of  all  municipal  regulation,  would  be  at  liberty  to 
adopt  the  same  rates  of  speed  in  the  city  as  in  the  country. 
Bailroad  companies,  where  there  is  no  express  statute  or  ordi- 
nance, are  bound  by  the  rules  of  the  common  law  to  exercise 
their  franchises  with  a  due  regard  to  the  interests,  the  welfare 
and  safety  of  the  public,  and  in  fixing  the  rate  of  speed  at 
which  their  trains  may  be  run,  the  public  safety  is  a  matter 
which  is  always  entitled  to  be  taken  into  consideration. 
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But  it  is  said  that  at  the  place  where  the  deceased  was 
killed  the  general  public  had  no  right  to  be.  This  may  be 
admitted,  but-  it  is  nevertheless  true  that  the  deceased  was 
rightfully  there,  and  had  been  working  there  for  such  length 
of  time  as  raises  some  implication  of  notice  to  the  defendant 
of  Lis  presence  there  and  of  his  employment.  It  cannot  be 
said  that  railroad  companies  owe  no  duty  of  care  to  those  wha 
are  rightfully  upon  their  right  of  way,  even  though  the  general 
pubhc  be  excluded  therefrom.  As  the  twentieth  instruction 
was,  io  eflPect,  a  denial  of  such  duty,  not  only  to  the  general 
public  but  also  to  the  deceased,  it  was  properly  refused. 

We  are  of  the  opinion  that  the  record  contains  no  material 
error,  and  the  judgment  of  the  Appellate  Court  will  therefore 
be  affirmed.  Judgment  affirmed. 


The  Village  op  Carterville 

V. 

Samuel  Cook. 

Filed  at  MtVemon  June  17, 1889. 

1 .  Neoltoenoe — concurring  'negligence  of  different  parties — who  shall 
be  IkiUe.  If  a  person,  while  exercising  due  care  for  his  personal  safety, 
"be  injured  by  the  combined  result  of  an  accident  and  the  inadvertent 
or  frareless  act  of  another,  or  the  negligence  of  a  city  or  village,  and  the 
iujfiry  would  not  have  been  sustained  but  for  such  negligence  of  the- 
city  or  village,  yet,  although  the  accident  or  wrongful  act  of  the  third 
pers<jji  be  the  primary  cause  of  the  injury,  if  it  was  such  as  common 
prudi'iiee  could  not  have  foreseen  and  avoided,  the  negligent  city  or 
\  i-  *    ^     Yillji^e  will  be  liable  for  the  injury. 

ITS   470        2.    So  where  a  boy  about  fifteen  years  old,  while,  in  the  observance 

I-  ^  °  t^^     of  ordmary  care  for  his  own  safety,  passing  along  a  much  used  side> 

8!k  &3i     wfilk  of  ft  village,  was,  by  reason  of  the  inadvertent  or  negligent  shov- 


m^  by  one  boy  of  anothet  boy  against  him,  jostled  or  pushed  from  the 

m  &S  side  vQlk  at  a  point  where  it  was  elevated  some  six  feet  above  the  ground, 

]jiy    i^^j  and  where  it  waa  unprotected  by  railing  or  other  guard,  and  he  was 

1H4    4S«  thereby  seriously  injured,  it  was  held,  that  the  village  was  liable  to  the 

*^a^e[  party  aa  injured,  in  damages,  notwithstanding  the  primary  cause  of  his. 

^^^^     t  loa  inJLU'V  was  the  act  of  the  other  boy. 
Mwk  *  loo 

v-}^    ml 

ilinSl  Digitized  by  GoOQIc 

ym  '149  o 


YiLLAos  OF  Cabtebtillb:  V,  Cook.  153 


Briefs  of  Counsel. 


/  Appeal  from  the  Appellate  Court  for  the  Fourth  District ; —  ^^  , J^^l 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Wil-  I09a  '622 
liamson  county;  the  Hon.  David  J.  Baker,  Judge,  presiding.   eu«ai^Ra| 

Mr.  J.  M.  Washbihin,  and  Mr.  W.  W.  Barb,  for  the  appellant : 

A  municipal  corporation  may  determine  for  itself  to  what 
extent  it  will  guard  against  mere  possible  accidents.  2  Dillon 
on  Mun.  Corp.  sec.  1006;  Lansing  v.  Toolon,  37  Mich.  132; 
Freeport  v.  labell,  83  111.  440. 

Want  of  railings  is  not  negligence  per  se.  Staples  v.  Canton, 
69  Mo.  692 ;  Fairbury  v.  Rogers,  2  Bradw.  96 ;  QrayviUe  v. 
Wkiiaker,  86  111.  439. 

It  is  only  required  to  keep  its  sidewalks  in  a  reasonably  safe 
condition.  Centralia  v.  Krouse,  64  111.  19 ;  Chicago  v.  McGiven, 
78  id.  347 ;  Chicago  v.  Bixhy,  84  id.  84 ;  Bloomington  v.  Read, 
2  Bradw.  542.     . 

It  is  not  liable  for  an  injury  caused  by  the  combined  effect 
of  the  unsafe  condition  of  a  highway  and  the  unlawful  or  care- 
less acts  of  a 'third  person.  Sheppard  v.  Chelsea,  4  Allen,  113 ; 
Rowell  V.  City  of  Lowell,  7  Gray,  103 ;  Rockford  v.  Tripp,  83 
HI.  248 ;  Marble  v.  Worcester,  4  Gray,  395 ;  Quincy  v.  Barker, 
81  lU.  300 ;  Lovenguth  v.  Bloomington,  71  id.  238 ;  2  Dillon 
on  Mun.  Corp.  sec.  1006. 

Mr.  B.  W.  Pope,  and  Mr.  Geobge  W.  Young,  for  the  appellee : 

Whether  a  sidewalk  is  really  defective,  is  a  question  of  fact. 
Burt  V.  Boston,  122  Mass.  223. 

Whether  a  railing  or  a  light  at  any  part  of  the  highway  is 
necessary,  is  a  question  of  fact  for  the  jury.  4  Wait's  Actions 
and  Defenses,  677 ;  Shearman  &  Redfield  on  Negligence,  sees. 
390,  391,  414;  Houfe  v.  Town  of  Fulton,  29  Wis.  296;  9  Am. 
Rep.  568;  Leicester  v.  Town  of  Pittsford,  6  Vt.  245. 

Whether  or  not  a  sidewalk  is  properly  constructed,  is  a 
question  within  the  province  of  a  jury.  Sidlivan  v.  Oshkosh, 
65  Wis.  558;  Morrill  on  City  Negligence,  236. 
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It  is  the  duty  of  a  municipal  corporation  to  keep  its  streets, 
etc*»  in  a  reasonably  safe  condition  for  public  use.  Demre  v. 
Baihy,  131  Mass.  169;  Niven  v.  Rochester,  76  N.  Y.  619. 

The  city  is  charged  with  a  duty  to  keep  its  streets  in  order, 
and,  it  may  almost  be  said,  is  bound  to  act  upon  the  assump- 
tion that  they  are  unsafe.     Morrill  on  City  Negligence,  136. 

When  two  causes  combine  to  produce  an  injury  to  a  traveler 
upon  a  highway,  both  of  which  are  in  their  nature  proximate, 
the  one  being  a  culpable  defect  in  a  highway,  and  the  other 
eome  occurrence  for  which  neither  party  is  responsible,  the 
municipality  is  liable,  provided  the  injury  would  not  have  been 
Biistained  but  for  such  defect.  Clark  v.  Lehanorty  63  Me.  393 ; 
Maenuley  v.  Neio  York,  67  N.  T.  602 ;  Kennedy  v.  New  York,  73 
id.  366;  Galveston  v.  Posnainsky,  62  Texas,  118;  Crawfords- 
Vilk  V.  Smith,  79  Ind.  308 ;   Morrill  on  City  Negligence,  106. 

Negligence  may  be  the  proximate  cause  of  an  injury  of 
wliich  it  is  not  the  sole  or  immediate  cause.  If  the  defend- 
jiiit^i  negligence  concurred  with  some  other  event,  other  than 
tLii^  j>]aintiff's  fault,  to  produce  the  plaintiff's  injury,  so  that 
it  clearly  appears  that  but  for  such  negligence  the  injury  would 
not  liave  happened,  and  both  circumstances  are  closely  con- 
n^ctt^l  with  the  injury  in  the  order  of  events,  the  defendant  is 
reBpcMisible,  even  though  his  negligent  act  was  not  the  nearest 
cause  in  order  of  time.  Shearman  &  Eedfield  on  Negligence, 
mcA.  10,  596,  27,  45;  4  Wait's  Actions  and  Defenses,  719. 

Where  a  town  neglected  to  keep  a  highway  reasonably  safe, 
tlic^  fact  that  there  was  negligence  of  a  third  party  in  contrib- 
uting^ to  the  injury  is  of  no  consequence.  BmreU  Township 
V.  Unmpher,  4  Pa.  (L.  ed.)  756. 

TAy.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

The  evidence  given  upon  the  trial  tended  to  prove  that  the 
phiijitiff,  a  boy  of  some  fifteen  years  of  age,  while,  in  the  ob- 
Berrance  of  ordinary  care  for  his  own  safety,  passing  along  a 
much  used  public  sidewalk  of  the  defendant,  was,  by  reason 
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of  the  inadvertent  or  negligent  shoving  by  one  boy  of  another 
boy  against  him,  jostled  or  pushed  from  the  sidewalk,  at  a 
point  where  it  was  elevated  some  six  feet  above  the  ground, 
and  was  unprotected  by  railing  or  other  guard,  and  thereby 
seriously  injured  in  one  of  his  limbs. 

The  objection  urged  against  the  ruling  in  refusing  and  mod- 
ifying instructions,  presents  the  question  whether,  conceding 
the  negligence  of  the  defendant  in  omitting  to  reasonably  guard 
the  sidewalk  at  the  point  where  plaintiff  was  injured,  by  rail- 
ing or  otherwise,  the  concurring  negligence  of  a  third  party 
over  whom  it  had  no  control,  in  producing  the  injury,  releases 
it  from  liability.  The  Supreme  Court  of  Massachusetts  have 
held  in  Rowell  v.  City  of  Lowell,  7  Gray,  103,  Kidder  v.  Dun- 
stable^ id.  104,  and  Shephard  et  ux,  v.  Inhabitants  of  Chelsea,  4 
Allen,  113,  that  it  does.  These  cases,  however,  seem  to  rest, 
to  some  extent,  upon  the  phraseology  of  the  Massachusetts 
statute,  which  is  less  comprehensive,  in  this  class  of  cases, 
than  is  the  ruling  in  this  court.  {Chicago  v.  Keefe,  Admr.  114 
111.  222.)  At  all  events,  we  are  committed  to  a  different  line 
of  ruling  upon  this  question.  In  Joliet  v.  Verley,  35  111.  58, 
Bloomington  v.  Bay,  42  id.  503,  and  City  of  Lacon  v.  Page,  48 
id.  500,  we  held,  that  if  a  person,  while  observing  due  care 
for  his  personal  safety,  be  injured  by  the  combined  result  of 
an  accident  and  the  negligence  of  a  city  or  village,  and  the 
injury  would  not  have  been  sustained  but  for  such  negligence, 
yet,  although  the  accident  be  the  primary  cause  of  the  injury, 
if  it  was  one  which  common  prudence  and  sagacity  could  not 
have  foreseen  and  provided  against,  the  negligent  city  or  vil- 
lage will  be  liable  for  the  injury. 

It  is  not  perceived  how,  upon  principle,  the  intervention  of 
the  negligent  act  of  a  third  person,  over  whom  neither  the 
plaintiff  nor  the  defendant  has  any  control,  can  be  different 
in  its  effect  or  consequence,  in  such  case,  from  the  interven- 
tion therein  of  an  accident  having  a  like  effect.  The  former 
no  more  than  the  latter  breaks  the  causal  connection  of  the 
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negligence  of  the  city  or  village  with  the  injury.  The  injured 
party  can  no  more  anticipate  and  guard  against  the  one  than 
the  other,  and  the  elements  which  constitute  the  negligence 
of  the  city  or  village  must  be  precisely  the  same  in  each  case ; 
and  we  have  accordingly  held,  that  where  a  party  is  injured 
by  the  concurring  negligence  of  two  different  parties,  each  and 
both  are  liable,  and  they  may  be  sued  jointly  or  separately. 
{Wahaahy  St.  Louis  and  Pacific  Ry.  Co.  v.  SJmcklet,  Admx.  105 
111.  364;  Transit  Co.  v.  Shacklett,  119  id.  232.)  And  this  is 
abundantly  sustained  by  decided  cases  elsewhere.  Northern 
Pennsylvania  Railroad  Co.  v.  Mahoney,  67  Pa.  St.  187 ;  Cteve- 
land,  etc.,  Railroad  Co.  v.  Terry,  8  Ohio,  (N.  S.)  670 ;  Smith  v. 
N.  y.,  S.  and  W.  Railroad  Co.  46  N.  J.  L.  7 ;  Webster  v.  Hud- 
son River  Railroad  Co.  30  N.  Y.  260 ;  Patterson  on  Railway 
Accident  Law,  sees.  3d,  96,  and  cases  cited  in  notes  appended 
to  each  section.  See,  also,  Shearman  &  Eedfield  on  Negli- 
gence, (2d  ed.)  sees.  10,  27,  46,  401.  And  we  have  applied 
the  same  rule  in  a  suit  for  negligence  against  a  municipal  cor- 
poration.    Peoria  v.  Simpson,  110  111.  301. 

The  Massachusetts  rule  seems  to  be  applied  also  in  Maine, 
(Moulton  V.  Sanford,  61  Me.  127,  Wellcome  v.  Leeds,  id.  313,) 
but  it  seems  to  have  been  elsewhere  repudiated  when  the  ques- 
tion has  been  considered.  See  Hunt  v.  PenneU,  9  Vt,  411, 
and  authorities  cited  su-pra. 

The  instructions,  as  given,  fairly  presented  the  law  of  the 
case  to  the  jury ;  and  concurring,  as  we  do,  fully,  with  the 
views  expressed  in  the  opinion  of  the  Appellate  Court  by  Mr. 
Justice  Green,  {Village  of  CarterviUe  v.  Cook,  29  App.  Ct.  E, 
495,)  we  deem  it  imnecessary  to  comment  further  upon  the 
rulings  below. 

The  judgment  is  afiBrmed.  Judgment  affirmed. 

Mr.  Justice  Baker,  having  tried  this  case  in  the  circuit 
court,  took  no  part  in  its  consideration  here. 
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Edward  C.  Hegeler 

V. 

The  First  National  Bank  of  Peru. 
Filed  at  Ottawa  June  IS,  1869. 

1.  Fbatjd— (w  between  ereditora — a  prior  creditor  omitting  to  discloae 
his  claim  or  hia  aecurity.  The  mere  tailure  of  a  creditor  to  disclose  the 
fact  that  he  has  been  seciared  by  the  debtor's  notes,  with  power  of  at- 
torney to  confess  judgment,  and  the  creditor  failing  to  enter  up  judg- 
ment for  several  months  after  his  debt  is  due,  will  not  constitute  a  fraud 
against  other  persons  who  may  afterwards  give  the  debtor  credit  on  the 
faith  of  his  apparent  solvency,  ^ven  if  such  preferred  creditor  had 
knowledge  of  his  debtor's  insolvency,  he  would  not  be  bound  to  dis- 
close that  fact,  or  the  amount  due  from  such  debtor. 

2.  But  if  the  prior  creditor,  having  knowledge  of  the  insolvency  of 
a  person,  loans  him  a  large  sum,  taking  notes,  with  a  power  of  attorney 
for  the  confession  of  judgment  thereon,  as  a  security,  and  such  creditor 
at  the  time  agrees  to  conceal  the  fact  of  the  loan  and  the  security  so 
given,  and  allow  the  debtor  to  retain  the  full  control  of  his  property, 
free  from  any  record  or  known  lien,  and  in  pursuance  of  such  agree- 
ment does  conceal  the  facts  in  relation  to  such  indebtedness  for  nearly 
a  year,  with  the  intention  of  allowing  the  debtor  new  and  further  credit 
elsewhere  and  to  defraud  other  creditors,  it  seems  that  such  prior  cred- 
itor would  be  guilty  of  a  fraud,  for  which  he  shoiQd  be  postponed  to 
the  rights  of  other  creditors. 

3.  In  this  case,  a  bank  loaned  an  embarrassed  or  failing  corporation 
a  large  sum  of  money,  taking  its  notes  due  one  day  after  date,  secured 
by  a  power  of  attorney  authorizing  the  confession  of  judgment  on  the 
notes  at  any  time  thereafter,  and  retained  such  notes  for  nearly  a  year 
after  their  maturity  without  disclosing  to  the  public  the  fact  of  the  loan 
or  the  existence  of  the  bank's  security,  during  which  time  the  corpo- 
ration, on  the  faith  of  its  solvency  and  property  in  its  use  and  control, 
was  enabled  to,  and  did,  obtain  other  considerable  loans.  The  bank 
never  agreed  to  conceal  its  claija,  and  there  was  no  evidence  tending  to 
prove  any  acts  or  declarations  of  the  bank  calculated  to  induce  others 
thereafter  to  give  the  company  credit :  Held,  that  a  bill  by  a  subse- 
quent creditor  of  the  company  to  set  aside  the  judgment  in  favor  of  the 
bank,  and  a  sale  thereunder,  and  postpone  its  rights  until  the  com- 
plainant's debt  was  first  satisfied,  was  properly  dismissed. 

4.  Appeal — what  queaiioTia  to  he  considered — as  to  matters  waived  in 
the  Appellate  Court.    The  practice  of  waiving  points  in  the  Appellate 
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Court,  oven  when  they  properly  arise  on  the  errors  assigned,  and  then 
presenting^  them  to  this  court  on  appeal,  can  not  be  recognized.  The 
failure  of  the  Appellate  Court  to  reverse  for  error  to  which  its  attention 
h&s  not  been  Ciilled,  and  upon  which  it  did  not  pass,  can  not  be  urged 
for  error  in  thia  court. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  La  Salle 
county ;  the  Hon.  Dorrance  Dibell,  Judge,  presiding. 

On  the  24th  of  December,  1881,  the  DeSteiger  Glass  Com- 
pany made  its  promissory  note  to  the  appellee,  for  $5200, 
due  ten  days  after  date,  with  eight  per  cent  interest.  Also, 
on  January  10,  1882,  its  other  promissory  note,  for  $35,000, 
due  one  day  after  date,  and  then  executed  and  delivered  its 
two  powers  of  attorney,  and  attached  the  same  to  said  notes, 
authorizing  judgments  to  be  confessed  thereon  at  any  time 
thereafter.  On  the  22d  day  of  December,  1882,  appellee,  in 
pursuance  of  such  powers  of  attorney,  caused  a  separate  judg- 
ment to  be  entered  by  confession  on  each  of  said  notes,  in  its 
favor,  and  ai^^ainst  said  glass  company,  one  for  the  sum  of 
$5325,  and  the  other  for  $35,050.  On  these  judgments  exe- 
cutions were  regularly  issued,  and  levied  on  certain  real  estate 
aituate  in  the  city  of  La  Salle.  On  September  21,  1882,  ap- 
pellant loaned  the  said  glass  company  $10,000,  and  Novem- 
ber 20  following,  $4500,  for  each  of  which  sums  he  took  its 
promissory  note,  with  powers  of  attorney  to  confess  judg- 
ments thereon,  and  on  January  1,  1883,  caused  judgment  to 
be  duly  entered  in  his  favor  for  the  sum  of  $14,500  and  costs. 
Judgments  were  also  rendered  about  that  time  against  said 
company,  in  various  amounts,  in  favor  of  several  different 
persons,  some  by  confession,  and  others  on  process  regularly 
issued. 

Appellant  having  obtained  execution  on  his  judgment,  and 
eaused  the  same  to  be  levied  on  the  real  estate  upon  which 
appellee  had  previously  levied,  filed  this  bill,  on  the  14th  day 
of  April,  1SS3,  to  set  aside  and  vacate  each  of  said  judgments 
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in  favor  of  appellee,  alleging  them  to  be  fraudulent  and  void 
as  against  himself  and  other  creditors  of  said  glass  company, 
and  praying  that  the  executions,  levies  and  sales  made  in  pur- 
suance thereof  be  set  aside,  and  that  all  the  property  of  said 
company,  including  that  so  levied  upon  by  appellee,  be  dis- 
tributed among  all  of  its  creditors  pro  rata.  Although  the  bill 
was  filed  prior  to  the  sale  under  appellee's  executions,  the  sale 
was  not  restrained,  but  proceeded  regularly,  without  interrup- 
tion, and  the  time  of  redemption  having  expired  prior  to  the 
hearing  upon  this  bill,  appellee  had  received  sherijQF's  deeds 
for  a  part  of  said  real  estate,  and  was  entitled  to  deeds  for  all 
of  it.  Pending  the  bill,  a^  receiver  had  been  appointed  by  the 
circuit  court  of  La  Salle  coimty,  with  directions  to  take  charge 
and  control  of  all  the  property  of  said  glass  company,  including 
that  so  sold  on  appellee's  executions.  On  the  hearing,  the  bill 
was  dismissed,  and  the  receiver  ordered  to  surrender  possession 
of  said  premises  to  appellee.  After  the  cause  had  been  sub- 
mitted, the  court  below  permitted  appellee  to  make  a  substan- 
tial amendment  to  its  answer.  On  appeal  to  the  Appellate 
Court  for  the  Second  District,  the  decree  of  the  circuit  court 
was  affirmed,  and  appellant  now  brings  the  record  to  this  court. 

Messrs.  Brewer  &  Strawn,  for  the  appellant : 
The  bank  took  the  judgment  notes  upon  which  the  judg- 
ments were  entered,  and  held  and  concealed  the  same  under 
circumstances  that  made  its  conduct  operate  as  a  fraud  upon 
subsequent  creditors  of  the  glass  company. 

A  deed  not  at  first  fraudulent  may  become  so  by  being  con- 
cealed or  not  pursued,  if  creditors  are  thereby  induced  to  give 
credit  to  the  grantee.  Hildretk  v.  Sands,  2  Johns.  Ch.  48 ; 
Ferine  v.  Dunn^  3  id.  608 ;  Kerr  on  Fraud  and  Mistake,  42, 
43 ;  Belcher  v.  Belcher,  10  Yerg.  121 ;  Kennedy  v.  Kennedy, 
2  Ala.  671 ;  Oale  v.  Oaie,  19  Barb.  249 ;  Scrivener  v.  Scrivener, 
7  B.  Mon.  874;  CHU  v.  Gnffith,  2  Md.  Ch.  270;  HiUiard  v. 
Cagle,  46  Miss.  309 ;  Blennerhassett  v.  Sherman,  106  U.  S.  100. 
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The  court  erred  in  permitting  the  appellee  to  file  an  amend- 
ment to  its  answer  after  the  case  had  been  taken  under  ad- 
visement, and  also  in  divesting  the  receiver  of  any  further 
control  of  the  property  of  the  glass  company, 

Mr.  G-.  S.  Eldridge,  for  the  appellee : 

Nbne  of  the  authorities  cited  by  appellant  sustain  the  posi- 
tion contended  for.  They  are  all  cases  of  mortgages,  deeds  or 
other  conveyances,  in  which  it  was  held  that  they  were  in- 
operative as  liens  from  the  date  of  their  execution,  as  to  cred- 
itors who  had  acquired  subsequent  liens  without  notice  of  the 
alleged  secret  liens,  and  when  the  acts  of  the  holders  of  the 
secret  liens  had  been  such  as  to  amount,  as  against  other 
creditors,  to  a  disavowal  of  any  liens  upon,  or  ownership  of, 
or  interest  in,  the  property  involved. 

No  law  requires  bank  or  other  notes  to  be  recorded  or  made 
public,  and  the  bank  never  concealed  the  existence  of  the  in- 
debtedness to  it.     Field  v.  Ridgely,  116  111.  424. 

Hegeler  made  his  loan  to  the  glass  company  upon  the  stip- 
ulation that  he  should  have  the  first  lien  by  a  mortgage  on 
the  property  of  that  company,  when  the  exigency  should  occur 
for  its  execution.  The  inquiry  is  suggested,  that  as  Hegeler 
gave  no  publicity  to  this  stipulation,  did  he  create  a  secret  lien 
in  his  own  favor,  and  thereby  aid  in  giving  a  fictitious  appear- 
ance of  wealth  to  the  De  Steiger  Glass  Company,  and  did  he 
thereby  commit  a  legal  fraud  ?  It  is  not  here  insisted  that  he 
did,  but  according  to  the  theory  of  appellant's  counsel,  if  their 
views  are  correct,  it  would  most  certainly  appear  that  he  had. 
If  their  theory  be  the  correct  one,  then  certainly  he  has  no 
6tatu8,  in  equity,  to  assail  the  validity  of  the  bank  judgments. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  Court : 

The  sole  ground  upon  which  a  reversal  was  asked  in  the 
Appellate  Court  was  stated  by  counsel  for  appellant  in  the 
following  language : 
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"The  theory  upon  which  complainant  seeks  a  reversal  of  the 
decree  helow  will  appear  from  the  following  extracts  from  his 
bill  of  complaint,  viz. :  *That  although  the  notes  upon  which 
fiaid  judgments  were  confessed  in  favor  of  the  Peru  bank  were 
dated  anterior  to  the  time  when  the  indebtedness  for  which 
«aid  judgments  were  confessed  was  contracted,  still  said  notes 
were  kept  by  said  bank  in  its  custody  and  concealed  from  the 
knowledge  of  complainant,  and  the  judgments  thereon  were 
confessed  after  said  glass  company  became  indebted  to  com- 
plainant; that  it  is  inequitable  and  unjust  for  said  bank  to 
assert  a  lien  upon  said  premises,  under  said  judgments,  as 
against  complainant.  Your  orator  would  further  represent, 
that  although  said  judgments  in  favor  of  the  First  National 
Bank  of  Peru  were  not  entered  up  until  December  22,  1882, 
yet  said  notes  both  became  due  in  January,  1882,  and  were 
«ach  accompanied  by  power  of  attorney  to  confess  judgment 
at  any  time ;  that  prior  to  January  10,  1882,  the  date  of  the 
execution  of  each  of  said  powers  of  attorney,  the  De  Steiger 
Glass  Company  was  unable  to  meet  its  obligations,  and  was 
insolvent,  which  was  then  and  prior  thereto  known  by  said 
First  National  Bank  of  Peru ;  that  said  bank  had  cause  for  so 
believing;  that  just  prior  thereto  said  glass  company  offered 
to  mortgage  its  property  to  said  bank,  but  said  bank  refused, 
because  it  would  injure  the  credit  of  the  glass  company  and 
prevent  it  from  obtaining  elsewhere  further  credits  and  loans ; 
that  thereupon  said  bank  took  from  said  glass  company  said 
notes,  and  powers  of  attorney  attached  thereto,  and  agreed  to 
conceal  the  same,  and  to  allow  said  glass  company  to  retain 
the  full  control  of  the  property,  free  from  any  recorded  or 
known  lien ;  that  in  pursuance  of  such  agreement  said  First 
National  Bank  of  Peru,  with  the  intention  of  allowing  said 
glass  company  to  obtain  new  and  future  credit  elsewhere,  and 
to  defraud  its  creditors,  did  keep  concealed  in  its  possession 
for  over  eleven  months,  and  until  December  22,  1882,  said 
judgment  notes,  when  it  entered  judgments  thereon  and  took 
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out  executions  and  made  levies  as  aforesaid,  with  the  express, 
purpose  of  defeating  the  just  claims  of  your  orator  and  other 
creditors  of  said  glass  company  incurred  during  the  period  of 
Baid  concealment,  and  concealed  the  amount  of  indebtedness- 
from  the  glass  company  to  it  until  December  22,  1882;  that 
your  orator  advanced  $10,000  September  21, 1882,  and  $4500 
November  20, 1882,  on  the  false  and  fraudulent  statements  of 
the  De  Steif^er  Glass  Company  as  to  its  financial  condition,, 
and  upon  the  delusive  and  fictitious  credit  given  it  by  said  First 
National  Bank  of  Peru  in  allowing  it  to  retain  all  its  property 
apparently  free  from  incumbrance,  and  that  had  your  orator 
known  or  suspected  the  existence  of  said  judgment  notes  he 
would  have  given  no  credits  or  loans  whatever  to  said  glass- 
company ;  that  such  concealment  enabled  the  glass  company^ 
under  the  semblance  of  being  the  owner  of  a  large  amount  of 
unincumbered  real  estate  and  personal  property,  to  deceive 
and  mislead  your  orator  and  other  persons  to  give  it  credit  that 
would  otherwise  have  been  withheld,  by  reason  of  which  said 
glass  company  did  contract  the  aforesaid  debts  to  your  orator, 
now  remaining  wholly  unpaid ;  wherefore  your  orator  avers  it 
is  inequitable  and  unjust  for  said  First  National  Bank  of  Peru 
to  be  allowed  to  enforce  its  said  pretended  liens  to  the  injury 
of  your  orator,  aild  until  your  orator  has  been  paid  in  full  his^ 
aforesaid  judgment.' " 

The  briefs  and  arguments  filed  in  the  Appellate  Court  are 
re-filed  here  as  the  principal  arguments  in  this  court. 

It  must  be  admitted,  that  if  the  averment  that  appellee 
''agreed  to  conceal  the  same,  and  to  allow  said  glass  company  to- 
retain  thefuU  control  of  the  property  free  from  any  record  or  knoion 
lieny  and  that  in  pursuance  of  such  agreement  it  did  conceal,^*  etc.,. 
was  stricken  out  of  the  biU,  it  would  be  demurrable,  for  want 
of  equity  appearing  on  its  face.  {Field  et  al.  v.  Ridgely  et  al^ 
116  111.  4:24.)  There  is  not  a  particle  of  evidence  in  the  record 
to  support  that  averment,  nor  is  it  relied  upon,  in  the  argu- 
ment, as  being  essential  to  complainant's  cause.    On  the  con- 
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trary,  the  argument  proceeds  throughout  upon  the  proposition 
that  the  bank  took  its  notes  and  held  them  under  circumstances 
that  made  its  conduct  operate  as  a  fiaud  upon  others.  There 
is  no  pretense  that  there  was  any  agreement  to  conceal  its 
claim  against  the  glass  company,  much  less  that  any  such 
agreement  was  made  for  the  purpose  of  enabling  the  company 
to  obtain  credit  from  others.  No  evidence  can  be  found  in 
the  record  proving,  or  tending  to  prove,  acts  or  declarations 
on  the  part  of  appellee  calculated  to  induce  appellant  to  give 
credit  to  the  glass  company.  There  is  nothing  in  the  bill,  and 
certainly  nothing  in  the  evidence,  to  show  that  at  the  time 
appellee  took  its  notes,  and  refused  to  take  mortgage  security, 
it  did  not  honestly  believe,  that,  notwithstanding  the  insolvency 
of  the  glass  company,  it  would,  if  its  credit  could  be  maintained, 
successfully  recover  from  its  embarrassment,  continue  business, 
and  pay  all  its  debts. 

The  authorities  cited  in  the  brief  of  appellant  lay  down  cor- 
rect rules  and  principles  of  law,  but  in  our  view  of  this  case 
they  are  wholly  inapplicable.  We  think  the  bill  was  properly 
dismissed. 

In  the  additional  brief  and  argument  filed  in  this  court,  it 
is  insisted  that  the  circuit  court  erred  in  ordering  the  property 
in  controversy  to  be  turned  over  to  appellee,  and  in  grantiug 
it  leave  to  amend  its  answer  after  the  cause  had  been  submitted. 
Neither  of  these  points  was  presented  to  the  Appellate  Court 
for  decision.  The  first  is  not  even  raised  by  the  assignment 
of  errors.  We  do  not  think  the  order  was  erroneous.  The 
leave  to  amend  the  answer  was  clearly  within  the  discretionary 
power  of  the  chancellor. 

We  find  no  error  in  this  record,  and  the  judgment  of  the 
Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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Frank  G.  Hageman  et  al. 

V. 

Fbederice  C.  Hageman  et  al. 

Filed  at  Ottatpa  June  15, 1889. 

1.  WiLi.3 — quantity  of  estate  devised — whether  a  fee.  A  testator  de- 
mised liis  lands  to  his  four  sons,  and  the  will  then  provided  that  the  said 
suns  "s*biill  neither  of  them  sell  or  mort.gage  any  of  the  lots,  •  *  ♦ 
but  tlie  mime  shall  go  to  their  heirs  after  them :"  Held,  that  the  sons  of 
the  testutor  took  the  fee  in  the  estate  so  devised. 

2.  Same — the  rule  in  Shelly'a  case — aa  applicable  to  a  devise.  The  mle 
in  Shellif's  case  is  a  mle  of  property  in  this  Stat«,  and  its  application  to 
the  pftrtioTilar  case  depends,  not  upon  the  quantity  of  estate  intended  to 
be  given  to  the  ancestor,  but  upon  the  estate  devised  to  the  heir.  When 
the  device  is  to  heirs  generally,  the  rule  applies,  and  is  held  to  conclu- 
sively express  the  intention  of  the  testator,  and  will  necessarily  govern 
aud  control  in  determining  the  estate  devised. 

3.  SATirE — ** heirs" — as  a  word  of  purchase.  Neither  the  express  dec- 
larotioii.  Erst,  that  the  ancestor  shall  have  only  an  estate  for  life,  and 
lio  longer ;  nor,  second,  that  he  shall  have  only  an  estate  for  life  in  the 
X^rc^mi^us,  and  that  after  his  decease  it  shall  go  to  the  heirs  of  his  body, 
and  in  default  of  such  heirs  vest  in  the  person  next  in  remainder,  and 
tbat  the  ancestor  shall  have  no  power  to  defeat  the  intention  of  the- 
testator ;  nor,  third,  that  the  ancestor  shall  be  tenant  for  his  life,  and 
no  longer,  and  that  it  shall  not  be  in  his  power  to  sell,  dispose  or  make 
way  with  any  part  of  the  premises,  will  change  the  word  "heirs"  into  a 
w^ord  of  purchase. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Frank:  Baker,  Judge,  presiding. 

Mr.  Charles  D.  Clark,  for  the  appellants : 

It  is  evident,  from  the  language  of  the  will,  that  it  was  the 
intention  of  the  testator  to  tie  up  the  property  in  controversy 
diiriug  the  lives  of  the  first  takers, — that  is,  that  the  said  four 
Biins  slinuld  have  a  life  estate  only,  and  their  respective  chil- 
ilrtiD  become  the  owners  in  fee  upon  the  expiration  of  the  life 
interests  of  their  parents.  The  testator  is  particularly  careful 
to  insert  a  provision  that  the  devisees  should  not  sell  or  mort- 
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gage  the  premises  devised,  but  that  the  same  should  go  to  their 
heirs  after  them.  The  intention  of  the  testator  is  here  clearly 
expressed,  and  unless  the  doctrine  of  the  rule  in  Shelly's  case 
defeats  such  intention,  the  decree  must  be  reversed. 

This  court  has  repeatedly  held,  that  where  the  intention  of 
the  testator  was  clearly  expressed,  such  intention  must  pre- 
vail, notwithstanding  the  rule  in  Shelly' s  case.  Belslay  v.  Engel, 
107  111.  182;  Butler  v.  Hueatis,  68  id.  594;  Bowers  v.  Porter, 
4:  Pick.  198. 

Such  construction  of  a  will  should  be  adopted,  if  it  consist- 
ently may  be,  as  will  uphold  the  intention  of  the  testator.  Liint 
Y.  Lunt,  108  111.  307;  Osharn  v.  Bank,  116  id.  130;  Fussey  v. 
White,  113  id.  637. 

Messrs.  E.  H.  &  N.  E.  Gaby,  for  the  appellees : 
The  four  sons  took  the  title  to  the  lots  in  fee,  and  the  rule 
in  SheUy's  case  applies.  4  Kent's  Com.  215;  Washburn  on 
Real  Prop.  (6th  ed.)  652 ;  Warner  v.  Sprigg,  62  Md.  14 ;  Ryan 
V.  Allen,  120  HI.  648;  Murfitt  v.  Jessop,  94  id.  158;  Leiter  v. 
Sheppard,  85  id.  242 ;  Brownfield  v.  Wilson,  78  id.  468 ;  Baker 
V.  Scott,  62  id.  86 ;  Pool  v.  BlaHe,  53  id.  495 ;  Rawson  v.  Raw- 
son,  52  id.  62 ;  Brislain  v.  Wilson,  63  id.  173. 

Mr.  Chief  Justice  Shopb  delivered  the  opinion  of  the  Court : 

This  was  a  bill  filed  in  the  circuit  court  of  Cook  county,  by 
Frederick  C,  George  W.,  Franklin  J.  and  Louis  B.  Hageman, 
against  the  minor  children  of  each,  respectively,  for  partition 
of  certain  lots  in  what  is  known  as  McGrath's  addition  to 
Chicago,  and  praying  a  construction  of  the  last  will  and  tes- 
tament of  Frederick  C.  Hageman,  deceased,  father  of  the  com- 
plainants. It  is  alleged,  that  by  said  will  the  property  sought 
to  be  partitioned  was  devised  to  the  complainants  in  fee.  A 
guardian  ad  litem  was  appointed  for  the  defendants,  who  an- 
swered, admitting  the  making  of  said  will,  the  death  of  the 
testator,  atid  the  admission  of  the  will  to  probate,  but  denying 
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that  the  complainants  were  the  owners  of  the  real  estate  de- 
vised, in  fee,  and  averring,  that  by  the  terms  of  the  will  the 
defendants,  children  of  complainants,  became  owners  of  the 
title  in  fee  to  the  lands  in  controversy,  subject  only  to  a  life 
estate  in  complainants,  and  the  further  possibility  of  letting 
in  such  other  children  of  complainants  as  might  thereafter  be 
horn,  etc.  Upon  the  hearing,  the  court  construed  the  will  as 
vesting  the  fee  simple  title  in  the  complainants,  and  ordering 
partition  thereof  accordingly. 

The  thinl  clause  of  the  will  of  Frederick  C.  Hageman,  de- 
ceased, and  which  is  the  only  portion  of  the  will  involved  in 
this  controversy,  is  as  follows : 

"I  give  and  devise  unto  my  sons,  Frederick  C.  Hageman, 
George  W*  Hageman,  Franklin  J.  Hageman  and  Louis  B. 
Hageman,  lots  10,  11,  13,  14  and  15,  as  subdivided  b^  plat 
*A,'  ill  block  1,  in  McGrath's  addition  to  Chicago,  Illinois; 
but  the  said  Frederick  C.  Hageman,  George  W.  Hageman, 
Franklin  J.  Hageman  and  Louis  B.  Hageman  shall  neither  of 
them  sell  or  mortgage  any  of  the  lots  last  above  mentioned, 
hut  the  same  shall  go  to  their  heirs  after  them, — that  is  to 
Bay,  the  lots  which  they  take, — which  shall  be  determined  by 
lot  or  agreement  between  themselves." 

Tiie  quest  ion  presented  is,  whether,  under  this  language  of 
the  will,  the  complainants,  sons  of  the  testator,  took  an  estate 
for  life  in  the  lots  devised,  or  took  the  estate  in  fee.  It  is 
contended  that  the  language  of  the  testator,  that  they  "shall 
neither  of  thtm  sell  or  mortgage  any  of  the  lots"  devised,  "but 
the  same  shall  go  to  their  heirs  after  them,"  operates  as  a 
limitation  iipon  the  devise  to  the  sons,  so  that  they  took  a  life 
estate  only,  and  their  children  in  esse  became  the  owners  in 
fee,  subject  to  such  life  estate  and  the  possibility  of  letting  in 
other  children  of  the  said  sons  of  the  testator  thereafter  bom, 
and  answering  the  same  description.  The  language  employed 
ill  the  first  part  of  this  clause  of  the  will  is  suflBciently  com- 
prehensive to  create  an  estate  in  fee  in  the  sons.     It  is  to  be 
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observed,  that  in  the  words  following  there  is  nothing  which 
designates  any  particular  person,  or  class  of  persons,  as  re- 
mainder-men. The  devise  is  to  the  sons,  and  to  their  heirs 
after  them.  It  is  urged,  however,  that  it  was  manifestly  the 
intention  of  the  testator  to  deprive  his  sons  of  the  power  of 
^ienation,  and  to  vest  in  them  an  estate  for  their  lives,  only, 
and  that  the  intention  of  the  testator,  as  thus  evinced,  must 
control,  and  that  the  rule  in  Shelly' s  case  having  the  effect  of 
'defeating  the  intention  of  the  testator,  as  thus  shown,  can  not 
l)e  applied. 

It  is  said  by  Kent,  (4  Com.  p.  233,)  in  commenting  upon 
"the  decision  in  Perrin  v.  Blake,  4  Burr.  2579 :  "The  result  of 
that  famous  controversy  tended  to  confirm,  by  the  weight  of 
judicial  authority  at  Westminster  Hall,  the  irresistible  pre- 
eminence of  the  rule,  so  that  even  the  testator's  manifest  intent 
could  not  control  the  legal  operation  of  the  word  *heirs,*  when 
standing  for  the  ordinary  line  of  succession  as  a  word  of  lim- 
itation, and  render  it  a  word  of  purchase.  If  the  term  'heirs,' 
as  used  in  the  instrument,  comprehended  the  whole  class  of 
beirs,  and  they  became  entitled,  on  the  death  of  the  ancestor, 
to  the  estate,  in  the  same  manner  and  to  the  same  extent,  and 
with  the  same  descendible  qualities,  as  if  the  grant  or  devise 
had  been  simply  to  A  and  his  heirs,  then  the  word  *heirs'  is 
a  word  of  limitation,  and  the  intention  will  not  control  the 
legal  effect  of  the  word."  This  doctrine  has  received  repeated 
recognition  by  this  and  other  courts  where  the  rule  in  Shelly's 
<:ase  is  in  force,  so  that  we  do  not  deem  a  review  of  the  author- 
ities necessary.  See  Baker  v.  Scott ,  62  111.  88 ;  Wicker  v.  Ray, 
118  id.  472 ;  Ryan  v.  Allen,  120  id.  648 ;  Van  Olinder  v.  Car- 
penter, 127  id.  42.  In  the  case  last  cited,  the  authorities  are 
collated  and  reviewed. 

Mr.  Preston,  in  his  work  on  Estates,  (Vol.  1,  pp.  281-283,) 
speaking  of  the  legal  effect,  under  the  rule  in  Shelly's  case,  of 
the  word  "heirs"  where  it  is  used  as  designating  persons  who 
would  take  in  succession,  says :    "In  wills,  the  rule  applies 
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generally,  and  without  exception,  to  the  several  limitations,  aa 
often  as  the  gift  to  the  heirs  is  without  any  expression  of  quali- 
fication," and  that  "neither  the  express  declaration, — first,, 
that  the  ancestor  shall  have  an  estate  for  his  life,  and  no 
longer ;  nor,  secondly,  that  he  shall  have  only  an  estate  for 
life  in  the  premises,  and  that  after  his  decease  it  shall  go  ta 
the  heirs  of  his  body,  and  in  default  of  such  heirs  vest  in  the 
person  next  in  remainder,  and  that  the  ancestor  shall  have 
no  power  to  defeat  the  intention  of  the  testator ;  nor,  thirdly^ 
that  the  ancestor  shall  be  tenant  for  his  life,  and  no  longer,, 
and  that  it  shall  not  be  in  his  power  to  sell,  dispose  or  make 
way  with  any  part  of  the  premises,  *  *  *  will  change  the 
word  *heirs'  into  a  word  of  purchase." 

The  rule  in  Shelly's  case  is  a  rule  of  property  in  this  State,. 
{Baker  v.  Scott^  supra,  and  Ryan  v.  Alien,  supra,)  and  its  ap- 
plication to  the  particular  case  depends,  not  upon  the  quan- 
tity of  estate  intended  to  be  given  to  the  ancestor,  but  upon 
the  estate  devised  to  the  heir.  When  the  devise  is  to  heira 
generally,  the  rule  applies,  and  is  held  to  conclusively  express 
the  intention  of  the  testator,  and  will  necessarily  govern  and 
control  in  determining  the  estate  devised,  notwithstanding  the 
expression  of  an  intention  on  the  part  of  the  testator  that  the 
ancestor  shall  take  a  less  estate  than  the  fee.  The  devise, 
here,  must  therefore  be  treated  as  if  it  were  to  the  sons  of  the 
testator  and  their  heirs,  without  qualification,  in  which  event 
it  is  clear  the  sons  would  take  the  fee  in  the  estate  devised^ 
See  Van  Olinder  v.  Carpenter,  supra. 

The  decree  of  the  circuit  court,  being  in  conformity  with 
the  views  here  expressed,  must  be  affirmed. 

Decree  affirmed. 
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The  People  ex  rel.  John  Weber  et  al. 

V. 

The  City  of  Spring  Valley  et  al. 
Filed  at  Ottawa  June  15, 1889. 

•  1.  Quo  WARRANTO — parttee — in  proceeding  againet  a  corporation  as 
9ueh — or  against  persons  who  unlawfully  aeaume  to  he  a  corporation. 
Where  an  existing  corporation  abuses  any  of  its  franchises,  or  usurps 
fnmchises  which  do  not  belong  to  it,  the  information  should  be  against 
the  corporation  as  such.  But  when  a  body  of  men  or  a  number  of  in- 
dividuals unlawfully  assume  to  be  a  corporation,  the  information  should 
be  against  them  as  individuals,  and  not  by  their  assumed  corporate 
name.    This  rule  applies  to  municipal  as  well  as  private  corporations. 

2.  If  the  information  charges  a  city  with  exercising  a  franchise  not 
authorized  by  its  charter,  it  is  proper  to  make  the  city  a  party  defend- 
ant by  its  corporate  name ;  but  if  it  calls  in  question  the  corporate  ex- 
istence of  the  city  or  the  legality  of  its  organization,  the  information 
must  be  brought  against  the  officials  or  individuals  assuming  to  exer- 
cise the  corporate  powers. 

3.  Saxb— -proceeding  against  a  corporation  by  name  otdmite  its  corpo- 
rate existence.  The  effect  of  filing  an  information  against  a  corporation 
by  its  corporate  name,  to  procure  a  forfeiture  of  its  charter  or  to  com- 
pel it  to  disclose  by  what  authority  it  exercises  its  corporate  franchise, 
is  to  admit  the  existence  of  the  corporation.  When,  therefore,  the  in- 
formation is  filed  against  the  respondent  in  its  corporate  name,  and 
process  is  issued  and  served  accordingly,  and  the  respondent  appears 
and  pleads  in  the  same  corporate  character,  its  corporate  existence  can 
not  afterward  be  controverted. 

4.  Saxe — replication  inconeiatent  with  the  information  is  a  departv/re. 
Where  an  information  is  filed  against  a  city  by  its  corporate  name,  rep- 
lications to  pleas,  denying  the  fact  of  incorporation  or  setting  up  facts 
impeaching  the  validity  of  its  organization,  are  obnoxious  to  demurrer, 
as  being  inconsistent  with  the  information,  and  as  a  departure  there- 
from. 

5.  Samb — amendment  of  information — as  making  it  inconsistent  tDith 
itself.  On  an  information  in  the  nature  of  a  quo  warranto,  against  a 
city,  by  its  corporate  name,  for  the  purpose  of  calling  in  question  the 
legality  of  its  incorporation,  the  relators  asked  leave  to  amend  the  in- 
formation by  inserting  after  the  name  of  the  city  the  words,  "never 
having  been  lawfully  and  legally  incorporated  under  the  laws  of  the 
State,"  which  the  court  refused  to  allow :    Held,  no  error,  as  the  pro- 
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posed  amendment  would  have  rendered  the  information  inconsistent 
with  itself,  in  admitting  the  corporate  existence  of  the  city  and  at  the 
same  time  denying  such  existence. 

6.  Pleading— carri/tfiflr  demurrer  hack — to  ychat  pleading.  The  gen- 
eral rule  is,  that  a  court  will  not,  in  carrying  a  demurrer  back,  sustain 
it  to  a  pleading  of  the  adverse  party,  to  which  a  demurrer  has  already 
been  OYerruled. 

7.  Same — declaration  not  supporting  judgment.  But  if  the  declara- 
tion is  so  defective  as  not  to  support  the  judgment,  that  may  be  availed 
Of  on  error,  or,  in  the  case  of  an  information  in  the  nature  of  a  quo 
varrantOy  the  trial  court  may  dismiss  the  information,  even  after  a 
demurrer  thereto  has  been  overruled  and  the  defendant  has  pleaded 
over. 

8.  Appeals — whether  a  franchise  isinvolved^ormer  decisions.  Where 
the  right  to  hold  a  municipal  office  depends  upon  the  legality  of  the 
incorporation  of  the  municipality,  under  an  act  of  the  legislature,  a 
franchise  is  involved  in  a  quo  u*arranto  proceeding  to  test  such  right. 
The  cases  of  People  v.  Holtz,  92  HI.  426,  and  Graham  v.  People^  104  id. 
321,  in  so  far  as  they  hold  a  contrary  view,  are  overruled. 

Writ  op  Error  to  the  Circuit  Court  of  Bureau  county ;  the 
Hon.  Charles  Blanchard,  Judge,  presiding. 

Messrs.  Brewer  &  Strawn,  and-  Messrs.  Eckels  &  Eyle, 
for  the  plaintiffs  in  error : 

A  demurrer  can  not  be  carried  back  and  sustained  to  a  plead- 
ing to  which  a  demurrer  has  been  overruled.  Stearns  v.  Cope, 
109  HI.  340 ;  Culver  v.  Bank,  64  id.  528 ;  Walker  y.  Welch, 
14  id.  277 ;  Express  Co.  v.  Pinckney,  29  id.  392. 

Again,  we  insist  the  information  was  good  and  sufficient. 
The  practice,  in  qiu)  warranto  proceedings,  does  not  require  the 
People  to  show  anything  by  the  information,  or  to  present  the 
facts  upon  which  the  relators  rely.  The  information  callB 
upon  the  defendants  to  show  by  what  warrant  they  exercise 
their  franchises,  and  they  must  exhibit  good  authority  for  so 
doing,  or  the  People  will  be  entitled  to  judgment.  The  object 
of  the  information  is  to  call  into  question  defendants'  title  to 
the  franchises  claimed,  and  then  the  entire  onus  is  on  the  de- 
fendants, and  they  must  show,  by  their  pleas,  that  they  have 
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a  valid  title  to  the  franchises.  Clark  v.  People  ex  rel.  16  111. 
213;  People  ex  rel.  v.  Ridgely,  21  id.  65. 

We  think  the  court  below  erred  in  sustaining  the  demurrer 
to  the  replications.  The  proper  practice  seems  to  be  to  charge 
usurpation,  generally,  in  the  information,  and  upon  the  defend- 
ants setting  forth  the  acts  of  incorporation,  and  justifying 
under  them,  to  reply,  setting  forth  the  causes  of  forfeiture, 
facts  which  avoid  the  plea,  or  traverse  its  allegations.  People 
ex  rel.  v.  Improvement  Co.  103  111.  491 ;  People  ex  rel.  v.  Bank 
of  Niagara,  6  Cow.  196 ;  People  v.  Railroad  Co.  12  Mich.  389 ; 
People  V.  Richardson,  4  Cow.  97,  note ;  Commonwealth  v.  Bank, 
2S  Pa.  St.  383 ;  Angell  &  Ames  on  Corp.  sees.  734,  756,  760. 

Quo  warranto  is  the  proper  remedy  where  it  is  sought  to 
exercise  the  privileges  and  powers  of  any  municipal  corpora- 
tion without  authority  of  law.  High  on  Ex.  Legal  Rem.  500, 
sec.  684 ;  StaU  v.  Bradford,  32  Vt.  50. 

A  bad  reply  is  good  enough  to  a  bad  plea,  and  will  be  held 
good  on  demurrer.  Ashley  v.  Foreman,  85  Ind.  55 ;  Frost  v. 
Hammett,  11  Pick.  70. 

Even  if  the  replications  were  all  bad,  but  the  plea  to  which 
they  were  filed  was  substantially  faulty  also,  the  court  should 
have  carried  the  demurrer  back  and  sustained  it  to  the  plea. 
In^umnce  Co.  v.  Stanton,  57  111.  354 ;  Tipton  v.  Carrigan,  10 
Bradw.  318 ;  Townsend  v.  Jemison,  7  How.  706 ;  2  Wils.  150. 

Mr.  G.  S.  Eldredgb,  for  the  defendants  in  error: 
The  city,  if  it  had  a  legal  existence,  had  the  right  to  exer- 
cise municipal  control  over  the  territory  in  its  limits,  and  the 
trial  court  is  bound  to  take  judicial  notice  of  the  existence 
and  boundaries  of  cities.  Eev.  Stat.  chap.  27,  sec.  6 ;  Brush 
V.  Lemmxi,  77  111,  497 ;  Potmin  v.  Johnson,  108  id.  70 ;  Chi- 
cago V.  People,  80  id.  496. 

The  information,  being  against  the  city,  admitted  its  cor- 
porate existence,  and  the  replications  seeking  to  assail  such 
existence  are  inconsistent  with  the  information,  and  are  a  de- 
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parture.  Chesshire  v.  People,  116  III.  492 ;  People  v.  Draper, 
15  N.  Y.  532 ;  People  v.  Carpenter,  24  id.  36 ;  People  v.  Board 
of  Education,  101  id.  308;  Oraham  v.  People,  104  id.  322. 

Whore  the  information  charges  that  there  never  was  a  cor- 
porate existence,  the  proceedings  must  be  against  the  persons 
assuming  to  act  as  a  corporation.  Chicago  v.  People,  80  Dl. 
496  J  People  v.  Railroad  Co.  15  Wend.  113;  People  v.  Super- 
visors, 41  Mich.  652 ;  State  v.  Gas  Co.  18  Ohio  St.  262 ;  Gran- 
mlle  T.  Alexandrian  Society,  11  id.  8. 

We  are  aware  of  no  case  in  this  country  in  which  a  body, 
sueh  as  a  corporation,  has  been  ousted  of  the  franchise  to  be 
a  corporation,  on  the  ground  that  it  never  had  a  corporate 
exiBtence.  State  v.  Oas  Co.  18  Ohio  St.  262 ;  People  v.  Bart- 
left,  6  Wend.  424 ;  State  v.  Coffee,  59  Mo.  59 ;  StiUtz  v.  State, 
65  Ind.  403 ;  48  Vt.  266. 

So,  then,  it  must  be  certainly  regarded  as  conclusively  set- 
tled, upon  principle  and  authority,  that  an  information  filed 
againgt  a  corporation  admits,  necessarily,  the  existence  of  the 
cori)  oration. 

Mr,  Justice  Maohuder  delivered  the  opinion  of  the  Court: 

This  was  an  information  in  the  nature  of  a  quo  toarjranto, 
filed,  by  leave,  in  the  Circuit  Court  of  Bureau  County,  on  April 
23,  1S86,  against  the  City  of  Spring  Valley,  and  Charles  J. 
Devlin  as  Mayor  of  said  city.  The  information  charged,  that 
the  city  of  Spring  Valley  was  then  using,  and  for  three  months 
pai^t,  had  used,  without  any  warrant,  charter  or  grant,  the 
following  liberties,  privileges  and  franchises, to-wit :  that  of 
exercising  the  municipal  powers  of  every  kind  and  nature  con- 
ferred by  "An  act  to  provide  for  the  incorporation  of  cities  and 
Tillages,"  over  certain  specified  territory  in  the  township  of 
Hall  in  Bureau  County,  and  over  all  persons  found  or  residing 
within  the  limits  of  said  territory ;  and  that  Devlin  then  was, 
and,  during  the  same  time,  had  been  exercising  the  powers. 
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rights,  franchises  and  duties  cocierred  by  said  act  upon  mayors 
of  cities,  claiming  to  be,  without  any  warrant  or  authority  of 
law,  Mayor  of  said  city  of  Spring  Valley ;  all  which  privileges, 
franchises  and  duties  said  city  and  said  Devlin  had  usurped 
and  still  usurped  to  the  damage  and  prejudice  of  the  People 
and  against  the  peace  and  dignity  of  the  same.  The  informa- 
tion contains  a  prayer  that  the  defendants  answer  by  what 
warrant  they  respectively  claim  to  have,  use  and  enjoy  and 
exercise  the  said  privileges,  liberties,  franchises  and  duties. 

The  defendants  demurred  to  the  information.  Their  de- 
murrers were  overruled,  and  they  failed  to  stand  by  them,  but 
filed  pleas  to  the  information.  In  their  pleas,  they  attempted 
to  set  up  the  various  steps  taken  for  the  organization  of  the 
city,  as  required  by  section  5  of  said  act,  beginning  with  the 
filing  of  the  petition  with  the  clerk  of  the  county  court  on  Jan- 
uary 8,  1886,  and  ending  with  the  calling  of  an  election  to 
vote  upon  the  question  of  incorporation,  the  canvassing  of  the 
vote,  the  declaration  of  the  result  showing  a  majority  in  favor 
of  organization,  the  certificate  thereof  of  the  county  judge,  and 
the  recording  of  the  result  upon  the  records  of  the  county  court, 
etc.  The  pleas  also  set  up  the  proceedings  for  the  election  of 
city  officers,  showing  the  election  of  Devlin  as  mayor  on  Feb- 
ruary 23,  1886,  and  that  he  was  duly  qualified,  etc. 

The  People  filed  seven  replications  to  the  pleas,  the  first  de- 
nying the  incorporation,  the  second,  third  and  fourth,  denying 
that  the  petition  was  subscribed  by  60  legal  voters,  that  there 
was  a  resident  population  of  1000  inhabitants,  and  that  the 
territory  described  was  contiguous  territory.  The  fifth,  sixth 
and  seventh  replications  charge,  that  the  organization  of  the 
city  of  Spring  Valley  was  fraudulent ;  that  Devlin  controlled 
the  Spring  Valley  Coal  Company ;  that  the  miners,  who  were 
employed  by  the  company,  constituted  nearly  all  the  popula- 
tion of  the  territory  and  were  under  the  control  of  Devlin ;  that 
he  fraudulently  procured  the  petition  to  be  signed  and  the  or- 
ganization to  be  voted  for  by  his  mining  employees ;  that  he 
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was  owner  of  most  of  the  ground  platted  into  lots,  blocks,  streets 
and  alleys ;  that  the  territory  described  in  the  information  com- 
prises all  the  territory  in  the  limits  of  said  pretended  city ;  that 
before  January  22,  1886,  there  was  no  organized  city  in  said 
territory  and  no  such  municipality  as  the  city  of  Spring  Valley ; 
that  underlying  said  lands  were  strata  of  coal ;  that  the  com- 
pany had  sunk  shafts  upon  some  of  said  lands  and  erected 
buildings  and  other  improvements ;  that  Devlin  fraudulently 
omitted  these  portions  of  his  lands  from  said  petition,  so  that 
it  might  escape  taxation  for  city  purposes ;  that  such  lands 
were  suited  for  municipal  purposes ;  that,  without  the  knowl- 
edge of  relators  or  notice  to  them,  he  included  their  lands  in 
said  petition,  so  as  to  make  them  bear  the  burdens  of  the  mu- 
nicipal taxes,  and  thereby  improve  his  own  property ;  that  the 
lands  of  relators  were  only  adapted  for  agricultural  purposes, 
and  were  farming  lands,  and  pasturage  and  wooded  lands; 
that  the  same  were  fraudulently  inserted  in  said  petition ;  that 
the  remainder  of  said  territory,  except  that  occupied  by  the 
employees  of  said  coal  company  was  sparsely  settled,  there 
being  only  about  one  family  to  each  150  acres ;  that  said  com- 
pany and  Devlin,  its  general  manager,  put  into  execution  a 
fraudulent  scheme  to  defraud  the  owners  of  lands  adjoining 
those  of  the  company  by  compelling  such  owners  to  contribute 
by  taxation  to  the  improvement  of  the  company's  lands  that 
were  platted,  and  by  relieving  those  not  platted  from  taxation, 
and,  for  that  purpose,  fraudulently  caused  the  petition  to  be 
presented  to  the  county  court,  and  falsely  and  fraudulently 
represented  that  it  was  signed  by  60  legal  voters,  and  that  said 
territory  was  occupied  by  1000  inhabitants,  and  that  the  same 
was  contiguous,  etc. 

The  defendants  demurred  to  these  replications.  The  Court 
sustained  the  demurrers.  On  August  22, 1887,  the  defendants 
moved  for  judgment  on  the  demurrers  to  the  replications.  Sep- 
tember 14, 1888,  the  Court  sustained  the  motion,  and  dismissed 
the  information. 
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The  demurrers  to  the  replications  were  properly  sustained. 
The  first  replication  was  a  general  denial  of  the  legal  incorpo- 
ration of  the  city.  The  second,  third  and  fourth  were  specific 
denials  of  particular  facts  necessary  to  constitute  such  legal 
incorporation.  The  fifth,  sixth  and  seventh  charged,  that  the 
incorporation  was  iUegal  and  void  by  reason  of  the  fraudulent 
means  put  forth  to  secure  it.  In  substance,  therefore,  all  the 
replications  attacked  the  existence  of  the  city  of  Spring  Valley 
as  a  corporation.  But  this  was  a  departure  from  the  inf orma- 
tion,  or,  if  not  a  technical  departure  in  pleading,  it  amounted 
to  a  contradiction  of  the  information  by  the  replications,  be- 
cause the  information,  by  making  the  City  of  Spring  Valley  a 
party  defendant,  thereby  admitted  its  existence  as  a  corpora- 
tion. 

When  an  existing  corporation  abuses  any  of  its  franchises, 
or  usurps  franchises  which  do  not  belong  to  it,  the  information 
should  be  against  the  corporation  as  such.  But  when  a  body 
of  men,  or  a  number  of  individuals,  unlawfully  assume  to  be 
a  corporation,  the  information  should  be  against  them  as  in- 
dividuals, and  not  by  their  corporate  name.  Dillon  in  hi& 
work  on  Municipal  Corporations  (vol.  2,  3d  ed.,  sec.  895)  says : 
**It  is  held,  in  England,  that  if  the  information  be  for  usurping 
a  franchise  by  a  corporation,  it  should  be  against  the  corpora- 
tiofi;  but,  if  for  usurping  the  franchise  to  be  a  corporation,  it 
should  be  a{iain8t  the  particular  persons  guilty  of  the  usurpa- 
tion." {People  V.  Richardson,  4  Cowen,  97 ;  People  v.  R.  and  S. 
R.  R.  Co.  15  Wend.  113 ;  People  v.  Supervisors,  41  Mich.  647 ; 
StaU,  etc,  V.  Cin,  Gas  Light  and  Coke  Co.  18  Ohio  St.  262). 

The  weight  of  authority  in  this  country  "may  now  be  re- 
garded as  sustaining  the  proposition,  that  the  effect  of  filing 
an  information  against  a  corporation  by  its  corporate  name 
to  procure  a  forfeiture  of  its  charter,  or  to  compel  it  to  disclose 
by  what  authority  it  exercises  its  corporate  franchise,  is  to  ad- 
mit the  existence  of  the  corporation.  When,  therefore,  the 
information  is  filed  against  the  respondent  in  its  corporate 
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name,  and  process  is  issued  and  served  accordingly,  and  the 
respondent  appears  and  pleads  in  the  same  corporate  char- 
acter, its  corporate  existence  cannot  afterwards  be  contro- 
verted." (High  on  Ex.  Leg.  Rem.  2d  ed.  sec.  661;  State  v. 
Commercial  Bank  of  Manchester,  33  Miss.  474 ;  People  v.  -K. 
d  S,  R.  R.  Co,  supra;  State  v.  Cin,  Oas  L.  d  C.  Co,  supra). 

If,  in  the  present  case,  the  information  had  charged  the  city 
of  Spring  Valley  with  exercising  a  franchise  not  authorized  by 
its  charter,  it  would  have  been  proper  to  make  the  city  a  party 
defendant  by  its  corporate  name.  But  as  the  information  calls 
in  question  the  corporate  existence  of  the  city,  it  should  have 
been  brought  against  the  officials  or  individuals  assuming  to 
exercise  the  corporate  powers. 

Some  of  the  authorities  seem  to  draw  a  distinction  between 
private  corporations  and  municipal  corporations,  and  to  hold 
that  an  information  may  be  brought  against  a  municipal  cor- 
poration by  its  corporate  name,  even  where  its  corporate  ex- 
istence is  challenged,  the  proceeding  in  such  case  being  against 
the  city  as  a  corporation  de  facto,  and  not  as  a  corporation 
dejure.  {State  v.  Bradford,  32  Vt.  50 ;  People  v.  City  of  River- 
side,  66  Cal.  288).  We  do  not  think,  however,  that  an  excep- 
tion to  the  general  rule  can  be  held  to  exist  in  this  state  in  the 
case  of  municipal  corporations. 

In  the  City  of  Chicago  v.  The  People,  80  HI.  496,  the  pro- 
ceeding was  an  information  in  the  nature  of  quo  warranto 
against  the  city  of  Chicago,  requiring  it  to  show  by  what  au- 
thority it  exercised  the  franchises  conferred  by  the  city  incor- 
poration act  of  1872,  the  charges  being  that  the  question  of 
minority  representation  was  not  submitted  at  the  election  to 
determine  the  question  of  incorporation,  and  that  such  election 
was  invalid  for  fraud  and  other  irregularities.  The  right  to 
bring  the  information  against  the  city  of  Chicago  eo  nomine 
was  not  discussed.  On  the  contrary  it  is  there  said :  "It  has 
not  been  necessary  to  consider  whether  this  proceeding  will  lie 
against  a  municipal  corporation  as  a  body."     It  must  be  re- 
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membered  also,  that,  in  that  case,  the  question  was,  whether 
the  city  of  Chicago  had  organized  under  the  incorporation  Act 
of  1872  by  legally  adopting  that  act  as  its  charter.  The  City 
of  Chicago  existed  under  another  charter  prior  to  the  election 
upon  the  question  of  becoming  incorporated  under  the  act  of 
1872.  If  that  election  had  been  against  incorporation,  the 
city  still  existed  under  its  old  charter.  Therefore,  the  party 
defendant  to  the  quo  warranto  proceeding  was  a  city  already 
existing,  and  not  one  deriving  its  sole  existence  from  the  elec- 
tion under  discussion  in  that  case.  Here,  however,  the  City 
of  Spring  Valley  had  no  corporate  being  prior  to  its  incorpo- 
ration, or  attempted  incorporation,  under  the  act  of  1872. 
When  it  was  made  defendant  to  the  information,  its  existence 
as  a  corporation  under  that  act  was  admitted. 

In  Chesshire  v.  The  People,  116  111.  493,  the  information 
was  against  certain  persons  assuming  to  act  as  directors  of  a 
school  district.  The  defendants  demurred  to  the  information, 
and,  upon  the  demurrer  being  overruled,  they  elected  to  stand 
by  the  demurrer.  One  of  the  objections  to  the  information 
was  that  the  school  district  was  not  made  a  party.  It  was 
there  held  that,  as  the  information  proceeded  upon  the  hy- 
pothesis, that  there  was  no  corporation  in  law,  by  the  name 
of  •'school  district  No.  9,"  it  would  have  been  impossible  to 
make  the  corporation  a  party,  and  that  the  persons  assuming 
to  act  as  directors  of  the  district  were  "the  only  parties  that 
need  be  before  the  court  to  test  the  validity  of  the  organization 
of  the  district." 

Moreover,  the  statute  of  this  State  in  relation  to  quo  war- 
rantOy  (Starr  &  Cur.  Stat.  chap.  112,  page  1871),  provides  that 
the  information  may  be  filed  where  "any  association  or  number 
of  persons  shall  act  within  this  State  as  a  corporation  without 
being  legally  incorporated."  This  language  implies,  that,  where 
the  legal  existence  of  the  corporation  itself  is  questioned,  the 
proper  defendants  to  the  information  are  the  persons  who  as- 
sume to  act  as  a  corporation.  The  subsequent  clauses  indi- 
12—129  III. 
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cate,  that  the  corporation  itself  is  a  proper  defendant,  when 
it  "does  or  omits  any  act,  which  amounts*  to  a  surrender  or 
forfeiture  of  its  rights  and  privileges  as  a  corporation,  or  ex- 
ercises powers  not  conferred  by  law." 

It  is  claimed,  however,  that,  by  dismissing  the  information,. 
the  trial  court  carried  the  demurrers  to  the  replications  back 
to  the  information,  and  that  this  was  erroneous  because  the 
defeudants  had  demurred  to  the  information,  and  their  demur- 
rers had  been  overruled.  Unquestionably  the  general  rule  is, 
that  the  court  will  not,  in  carrying  the  demurrer  back,  sustain 
it  to  a  pleading  of  the  adverse  party  to  which  a  demurrer 
thereto  has  already  been  overruled.  (Culver  v.  Third  National 
Bank  of  ChkagOy  64  111.  528).  But  if  the  declaration  is  so  de- 
fective as  not  to  support  the  judgment,  that  may  be  availed 
of  on  error,  even  after  a  demurrer  thereto  has  been  overruled, 
and  the  defendant  has  pleaded  over.  {Kipp  v.  lAchtenstein, 
79  Dl.  358;  Smalley  v.  Edey,  19  id.  207.) 

In  the  present  case  the  declaration  is  so  defective,  that  it 
could  not  support  the  judgment.  The  judgment  would  be  one 
of  ouster  against  the  corporation  for  not  having  been  legally 
organized.  But  the  declaration  admits  that  it  was  legally  or- 
ganized. The  judgment  would  be  inconsistent  with  and  con- 
tradictory of  the  declaration.  It  would  be  based  upon  the 
non-existence  of  a  corporation,  whose  existence  the  declaration 
admits. 

In  The  State  v.  The  Cm.  Gas  L.  d  C,  Co,  supra^  the  plead- 
ings were  substantially  the  same  as  in  the  present  case ;  the 
information  was  against  the  Gas  Company  as  a  corporation ; 
a  repliration  of  the  State  to  one  of  the  pleas  of  the  company^ 
in  sabstance,  denied  the  existence  of  the  corporation;  the 
company  demurred  to  the  replication  and  the  demurrer  was 
sustained.  In  that  case,  the  court  say :  "It  is  claimed  by 
eouiistl  for  defendant  that  this  replication  is  a  departure  in 
pleuding  \  that  the  information  having  been  filed,  and  process 
,  issued  against  the  defendant  by  its  corporate  name,  and  not 
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against  indiyidnals  as  usurpers  of  the  franchise  to  be  a  cor- 
poration, the  fact  that  the  defendant  has  or  once  had  a  legal 
existence  as  a  corporation  is  admitted,  and  cannot,  therefore, 
be  drawn  in  question  by  the  state,  in  its  subsequent  pleadings 
in  the  case.  *  *  *  In  this  country,  we  think,  the  great 
weight  of  authority  favors  the  ground  taken  by  counsel  for 
defendant.  *  *  ♦  "We  are  aware  of  no  case  in  this  country, 
in  which  a  body,  sued  as  a  corporation,  has  been  ousted  of  the 
franchise  to  be  a  corporation,  on  the  ground  that  it  never  had 
a  legal  corporate  existence." 

Inasmuch,  therefore,  as  any  judgment,  which  may  have 
been  entered  in  favor  of  the  People  under  the  pleadings  in  this 
record,  could  have  been  reversed  on  error,  the  court  below  com- 
mitted no  error  in  dismissing  the  information.  The  latter 
would  not  support  the  judgment,  even  if  the  pleas  are  defective 
for  the  reasons  urged  by  counsel  for  the  People.  If  the  de- 
murrers to  the  replications  had  been  carried  back  to  the  pleas, 
and  judgment  had  then  been  rendered  against  the  defendants 
upon  the  information,  the  judgment  would  have  been  subject 
to  reversal  on  error  in  this  court. 

After  the  demurrers  to  the  replications  had  been  sustained, 
and  defendants  had  moved  for  judgment  on  those  demurrers, 
the  People  moved  to  amend  the  information  by  inserting  after 
the  words,  "the  city  of  Spring  Valley,"  the  words,  "never  hav- 
ing been  lawfully  and  legally  incorporated  under  the  laws  of 
the  State  of  Dlinois."  The  trial  Court  overruled  the  motion 
to  amend,  and  its  action  in  this  regard  is  complained  of  as 
error.  The  City  of  Spring  Valley,  as  a  corporation,  would  still 
have  been  a  party  defendant,  notwithstanding  the  allegation 
that  it  was  not  legally  incorporated.  The  information  would 
have  been  inconsistent  with  itself  in  admitting  the  existence 
of  the  city,  and  at  the  same  time  denying  such  existence. 
Hence,  the  People  suffered  no  injury  from  the  refusal  of  leave 
to  amend  in  the  respect  indicated. 
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Defendants  in  error  have  made  a  motion  to  dismiss  the  writ 
of  error  for  want  of  jurisdiction  in  this  Court.  The  motion 
was  regerved  when  the  cause  was  taken.  The  right  to  exer- 
cise the  mimicipal  powers  and  privileges,  conferred  by  the 
legislature  upon  cities  under  the  act  for  the  incorporation  of 
cities  and  villages,  is  a  franchise  of  the  highest  character. 
Such  right  is  directly  involved  in  the  issues  made  by  the  plead- 
mgs  ill  this  case.  Therefore  the  writ  of  error  has  been  properly 
sued  out  from  this  Court  directly  to  the  Circuit  Court.  The 
motion  to  dismiss  is  accordingly  denied. 

Upon  mort!  mature  reflection,  we  are  satisfied,  that  where 
the  right  to  hold  a  municipal  office  depends  upon  the  legaUty 
of  the  incorporation  of  the  municipality  under  an  act  of  the 
Legislature,  a  franchise  is  involved  in  a  qtu)  warranto  proceed- 
ing to  test  so  eh  right.  In  so  far  as  the  cases  of  The  People  v. 
HolU,  92  111.  426,  and  Graham  v.  The  People,  104  id.  321,  hold 
a  contrary  view,  they  are  overruled. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 
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Joseph  Davis,  Cory  &  Co. 
The  Chicago  Dock  Company. 

FiUd  at  Ottawa  June  15, 1889. 

1,  Insolvent  debtors — general  aaaignmeni—xthat  vnll  pass  thereby. 
ruder  li  ju'Pijt*riil  voluntary  assignment  of  all  the  property  of  a  firm  and 
of  the  Keveml  partners,  the  interest  of  the  firm  or  of  an  individual  part* 
ner  in  real  estate  will  pass  to  the  assignee,  though  not  included  in  the 
sehediile  of  assets. 

2.  BAME—iitle  of  assignee — subject  to  prior  equities.  The  assignee, 
miller  n  yolxmUiry  assignment  of  insolvent  debtors  made  for  the  benefit 
tit  rrcditorn.  takes  no  greater  interest  or  better  title  than  his  assignor 
pi'sseftfied.  Km  title  will  be  aflfected  with  every  infirmity,  and  be  sub- 
jt^ot  til  tiW  the  equities,  that  existed  in  respect  thereof  in  the  hands  of 
the  a&sij^uor^ 
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8.  Same— i^over^  and  duties  of  the  asaigne^-rjurisdicHon  of  the  county 
court.  The  assignee  of  an  insolvent  debtor,  haying  due  regard  to  the 
admimstration  of  the  estate  and  to  the  rights  of  creditors,  may  do  what- 
ever his  assignor  might  have  done  in  respeot  of  the  assigned  property  |i29~' 
if  no  assignment  had  been  made.  The  assignee  mnst  act  under  the  i^JiO^  ^Hli 
sapervision  and  control  of  the  county  court,  and  may,  under  its  direo-  |l29^^l8o] 
tion,  do  what  is  necessary  for  the  most  advantageous,  final  and  com-  l^^'^^^HHi 
plete  settlement  and  distribution  of  the  trust  estate.  " 

4.  The  statute  gives  the  county  court  the  power  to  direct  and  control 
the  assignee  at  every  step  in  the  progress  of  the  settlement  of  the  estate, 
and  the  assignee  is  required,  at  all  times,  to  act  in  accordance  with  its 
mandate  and  under  its  supervision. 

5.  The  county  court  has  jurisdiction  and  power,  in  the  first  instcmce, 
to  determine  what  property  has  passed  to  the  assignee,  and  the  nature 
and  extent  of  the  interest  acquired  by  him  therein  under  the  astign- 
ment.    Indeed,  it  is  by  the  statute  required  to  do  so. 

6.  It  does  not  follow  that  the  county  court  is  given  Jurisdiction  in 
eauses  of  a  purely  equitable  nature,  or  that  it  may  adjudicate  in  respect 
of  property  not  in  the  possession  or  control  of  the  assignee.  If  that 
court  seeks  to  comi)el  the  assignee  to  reduce  to  possession  property  held 
adversely,  its  power  will  end  with  the  enforcement  of  its  order  on  the 
assignee  to  proceed  in  the  forum  having  jurisdiction  of  the  action 
iequisi|e  for  that  purpose. 

7.  While  the  county  court  has  Jurisdiction  to  direct  the  assignee  in 
all  matters  pertaining  to  the  administration  and  settlement  of  the  estate, 
and  to  settle  all  controverted  questions  relating  to  the  property  in  pos- 
session of  the  assignee,  nevertheless,  if  the  assignee  seeks  to  recover 
property,  either  at  law  or  in  equity,  he  must  resort  to  the  courts  having 
Jurisdiction  of  the  appropriate  remedy  and  competent  to  afford  ade- 
quate relief. 

8.  Where  a  large  body  of  property  has  been  sold  en  masse  by  a 
sheriff,  on  execution,  for  a  grossly  inadequate  price,  without  any  prior 
demand  by  the  officer  of  the  defendant  for  payment,  so  that  a  court  of 
equity  would  set  aside  the  sale  on  payment  of  the  price  for  which  the 
sale  was  made,  and  the  holder  of  the  sheriff's  deod  makes  a  general  as- 
signment of  all  his  property  for  the  benefit  of  his  creditors,  the  county 
court  will  have  jurisdiction  to  find  that  the  only  interest  acquired  by 
the  sale  is  the  right  to  be  reimbursed  the  amount  bid  at  the  sale,  with 
interest,  and  direct  the  assignee,  on  payment  of  that  sum,  to  quitclaim 
the  property  to  the  defendant  in  the  execution. 

9.  SaIiS  oh  -EOLECxmoix— inadequacy  of  price— prior  demand  of  pay- 
vient--remedy  in  equity.  Where  a  sheriff's  sale  on  execution  is  fairly 
and  openly  made,  after  due  notice,  and  without  any  circumstance  im- 
peaching its  fairness,  inadequacy  of  price,  however  gross,  is  not,  per  ae, 
sufflcient  evidence  of  fraud  to  avoid  the  sale. 
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10.  But  where  property  has  been  sold  upon  execution,  or  at  judicial 
sale,  at  a  grossly  inadequate  price,  even  slight  circumstances  indicating 
unfairness  or  fraud,  either  upon  the  part  of  the  officer,  the  purchaser, 
or  the  party  to  the  record  benefited  by  the  sale,  will  furnish  sufficient 
ground  for  equitable  interposition.  While  gross  inadequacy  of  price 
will  not,  of  itself,  be  sufficient,  yet,  when  coupled  with  other  circum- 
stances tending  to  prove  fraud,  it  becomes  controlling  and  conclusive 
evidence,  and  justifies  equitable  interference  to  prevent  the  consum- 
mation of  an  inequitable  result. 

11.  In  an  action  of  replevin,  the  plaintiff  recovered  judgment,  by 
default,  for  one  cent  and  costs,  upon  which  an  execution  issued,  and 
was  returned  wholly  unsatisfied,  the  defendant  being  entirely  solvent 
and  able  to  pay.  Plaintiff's  attorney  sued  out  an  alias  execution,  and 
directed  its  levy  on  property  worth  $350,000,  and  the  sheriff  to  advertise 
and  sell  as  soon  as  possible,  which  was  done  without  any  demand  of 
payment  from  the  defendant,  or  notice  to  him.  The  property  was  sold 
for  $V7.25,  and  a  deed  was  taken  on  the  sale:  Held,  that  the  failure  of 
the  officer  to  demand  payment  before  the  levy  and  sale,  together  with 
the  gross  inadequacy  of  price,  would  justify  a  court  of  equity  in  set- 
ting the  sale  aside  on  equitable  terms. 

Writ  of  Error  to  the  County  Court  of  Cook  county ;  the 
Hon.  BicHARD  Prendergast,  Judge,  presiding. 

The  Chicago  Dock  Company  is  a  corporation  engaged  in  the 
dock  and  warehouse  business  in  Chicago.  The  Lyman  Manu- 
facturing Company,  managed  by  Sherman  &  Marsh,  stored 
wire  in  the  warehouse  of  the  dock  company,  for  which  ware- 
house receipts  were  issued,  but  which  were  subsequently  taken 
up  and  delivery  orders  issued  instead.  Sherman  &  Marsh 
demanded  delivery  of  the  wire  to  them  without  return  of  the 
delivery  orders,  alleging  their  loss.  The  dock  company  refused 
to  make  the  delivery  without  the  giving  of  an  indemnifying 
bond  by  Sherman  &  Marsh,  which  they  refused  to  give,  and 
brought  replevin  for  the  wire.  The  wire  was  taken  under  the 
AVTit,  and  delivered  to  Sherman  &  Marsh,  and  the  writ  served 
upon  the  secretary  of  the  dock  company,  its  president  not  be- 
ing found,  etc.  On  the  21st  day  of  September,  1881,  default 
was  entered  against  the  Chicago  Dock  Company,  and  judg- 
ment rendered,  finding  property  in  the  plaintiffs,  Sherman  & 
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Marsh,  and  against  the  defendant,  for  one  cent  damages  and 
costs.  Execution  issued  thereon  September  23,  1881,  which 
on  December  22, 1881,  was  returned  "no  part  satisfied."  Alias 
execution  issued  January  27,  1882,  and  came  to  the  sheriflf's 
hands  the  same  day,  with  instructions  by  the  attorney  of  said 
plaintiffs  to  levy  the  same  upon  all  of  the  dock  company's 
interest  in  block  74,  school  section  addition  to  the  city  of 
Ohicago,  "together  with  all  the  buildings  and  improvements 
thereon,  and  advertise  the  sale  as  early  as  possible."  On  the 
same  day  the  sheriff  levied  accordingly,  and,  after  advertising 
the  sale,  on  the  27th  day  of  February,  1882,  at  ten  o'clock 
A.M.,  sold  the  entire  property  to  said  attorney  of  the  plaintiffs 
for  $17.25,  being  for  the  amount  of  said  judgment  and  costs, 
the  items  being : 

Judgment, $  .01 

Costs  in  replevin  suit, 8.75 

Interest  from  September  21,  1881, .24 

Sheriff's  fees  on  execution, 4.25 

Costs  of  advertising, 4.00 

Total $17.25 

Certificate  of  sale  was  issued  to  the  attorney,  and  recorded. 
Subsequently  the  certificate  was  assigned  to  one  of  said  plain- 
tiffs, Eben  J.  Marsh,  and  January  5,  1883,  a  sheriff's  deed, 
in  pursuance  thereof,  was  made  to  said  Marsh,  and  recorded 
the  same  day.  The  dock  company  purchased  block  74,  so 
sold,  in  1863,  and  occupied  it  continuously,  paying  all  taxes 
assessed  thereon,  since  its  purchase.  The  property  levied 
upon  and  sold  by  the  sheriff  was  then  and  is  now  worth  at 
least  $350,000,  and  was  clear  of  incumbrance.  The  dock 
company,  or  any  of  its  officers,  had  no  actual  notice  of  the 
rendition  of  the  judgment  in  replevin,  or  of  the  issue  or  levy 
of  the  execution,  or  of  the  sale  of  or  deed  to  the  premises  by 
the  sheriff,  until  in  October,  1887,  when,  upon  having  the 
abstract  of  title  to  their  property  brought  down,  the  sheriff's 
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deed  WEB  discovered  of  record.  It  is  alleged,  and  is  uncontra- 
dicted, that  at  all  times  since  the  date  of  said  judgment  the 
company  has  been  abundantly  able  to  satisfy  the  same,  and 
which  it  alleges  it  would  have  done  on  being  notified  thereof, 
and  that  Siierman  &  Marsh  knew  that  fact.  The  bill  of  ex- 
ceptions shows  that  ill-feeling  existed,  on  the  part  of  Marsh,, 
toward  the  president  of  the  dock  company,  and  that  said  alias 
execution  was  taken  out  because  thereof. 

Subseqiiently  to  the  making  and  recording  of  said  deed, 
Sherman  &  Marsh  made  an  assignment  for  the  benefit  of  their 
creditors,  under  the  Voluntary  Assignment  act,  under  which 
Noble  B.  Judah  was  appointed  assignee,  and  qualified.  The 
property  in  controversy  was  not  scheduled  by  the  debtors  as 
assets.  On  the  28th  day  of  October,  1887,  the  Chicago  Dock 
Company  presented  its  petition  in  the  county  court  of  Cook 
county,  setting  up  substantially  the  foregoing  facts,  and  asking 
that  it  be  permitted  to  pay  the  assignee,  for  the  use  of  the  es- 
tate, the  amount  of  the  said  judgment  and  costs,  with  interest, 
and  that  the  assignee  be  directed  to  quitclaim  to  the  petitioner^ 
etc.  The  county  court,  upon  hearing  of  the  matters  alleged, 
entered  an  order  nisi,  granting  the  prayer  of  the  petition^ 
unless  cause  be  shown  to  the  contrary  within  ten  days  from 
the  entry  of  that  order,  and  directing  notice  to  be  served  on 
creditors »  which  was  done.  The  plaintiffs  in  error  alone  ap- 
peared and  tiled  objections  to  the  order,  and  also  filed  a  cross- 
petilion  for  a  rule  on  the  assignee  to  reduce  the  real  estate  in 
controversy  to  possession,  and  to  convert  the  same  into  money 
for  the  benefit  of  the  estate,  etc.  The  county  court,  upon  fur- 
ther hearing  upon  the  petition  and  cross-petition,  entered  its 
order  d ism i fusing  the  latter,  and  ordered  the  assignee,  upon 
payment  to  him  of  $100,  to  make,  execute  and  deliver  to  tlie 
Chicajxo  Dock  Company  his  quitclaim  deed  to  the  property 
mentioned,  and  that  he  receive  said  sum  of  $100  in  full  sat- 
isfaetiou  of  said  judgment  and  costs,  and  his  attorney's  fees, 
and  all  other  claims  against  said  company  in  respect  of  said 
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property.  It  appears  that  the  assets  in  the  hands  of  the  as- 
signee are  insufficient  to  pay  the  creditors  of  the  estate  in  full. 
This  writ  of  error  is  prosecuted  by  Joseph  Davis,  Cory  &  Co., 
cross-petitioners  and  creditors  of  the  insolvent  firm,  to  the 
county  court  of  Cook  county,  to  reverse  said  order. 

Messrs.  Elibl  &  Eosbnthal,  for  the  plaintiffs  in  error : 

As  to  the  jurisdiction  of  the  county  court  over  assigned  es- 
tates, see  Hanch£tt  v.  Waterbury,  115  Dl.  220,  and  FreydendcUl 
V.  Baldwin.  103  id.  325. 

If,  at  the  time  of  making  the  assignment,  the  title  to  the 
property  did  not  belong  to  Marsh  the  assumption  of  jurisdic- 
tion by  the  county  court  was  unauthorized ;  but  if  it  belonged  to 
him,  the  county  court  had  dominion  over  it,  but  had  no  right 
to  divest  the  assignee  of  his  title,  or  to  direct  any  disposition 
of  it  except  for  the  benefit  of  the  creditors. 

An  assignee  succeeds  only  to  such  rights  as  his  assignor  had. 
Burrill  on  Assignments,  (6th  ed.)  621 ;  O'Hara  v.  Jones ^  46 
HI.  288 ;  Chase  v.  Chapin,  130  Mass.  128  ;  Hathaway  v.  Ba7ik, 
131  id.  14. 

One  of  the  principal  objects  of  a  voluntary  assignment  of 
property  for  the  benefit  of  creditors,  and  one  of  the  most  im- 
portant duties  of  the  assignee  in  the  execution  of  the  trust,  is 
the  sale  of  the  property  assigned,  in  order  to  convert  it  into 
money  for  the  purpose  of  distribution  among  creditors ;  and 
every  assignee  is  bound  to  bring  the  estate  to  a  sale  under 
every  possible  advantage  to  the  cestuis  que  trust.  Burrill  on 
Assignments,  648,  649 ;  Paige  v.  Olcott,  28  Vt.  465 ;  Geisse  v. 
Beall,  3  Wis.  367 ;  Downes  v.  Grazehrook,  3  Mer.  208 ;  Mat- 
thies  V.  Edwards,  2  Coll.  480 ;  Chesley  v.  Chesley,  49  Mo.  540. 

The  failure  of  the  sheriff  to  make  demand  of  payment  be- 
fore levying  did  not  invalidate  the  levy  and  sale,  {Gardner  v. 
Eberkart,  82  HI.  316,  Fergus  v.  Woodivorth,  44  id.  378,)  and 
the  rescinding  of  the  certificate  of  purchase  was  notice  of  the 
sale. 
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Inadequacy  of  price  is  no  ground  for  avoiding  a  sale.  BoZ- 
ktnce  V,  Loomiss,  22  111.  82;  O'CaUaghan  v.  O'Callaghan,  91 
id,  228 ;  Hamilton  v.  Quimby,  46  id.  96 ;  2  Pomeroy's  Eq.  Jur. 
926- 

To  give  a  writ  to  the  sheriflf  with  instructions  to  make  a 
levy  and  sale,  is  simply  to  deliver  the  writ  to  be  executed,  and 
this  the  crculitor  has  the  right  to  do.  McFarland  v.  GmUy  31 
How.  717;   Weir  v.  Hale,  3  W.  &  S.  285.   • 

Messrs.  Ghegory,  Booth  &  Hablan,  for  the  defendant  in 
error : 

The  county  court  has  equitable  jurisdiction  over  assigned 
estates-  Frepdendall  v.  Baldwin,  103  111.  325;  Hancliett  v. 
WairrhuTy,  115  id.  228;  Field  v.  Ridgely,  116  id.  432;  Bank 
V.  Emjlhh,  :il  Bradw.  317. 

Gross  inadequacy  of  price  is  evidence  of  fraud,  and  ground 
for  avoiding  a  sale.  2  Pomeroy's  Eq.  Jur.  sec.  927 ;  Kerr  on 
Fraud  and  Mistake,  186;  Henderson  v.  Svhlett,  21  Ala.  630; 
Lmjijford  v.  Jackson,  id.  650 ;  Chapman  v.  Boetcher,  27  Hun, 
606;  Weher  v.  Weitlingy  18  N.  J.  Eq.  441 ;  Taul  v.  Wright,  45 
Texas  J  38  S  ■  Comstock  v.  Purple,  49  111.  158;  Berry  v.  Lorn, 
107  id,  612 ;  Duncan  v.  Sanders,  50  id.  475;  Heberer  v.  He- 
herer,  67  id.  253  ;  Hamilton  v.  Quimby,  46  id.  90 ;  BaUance  v. 
Loomiss,  22  id.  82. 

As  to  tbe  duty  of  the  sheriflf  to  postpone  the  sale  in  such 
cases,  see  Iloaeinan  v.  Miller,  84  111.  297,  and  Ray's  Admr.  v. 
Womble,  5G  Ala.  32. 

No  demand  was  made  for  payment,  although  they  knew  it 
would  be  paid  instantly,  upon  demand.  This  court  said,  in 
Pitts  V,  Mtiffie,  24  111.  614:  "It  is  the  first  duty  of  an  officer 
Laving  an  execution  against  a  party,  to  apply  to  him  person- 
ally for  payment,  wherever  that  is  practicable ;  and  the  officer 
alionid  be  held  responsible  to  the  party  aggrieved,  for  a  neg- 
lect of  thm  duty,  wherever  special  damages  result  from  it.** 
See,  also,  Eock  v.  Haas,  110  111.  529. 
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Mr.  Chibf  Justice  Shopb  delivered  the  opinion  of  the  Court : 

Two  questions  are  presented  by  this  record :  First,  had  the 
county  court,  under  the  Voluntary  Assignment  act,  jurisdic- 
tion to  determine  the  interest  of  the  assignee  in  the  property 
in  controversy,  and  to  authorize  and  require  him  to  receive 
payment  for  such  interest,  and  execute  an  acquittance  of  the 
claim  of  the  assignor  upon  receipt  of  the  same ;  and  second, 
do  the  facts  here  shown  authorize  the  entry  of  that  order  by 
the  county  court,  if  it  had  such  jurisdiction. 

By  the  sheriff's  deed  of  June  5,  1883,  Eben  J.  Marsh,  one 
of  the  assignors,  became  clothed  with  the  legal  title  to  real 
estate  of  the  value  of  at  least  $350,000 ;  and  although  this 
property  was  not  scheduled,  either  as  the  individual  prop- 
erty of  Marsh,  or  as  assets  of  the  firm  of  Sherman  &  Marsh, 
assignors  in  the  deed  of  assignment  subsequently  made,  yet 
the  interest  of  Marsh  and  of  the  firm,  if  any,  would  and  did, 
as  being  comprehended  within  the  general  terms  of  the  assign- 
ment, vest  in  the  assignee  for  the  benefit  of  creditors.  The 
assignee,  however,  took  no  greater  interest  or  better  title  than 
his  assignors  possessed.  In  his  hands  the  title  was  affected 
with  every  infirmity  and  subject  to  all  the  equities  that  existed 
in  respect  thereof  in  the  hands  of  the  grantor  in  the  deed  of 
assignment.  It  becomes  necessary,  therefore,  to  determine 
what  interest  Marsh  took  by  virtue  of  the  sheriff's  deed,  and, 
logically,  that  determination  would  precede  the  discussion  of 
the  question  of  jurisdiction. 

It  is  conceded  that  in  making  the  sale  and  deed  the  sheriff 
proceeded  in  substantial  compliance  with  the  forms  of  law, 
and  if  there  were  no  equitable  considerations  affecting  the 
same,  the  title  of  the  defendants  in  execution  thereby  became 
vested  in  Marsh.  It  is  apparent,  however,  that  there  are 
strong  equitable  reasons  why  the  sale,  and  deed  thereunder, 
should  not  be  allowed  to  stand.  Beal  estate  of  the  value  of 
$350,000  and  over  was  levied  upon  and  sold  to  satisfy  a  judg- 
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ment  of  one  cent  and  costs,  which,  with  interest^  and  costs  on 
execution^  amounted,  at  the  time  of  the  sale,  to  the  sum  of 
$17.25 — ^less  than  one  twenty-thousandth  part  of  the  value  of 
the  property  sold.  In  Comstock  v.  Purple,  49  111.  158,  we  said : 
"Admitting  the  lands  sold  for  an  inadequate  price,  the  doctrine 
of  this  court  is,  that,  of  itself,  is  not  sufficient,"  (to  avoid  the 
sale,)  "unless  it  should  be  so  grossly  inadequate  as  to  establish 
fraud."  It  would  seem  that  if  a  case  could  arise  where  gross 
inadequacy  would  establish  fraud,  this  one  would  do  so.  Public 
policy,  however,  requires  that  judicial  sales  should  be  upheld, 
when  fairly  and  regularly  made.  The  better  rule,  and  the 
one  sustained  by  the  weight  of  authority,  is,  that  generally,  in 
sales  made  under  judicial  process,  gross  inadequacy  of  price, 
unaccompanied  by  circumstances  of  irregularity,  or  that  indi- 
cate unfairness  in  the  conduct  of  the  officer  making  the  same, 
or  the  purchaser  thereat,  will  not  create  the  inference  of  fraud. 
Where  the  salle  is  fairly  and  openly  made,  after  due  notice, 
with  a  fair  opportunity  for  real  competition,  and  without  any 
circumstance  impeaching  its  fairness,  inadequacy  of  price, 
however  gross,  is  not,  per  se,  sufficient  evidence  of  fraud  to 
avoid  the  sale.     Hamilton  v.  Quimhy,  46  111.  90. 

Many  cases  are  to  be  found  in  the  books,  which  seem  to  apply 
the  principles  to  sales  upon  process  that  are  applicable  to  sales 
of  private  property.  Kerr  on  Fraud  and  Mistake,  (4th  Am.  ed.) 
186.  But  an  examination  of  the  cases,  it  is  believed,  will 
show,  that  in  nearly  if  not  quite  all,  the  application  to  vacate 
the  sale  was  by  motion  in  the  court  from  which  the  process 
issued,  or  where  there  were  irregularities  affecting  the  process, 
or  affecting  the  conduct  of  the  officer  in  making  the  sale,  or 
of  the  purchaser,  or  of  the  party  to  the  record,  which  were  re- 
garded as  sufficient  to  render  it  unconscionable  that  the  pur- 
chaser should  retain  the  undue  advantage  obtained  by  his 
purchase.  See  Henderson  v.  Sublett,  21  Ala.  630 ;  Webber  v. 
Weitling,  18  N.  J.  Eq.  441;  Hodgson  v.  FarreU,  15  id.  88; 
Taul  V.  Wright,  45  Texas,  288 ;  2  Pomeroy's  Eq.  927.    How- 
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ever  this  may  be,  the  authorities  are  uniform  that  where  prop- 
erty has  been  sold,  upon  execution  or  at  judicial  sale,  at  a 
grossly  inadequate  price,  even  slight  circumstances  indicating 
unfairness  or  fraud,  either  upon  the  part  of  the  officer,  the  pur- 
chaser, or  the  party  to  the  record  benefited  by  the  sale,  will 
furnish  sufficient  ground  for  equitable  interposition.  The  con- 
science of  the  chancellor,  quickened  by  proof  of  circumstances 
indicating  that  an  unfair  advantage  was  sought  or  taken,  will 
seize  upon  the  gross  inadequacy  as  additional  and  strong  evi- 
dence of  fraud,  and,  by  decree,  prevent  the  purchaser  from 
reaping  an  unconscionable  advantage.  Thus,  in  Hamilton  y. 
Quimby,  supra^  it  was  said,  that  if  the  execution  had  been  prop- 
erly issued,  and  the  officer  had  performed  his  duty  by  giving 
the  defendant  notice  of  the  writ,  and  a  sale  had  been  made  of 
a  large  amount  of  property  for  a  very  small  sum  of  money, 
"the  sale  ought  not  to  have  been  set  aside  for  mere  inadequacy 
of  price ;  but  even  then,  where  there  is  such  gross  inadequacy, 
the  court  will  seize  upon  anything  indicating  unfairness  in  the 
plaintiff,  to  afford  relief."  See,  also,  Comstock  v.  Purple,  supra; 
Kinney  v.  Knoebel,  51  HI.  112;  Berry  v.  Lovi,  107  id.  612; 
Howell  V.  Baker,  4  Johns.  Ch.  122 ;  KU»pping  v.  SteUmacher, 
21  N.  J.  Eq.  328 ;  American  Wine  Co.  v.  Scholer,  85  Mo.  496 ; 
Johnson  v.  Craxd,  55  Texas,  571 ;  Seaman  v.  Riggins,  1  Green's 
Ch.  214;  Bixby  v.  Mead,  18  Wend.  611 ;  Roberts  v.  Roberts, 
13  Gratt.  639;  Bod  v.  Ellis,  11  Iowa,  97,  and  cases  supra. 

It  will  not  be  necessary  to  extend  this  opinion  by  quotation 
from  the  cases.  Upon  examination  it  will  be  found  that  va- 
rious incidents  have  been  seized  upon  by  the  courts  to  grant 
relief  where  there  has  been  a  gross  inadequacy  of  price ;  and 
the  additional  circumstances  need  not  be  sufficient,  in  them- 
selves, to  authorize  the  sale  to  be  set  aside,  if  they  tend  to 
show  that  an  unfair  advantage  was  taken,  or  that  the  sale  was 
conducted  in  a  manner  prejudicial  to  the  rights  or  interest 
of  the  parties  interested,  for  while  gross  inadequacy  of  price 
will  not,  of  itself,  be  sufficient,  yet,  when  coupled  with  other 
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circumstances  tending  to  prove  fraud,  it  becomes  controlling 
and  conclusive  evidence,  and  justifies  the  interference  by  a 
court  of  equity  to  prevent  the  consummation  of  an  inequitable 
result. 

Tested  by  this  rule,  it  is  at  once  apparent  that  this  sale  and 
deed,  upon  proper  bill  filed  for  that  purpose,  would  have  been 
set  aside.  The  dock  company  was  bailee  of  the  goods  and 
chattels  rex>levied,  and  it  is  evident  that  in  their  refusal  to  de- 
liver the  gooda  upon  the  request  of  Sherman  &  Marsh,  •without 
the  return  of  the  delivery  receipts  issued  by  them,  they  only 
sought  to  shield  themselves  from  responsibility  against  a 
wrougful  delivery  of  the  goods.  It  is  true  they  were  served 
with  process  in  the  replevin  suit,  but,  having  no  further  inter- 
est in  the  goods  replevied,  paid  no  attention  whatever  to  the 
result  of  that  suit.  It  is  shown  that  they  had  no  actual  notice 
of  the  rendition  of  the  judgment  or  issue  of  execution  thereon. 
The  first  execution,  while  it  is  apparent  that  the  dock  com- 
pany had  ample  property  in  the  county  subject  to  levy,  was 
returned  bv  the  sheriff  not  satisfied.  No  demand  was  made 
of  the  defendant  for  property  upon  which  to  levy,  or  notice 
given  of  the  execution,  although  the  defendant  was  in  the 
county,  and  its  office  within  a  few  minutes'  walk  from  the 
sheriflf'a  office.  An  alias  execution  was  issued  on  the  27th 
day  of  January,  1882,  and  came  to  the  sheriff's  hands  the 
same  day,  ^vho  was  instructed  by  the  attorneys  for  the  plain- 
tiffs therein  to  levy  upon  all  the  dock  company's  interest  in 
block  74,  school  section  addition  to  the  city  of  Chicago,  to- 
gether with  all  the  buildings  and  improvements  situated  there- 
on, and  to  advertise  and  sell  as  early  as  possible.  The  sheriff 
levied  accordingly  the  same  day,  and  at  ten  o'clock  A.  M.  of 
the  27th  of  February,  1882,  sold  the  property  en  masse  to  the 
attorney  of  the  plaintiffs  for  $17.26.  It  is  true  that  a  certifi- 
cate of  purchase  was  recorded  March  1,  1882,  that  the  same 
was  subBeqnently  assigned  to  Marsh  by  said  attorney,  and 
upon  the  expiration  of  redemption  a  deed  for  the  property  was 
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made  to  Marsh.  It  was  the  duty  of  the  sheriff  to  notify  the 
defendant  in  execution  before  making  the  levy,  and  apply  to 
it  for  payment  of  his  execution.  {Pitts  v.  Magie,  24  111.  610 ; 
Rock  V.  Ha4i8,  110  id.  529.)  A  defendant  in  execution  has  a 
right  to  pay  and  satisfy  the  same,  and  it  is  unfair  and  unjust 
to  him  that  a  levy  should  be  made  without  an  opportunity  to 
make  such  payment,  and  thereby  save  incurring  additional 
costs.  It  was  said  in  the  Pitts  case :  "It  is  the  first  duty  of  an 
officer  having  an  execution  against  a  party,  to  apply  to  him 
personally  for  payment,  wherever  that  is  practicable,  and  the 
officer  should  be  held  responsible  to  the  party  aggrieved,  for  e^ 
neglect  of  this  duty,  wherever  special  damages  result  from  it.'* 
It  is  averred  and  shown  in  this  case,  that  the  defendant  in 
execution  had  ample  property,  and  was  able  to,  and  would, 
upon  demand  or  notice,  have  satisfied  the  execution.  It  is 
not  necessary  to  hold,  nor  do  we  determine,  that  the  failure 
of  the  officer  to  make  the  demand  would  be  sufficient,  of  itself, 
in  a  case  where  the  levy  was  upon  real  estate,  to  avoid  the  sale. 
Bnt  in  this  case  it  is  not  shown  or  pretended  that  there  was 
any  necessity  for  levy  upon  this  large  amount  of  property,  or 
that  the  sale  should  be  made  in  the  shortest  time  possible,  nor 
is  any  excuse  given  for  not  pursuing  the  ordinary  course  and 
making  the  demand  before  making  the  levy.  While  the  officer 
failed  to  perform  his  duty  in  the  respect  indicated,  under  either 
execution,  it  appears  that  in  making  the  levy  and  sale  he 
acted  under  the  direction  of  plaintiffs'  attorney.  The  attor- 
ney was  careful  to  direct  the  levy  upon  the  whole  block,  and 
npon  all  the  buildings  and  improvements  thereon,  and  to  sell 
the  same  as  early  as  possible.  It  is  manifest  that  any  division 
of  the  block  would  have  satisfied  the  execution.  Nor  is  there 
any  reason  why  this  vast  amount  of  property  should  be  adver- 
tised and  sold  for  this  insignificant  sum,  within  thirty  days 
from  the  date  of  the  execution,  without  any  actual  notice  to 
the  defendant  thereof,  or  demand  for  its  payment.  It  seems 
dear  that  it  was  not  the  payment  of  the  execution,  alone,  that 
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was  sought  by  the  plaintiffs'  attorney.  Whether  the  animosity 
shown  in  the  record  to  have  existed  on  the  part  of  the  plain- 
tiffs in  execution  against  the  president  of  the  dock  company^ 
may  furnish  the  clew  to  this  proceeding,  or  whether  it  was  to 
gain  some  unconscionable  advantage  by  placing  a  cloud  upon 
the  title  of  the  dock  company,  can  make  no  difference.  By 
the  course  pursued,  if  the  sale  was  discovered,  plaintiffs  in 
execution  would  get  their  money,  with  costs.  If,  however,  it 
remained  undiscovered,  a  cloud  would  be  created  to  the  injury 
of  the  dock  company,  and  possibly  to  the  advantage  of  Marsh. 
It  can  not  be  doubted,  that  upon  the  state  of  facts  here  shown 
a  court  of  equity  would  at  once  have  declared  the  sale  and 
deed  void,  and  removed  the  same  as  a  cloud  on  appellee's  title. 
At  most  it  would  have  been  found  and  declared  that  Sherman 
&  iMaish,  or  Marsh,  would  have  had  no  other  interest,  and 
acqtiiitid  no  other  right,  under  said  sale  and  deed,  than  to  be 
reimbursed  the  amount  of  money  bid  at  the  sale. 

Tk^  question  remains  to  be  considered,  had  the  county  court 
jurisdiction  to  determine  whether  the  real  estate  in  question 
passed  to  the  assignee,  under  the  assignment,  and  became  as- 
sets in  his  hands,  to  be  applied  in  satisfaction  of  the  claims  of 
creditors. 

By  the  first  section  of  the  Voluntary  Assignment  act  the 
effect  of  a  voluntary  assignment  for  the  benefit  of  creditors  is 
to  vest  in  the  assignee  title  to  all  the  property  of  the  debtors, 
whether  scheduled  or  not,  comprehended  within  the  general 
terma  of  the  assignment.  By  the  11th  section  of  the  act  the 
aBBignee  is  empowered  to  dispose  of  the  assigned  estate,  real 
arid  personal,  to  sue  for  and  recover  everything  belonging  or 
appertaining  to  said  estate,  "and,  generally,  to  act  and  do 
whatever  the  said  debtor  or  debtors  (assignors)  might  have 
done  in  the  premises."  The  duty  of  the  assignee  under  this 
autbority  is,  to  collect  and  convert  the  estate  assigned,  into 
money,  and  to  distribute  the  same  pro  rata  among  the  cred- 
itors proving  their  claims  in  conformity  with  the  statute.    This 
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is  to  be  done  under  the  supervision  and  direction  of  the  county 
•court.  The  7tb  section  of  the  act  provides,  "that  the  assignee 
or  assignees,  in  the  execution  of  assignments,  shall,  at  all 
times,  be  subject  to  the  order  and  supervision  of  the  county 
<jourt,  when  in  session,  or  judge  of  said  court,  when  not  in 
session;"  and  the  assignee  may,  by  the  court,  be  required  "to 
proceed  in  the  faithful  execution  of  the  duties  required  by  this 
act,  and  to  obey  the  order  of  such  court  or  judge  in  relation 
to  the  complete  and  final  settlement,  distribution  and  paying 
over  of  the  proceeds  derived  from  said  trust,  or  any  part  there- 
of, until  final  settlement  and  distribution  is  made." 

It  would  seem  clear  that  the  assignee,  having  due  and  proper 
regard  to  the  administration  of  the  estate  and  to  the  rights 
of  creditors,  may  do  whatever  the  debtor  or  debtors  might 
have  done  in  respect  of  the  assigned  property,  if  no  assign- 
ment had  been  made.  It  is,  we  think,  also  clear,  that  the  as- 
signee must  act  under  the  supervision,  direction  and  control 
of  the  county  coiirt,  and  may  do,  under  such  direction,  what 
is  necessary  for  the  most  advantageous,  and  the  final  and  com- 
plete, settlement  and  distribution  of  the  trust  estate.  By  the 
14th  section  of  the  act,  full  authority  and  jurisdiction  is  "con- 
ferred upon  the  county  courts,  and  the  judges  thereof,  to  execute 
and  carry  out  the  provisions  of  this  act,"  and  it  is  provided 
that  the  court  shall,  at  all  times,  be  open  for  the  transaction 
of  business  relating  to  assignments.  The  power  to  direct  and 
control  the  assignee  at  every  step  in  the  progress  of  the  set- 
tlement of  the  estate  is  thus  clearly  given  to  the  county  court, 
and  the  assignee  is  required  at  all  times  to  act  in  accordance 
with  its  mandate  and  under  its  supervision.  Freydendcdl  v. 
Baldwin,  103  111.  325. 

One  of  the  duties  imposed  upon  the  assignee  is  to.  determine 
what  property  passed  to  him  under  the  assignment,  to  reduce 
it  to  possession,  and  convert  it  into  money,  and  it  follows  that 
in  so  doing  he  must,  as  in  other  matters,  act  under  the  con- 
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trol  of  the  court  and  subject  to  its  directions.  K  questions 
should  arise  whether  particular  property  passed  under  the 
assignment,  he  must  act  under  the  direction  of  that  court  in 
respect  thereof;  and  full  power,  as  we  have  seen,  is  given  by 
the  statute  to  the  court  to  execute  and  carry  out  the  provisions 
of  the  act,  and  to  compel  the  complete  and  final  settlement  of 
the  estate  by  the  assignee.  It  necessarily  follows  that  the 
county  court  must,  in  the  first  instance,  determine  what  prop- 
erty has  passed  to  the  assignee,  and  the  nature  and  extent  of 
the  interest  acquired  by  him  therein  under  the  assignment. 
So  that  if  we  are  correct  in  our  conclusion,  it  became  the  duty 
of  the  county  court,  in  the  exercise  of  its  supervisory  power 
and  control  over  the  assignee,  to  determine  what  interest,  if 
any,  the  assignee  took  in  the  property  in  controversy,  and  we 
are  of  opinion  it  was  authorized  and  required  by  the  statute 
BO  to  do.  If  the  court  had  determined  that  the  property  wa& 
assets  belonging  to  the  estate,  it  would  have  been  its  duty,  by 
proper  order,  to  have  directed  the  sale  of  the  property  with  or 
without  reducing  it  to  possession,  as  might  have  been  found 
best  for  the  interest  of  the  estate.  It  by  no  means  follows 
from  what  is  here  said,  or  from  the  statute  as  we  understand 
it,  that  the  county  court  is  given  jurisdiction  in  causes  of  a. 
purely  equitable  nature,  or  that  it  may  adjudicate  in  respect 
of  property  not  in  possession  or  control  of  the  assignee.  (Pres^ 
ton  V.  Spaulding,  120  111.  208.)  If  the  county  court  had  sought 
to  compel  the  assignee  to  reduce  the  property  to  possession, 
its  power  would  have  ended  with  the  enforcement  of  its  order 
on  the  assignee  to  proceed  in  the  forum  having  jurisdiction  of 
the  action  necessary  and  requisite  for  that  purpose,  for  while 
the  county  court  has  jurisdiction  to  direct  the  assignee  in  all 
matters  pertaining  to  the  administration  and  settlement  of  the 
estate,  and  to  settle  all  controverted  questions  relating  to  prop- 
erty in  possession  of  the  assignee,  and  therefore  under  ita 
administrative  control,  nevertheless,  if  the  assignee  seeks  to 
recover  property,  either  at  law  or  in  equity,  he  must  resort  to 
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the  courts  having  jurisdiction  of  the  appropriate  remedy,  and 
competent  to  afford  adequate  relief. 

It  is  manifest  from  the  foregoing,  that  the  county  court, 
however  it  might  be  called  into  action,  was  clothed  with  au- 
thority to  decide  for  the  assignee  th»  nature  and  extent  of  the 
interest  in  this  property,  if  any,  held  by  Marsh,  and  passing 
to  him  under  the  assignment ;  and  it  was  competent  for  that 
court  to  adjudge,  if  the  facts  warranted,  that  the  assignee 
had  become  seized  of  the  entire  estate,  or  of  any  less  interest 
or  estate,  and  direct  that  whatever  that  interest  might  be 
should  be  realized  upon  by  the  assignee.  The  court  found,  as 
it  was  justified  in  doing,  that  while  the  legal  title  had  become 
vested  in  the  assignor,  in  fact  the  only  interest  acquired,  if 
any,  was  the  right  to  be  reimbursed  the  amount  bid  at  the 
sale  of  the  land  on '  execution,  with  legal  interest  thereon. 
Nor  does  this  finding  by  the  court  involve  the  jurisdiction  of  a 
court  of  chancery, — as,  upon  bill  filed  by  the  dock  company 
to  set  aside  said  sale  and  deed.  The  authority  of  the  court 
arises  from  the  express  power  given  by  the  statute  to  that 
court  to  control  the  management  and  settlement  of  the  estate, 
and  direct  the  assignee  in  the  execution  of  the  trust.  It  is 
true  that  the  court  is  required  to  look  into  the  facts,  and  to 
find  therefrom  that  the  sale  and  deed  of  the  sheriff  were  fraud- 
ulent, and  that  in  a  court  of  equity  would  be  cancelled  and  set 
aside, — ^that  is,  to  find  that  the  assignor  (Marsh)  had  no  title 
in  fact,  and  that  none  passed  to  the  assignee,  and  that  the 
only  interest  in  the  property  that  could  be  rightfully  subjected 
to  the  payment  of  the  debts  of  the  estate  was  the  judgment, 
interest  and  costs  before  mentioned.  That  this  was  all  the  in- 
terest Marsh  had,  was  clearly  and  conclusively  established. 
If  the  assignor  had  held  a  deed  absolute  to  a  tract  of  land, 
but  which  confessedly,  by  the  contract  of  the  parties,  was  in- 
tended to  be  a  mortgage  for  the  payment  of  money  only,  can 
it  be  doubted  that  the  county  court  would  have  power,  under 
this  statute,  to  ascertain  the  amount  actually  due,  and  to  au- 
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tborize  {he  assignee  to  receive  the  same  and  execute  a  proper 
release  ?  The  only  distinction  between  that  case  and  this  is, 
that  in  the  one  the  equity  arises  out  of  the  contract  of  the 
parties,  while  in  the  other  it  arises  from  the  fraudulent  act  of 
the  parties  in  procuring  the  deed.  This  power  is  essential  to 
the  proper  administration  of  the  estate.  It  was  not  contem- 
plated that  the  county  court  must  needs  compel  the  assignee 
to  proceed  to  expensive  and  fruitless  litigation,  and  thereby 
exhaust  the  trust  funds  in  his  hands.  The  court  having  power 
so  to  do,  and  having  determined  that  the  real  estate  in  ques- 
tion was  not  assets  of  the  estate,  properly  dismissed  the  cross- 
petition  of  plaintiffs  in  error ;  and  in  the  subsequent  orders 
made,  requiring  the  assignee  to  receive  a  sum  of  money  far  in 
excess  of  any  claim  the  assignors  had  against  the  dock  com- 
pany, and  to  release  and  quitclaim  his  apparent  interest  ac- 
quired under  the  assignment,  committed  no  error  of  which 
plaintiffs  in  error  can  complain. 

From  what  has  been  said,  it  must  be  apparent  that  so  far 
as  the  action  of  the  county  court  was  concerned,  in  determin- 
ing the  issues  raised  by  the  cross-petition,  the  direct  question 
was,  had  the  title  to  the  block  of  land  in  controversy  passed 
to  the  assignee.  If  it  had  become  assets  in  his  hands,  the 
assignee  should  have  been  required  to  proceed  in  accordance 
with  the  prayer  of  the  cross-petition.  If  it  had  not,  he  would 
be  ordered  by  the  court, — and  properly  so, — as  he  was,  in 
effect,  to  desist  from  interfering  therewith.  When  this  was 
done  the  dismissal  of  the  cross-petition  properly  followed. 

We  are  of  opinion  that  the  order  of  the  county  court  should 
be  affirmed. 

Order  affirmed. 
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1.  KovERTEAiy^release—CLcknowledgment—requiaitea  thereof.  To 
make  a  valid  release,  waiver  or  conveyance  of  the  homestead  right  as 
against  the  i>erBon  entitled  to  the  exemption  or  estate,  the  requirements 
of  the  statute,  both  as  to  the  terms  of  the  deed  and  the  acknowledg- 
ment, must  be  complied  with. 

2.  The  right  of  homestead  can  only  be  released  by  an  acknowledg- 
ment, in  the  same  manner  as  conveyances  of  real  estate  are  required 
to  be  acknowledged. 

3.  A  mortgage  or  conveyance  without  acknowledgment  may  be  valid 
to  convey  all  other  rights  and  interests  of  the  grantors  except  the  home- 
stead right.  Such  right  can  be  conveyed  only  by  a  contract  acknowl- 
edged as  required  by  the  statute. 

4.  A  husband  and  wife  executed  a  chattel  mortgage  upon  a  house 
upon  leased  ground,  and  which  was  occupied  by  them  as  a  homestead. 
The  mortgage  was  acknowledged  by  both  before  a  justice  of  the  peace, 
his  certificate  containing  the  clause,  "including  the  release  and  waiver 
of  the  right  of  homestead,"  but  failed  to  show  that  the  grantors  person- 
ally appeared  before  the  officer,  or  were  personally  known  to  him  to  be 
tibe  persons  making  the  acknowledgments :  Held,  that  the  certificate 
was  fatally  defective,  and  that  the  mortgage  did  not  pass  the  home- 
stead right. 

5.  AcKNOWiiEDOMENTS  OF  DSEDS — requisites.  Acknowledgments  to 
conveyances  of  real  estate  can  only  be  made  when  the  grantors  are 
personally  known  to  the  officer  taking  such  acknowledgment  to  be  the 
real  persons  in  whose  name  such  acknowledgment  is  proposed  to  be 
made,  or  shall  be  proved  to  be  such  by  a  credible  -witness ;  and  the 
fact  of  such  personal  knowledge  or  proof  must  be  stated  by  such  officer 
in  the  certificate  of  acknowledgment. 

Writ  of  Error  to  the  Appellate  Court  for  the  Second  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Kankakee  county ;  the  Hon.  Owen  T.  Beeves,  Judge,  presiding. 

Mr.  H.  K.  Wheeler,  for  the  plaintiff  in  error. 
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Mr.  Justice  Wilkin  delivered  the  opinion  of  the  Court : 

Defendant  in  error,  Hannah  Wheeler,  and  her  husband, 
James  Wheeler,  executed,  acknowledged  and  delivered  two 
mortgages  to  plaintiff  in  error,  on  a  building  used  as  a  mil- 
linery store  and  dwelling  house  in  Momence.  The  house  was 
on  leased  ground.  The  mortgages  were  in  form  chattel  mort- 
'  gages,  but  each  contained  a  clause  waiving  the  homestead 
right.  They  were  each  acknowledged  before  a  justice  of  the 
peace,  his  certificate  containing  the  clause,  "including  the  re- 
lease and  waiver  of  the  right  of  homestead,"  but  failing  to 
show  that  the  grantors  personally  appeared  before  him,  or 
were  personally  known  to  him  to  be  the  persons  making  the 
acknowledgments.  This  cause  originated  in  the  circuit  court 
of  Kankakee  county,  on  bill  to  foreclose  these  mortgages. 
James  Wheeler  died  before  the  bill  was  filed. 

The  only  question  raised  on  the  record  is,  whether  or  not 
the  acknowledgments  to  the  mortgages  are  sufl&cient  to  release 
the  estate  of  homestead.  The  circuit  court  held  they  were, 
and  decreed  in  favor  of  the  complainant.  The  Appellate  Court 
reversed  that  decree,  and  by  writ  of  error  to  that  court  the 
record  is  brought  here  for  review. 

It  has  been  repeatedly  held  by  this  court,  under  statutes 
prescribing  the  mode  in  which  the  homestead  exemption  or 
estate  might  be  released,  waived  or  conveyed,  that  to  make 
such  release,  waiver  or  conveyance  effectual,  as  against  the 
person  entitled  to  the  exemption  or  estate,  the  requirements 
of  the  statute,  both  as  to  the  terms  of  the  deed  and  the  ac- 
knowledgment, must  have  been  complied  with.  Black  v.  Ltisk, 
69  111.  70;  Kingman  v.  Higgins  et  al.  100  id.  319;  McMahiU 
et  al.  V.  McMahilly  105  id.  596.  See,  also,  cases  cited  in  the 
opinion  of  the  Appellate  Court,  by  Smith,  J. 

It  being  admitted  that  the  homestead  right  existed  in  the 
grantors  at  the  time  of  the  execution  of  the  mortgages,  it  fol- 
lows, that  such  right  could  only  be  released  by  an  acknowledg- 
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ment,  "in  the  same  manner  as  conveyances  of  real  estate  are 
required  to  be  acknowledged."  (Rev.  Stat.  chap.  52,  sec.  4.) 
But  acknowledgments  to  conveyances  of  real  estate  can  only 
be  made  when  the  grantor  is  personally  known  to  the  officer 
iaking  such  acknowledgments  to  be  the  real  person  who,  and 
in  whose  name,  such  acknowledgment  is  proposed  to  be  made, 
or  shall  be  proved  to  be  such  by  a  credible  witness,  and  the 
fact  of  such  personal  knowledge  or  proof  must  be  stated  by 
Buch  officer  in  the  certificate  of  acknowledgment,  (Rev.  Stat. 
chap.  30,  sec.  24,)  the  form  of  which  certificate  is  given  in 
section  26  of  the  same  chapter.  Here  the  certificates  failing 
to  show  that  the  grantors  were  personally  known  to  the  officer, 
or  that  they  were  proved  to  him  by  a  credible  witness,  are 
fatally  defective.  {Tvlly  v.  Davis,  30  111.  103 ;  Fell  v.  Young, 
€3  id.  106 ;  Shephard  v.  Carriel,  19  id.  313.)  The  instruments 
are  therefore  of  no  greater  force  than  if  no  attempt  had  been 
made  to  acknowledge  them.  They  may  be  valid  to  convey  all 
other  rights  and  interests  of  Hannah  Wheeler  in  and  to  the 
property  in  question,  without  acknowledgment.  Not  so  as  to 
the  homestead  right.  By  the  express  provisions  of  the  statute 
that  can  only  be  conveyed  by  a  contract  acknowledged.  Until 
€o  acknowledged  the  contract  has  no  binding  force  or  effect. 
{Parrott  v.  Kumpf,  102  111.  426.)  Other  sections  of  the  Con- 
veyance act,  cited  by  counsel  for  plaintiff  in  error,  do  not  mili- 
tate against  this  conclusion,  but  are  in  harmony  with  it. 
The  judgment  of  the  Appellate  Court  is  right. 

Judgment  affirmed. 
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Peter  Wolf. 
Filed  at  Ottawa  June  16, 1889. 

L  KuTHANCB — jurisdiction  in  chancery  —  of  the  bcuHs  thereof.  The 
luriftdictiun  of  courts  of  equity  over  the  subject  of  private  nuisances  is 
not  sii  origiBttl  on  e.  It  does  not  arise  from  the  mere  fact  that  a  nuisance 
e^ats,  but  results  from  circtunstances  which  call  it  into  exercise  upon 
other  grountl«,  MVich  as  irreparable  mischief,  or  of  suppressing  oppress- 
ive  and  intt-rmiUHble  litigation,  or  of  preventing  multiplicity  of  suits. 

2,  To  entitle  a  party  to  equitable  relief  against  a  private  nuisance 
befi>re  te«4>rtiiig  tu  a  court  of  law,  his  case  must  be  clear,  so  as  to  be  free 
from  all  sulj^timtittl  doubt  as  to  his  right  to  relief .  In  doubtful  cases 
he  will  bp  turned  over  to  his  legal  remedy.  To  entitle  him  to  come  into 
a  court  of  eiiinty  in  the  first  instance,  there  must  be  **a  strong  and  mis- 
chievoiia  case  of  pressing  necessity." 

3.  Same— o&«frM€itnflF  private  right  of  way — whether  equity  will  inter- 
pose. \VheT&  one  liEks  not  for  a  long  time  been  in  the  quiet  and  unin- 
terrupteil  enjojnient  of  a  private  right  of  way  over  the  land  of  another^ 
or  his  right  bus  not  been  established  at  law,  or  is  not  clear,  but  is  dis- 
puted and  doubtf  iil|  a  court  of  equity  will  not  enjoin  another,  claiming 
adversely,  from  olmtructing  such  right  of  way. 

4.  Pbitate  "WAY— when  the  right  will  pass  by  implication — and  when 
the  right  wiil  fiTpire.  Where  the  owner  of  land  grants  a  part  of  it,  so 
t^itujited  tljrat  tLL-r*'  is  no  access  to  it  from  any  street  or  highway  except 
over  the  Imid  of  the  grantor  or  of  a  stranger,  a  right  of  way  to  the  same 
over  the  renialnibg  land  of  the  grantor  will  pass  by  implication,  as  a 
^'t^j  of  ne^eiiiiitj.  Such  a  right  of  way  will  expirfe  when  the  necessity 
for  tb9  sanii:^  c^eiu^o^,  as,  where  a  public  street  is  laid  out  along  and  over 
the  laud  so  granted. 

5,  Sajte — a  deed  conatriLed  as  granting  a  private  way.  The  owner  of 
ft  tract  of  Imid  1  touiided  on  the  east  by  a  street,  conveyed  the  west  third 
thereof,  tlu'  deod  eontaining  this  clause:  "And  also  the  right  of  way  on 
a  itrip  of  laud  fourteen  feet  in  width,  running  east  and  west,  from  the 
tiDG- third  herein  t^onveyed  to  H.  street,  bounded  by  two  lines  running 
parallel  to  the  center  line  of  the  remaining  two-thirds  of  said  tract, 
oast  and  west,  each  being  seven  feet  distant  from  the  said  center  line:** 
HHd,  that  tho  deed  vested  in  the  grantee  an  easement  in  fee,  in  the 
nature  of  a  private  way  over  the  land  of  the  grantor. 
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6.  In  such  case,  the  grant  was  not  of  an  alley,  public  or  private,  and 
'was  in  no  sense  an  appropriation  of  the  strip  of  land  over  which  the 
right  of  way  i-an,  to  the  exclusive  use  of  the  grantee,  but  was  a  granf  of 
a  mere  right  of  way  appurtenant  to  the  land  granted,  which  vested  in 
the  grantor  and  his  grantees  only  a  right  to  pass  and  re-pass  along  the 
prescribed  line  or  route,  between  the  land  conveyed  and  the  street. 

7.  Sams — tax  title — whether  paramount  to  the  right  of  way,  or  eaae^ 
wtent.  A  tax  title.,  if  valid,  is  paramount  to  all  other  titles  and  interests 
in  the  land,  and  the  sale  of  a  tract  over  which  a  party  has  a  right  of 
way,  when  valid  and  followed  by  a  proper  deed,  will  cut  off  and  extin- 
guish the  right  of  way. 

8.  Tax  title— 6y  whom  it  may  be  acquired.  Persons  who,  by  reason 
of  their  ownership  of  lands,  or  otherwise,  are  under  a  legal,  or  perhaps 
a  moral,  obligation  to  pay  taxes  and  assessments  thereon,  are  precluded 
by  the  policy  of  the  law  from  becoming  purchasers  of  such  lands  at  tax 
sale.  In  case  of  a  purchase,  such  party  obtains  no  independent  title, 
the  purchase  being  deemed  in  law  only  a  mode  of  paying  the  taxes. 
The  same  will  probably  apply  to  one  under  a  legal  obligation  to  pay 
the  taxes  who  afterward  purchases  an  outstanding  tax  title  acquired  by 
a  stranger. 

9.  But  when  the  land  owner  holds  by  a  title  acquired  subsequent  to 
the  levy  of  the  tax,  and  has  not  assumed  its  payment,  or  in  any  way 
become  liable  to  see  it  paid,  the  reason  of  the  rule  which  disqualifies 
one  whose  legal  duty  it  is  to  pay  the  taxes  from  acquiring  a  tax  title, 
manifestly  does  not  exist. 

10.  PuRCHABEB — taking  subject  to  a  lien  for  ta^es.  In  case  land  is 
sold  by  the  owner  after  taxes  levied  thereon  have  become  a  lien,  the 
purchaser  will  take  his  title  subject  to  the  lien ;  but  in  the  absence  of 
any  express  or  implied  covenant  or  undertaking  to  pay  the  taxes,  he 
will  not  assume  any  legal  liability  in  respect  to  them.  He  will  stand  in 
the  same  relation  to  the  taxes  as  any  other  grantee  whose  deed  is  made 
subject  to  an  existing  incumbrance. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county ;  the 
Hon.  GwYNN  Garnett,  Judge,  presiding. 

This  was  a  bill  in  chancery,  brought  by  Peter  Wolf  against 
Joseph  Oswald,  to  remove  certain  obstructions  from  a  private 
way  which  the  complainant  claims  to  have  over  the  lands  of 
the  defendant.  Issues  were  duly  formed  by  answer  and  repli- 
cation, and  the  cause  being  heard  on  pleadings  and  proofs,  a 
decree  was  entered  in  favor  of  the  complainant. 
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The  bill  alleges  that,  on  the  22d  day  of  December,  1855, 
Peter  Dufify,  being  the  owner  of  a  tract  of  land  in  Cook  county 
lying  on  the  west  side  of  Halsted  street,  having  a  frontage  on 
that  street  of  twenty  rods  and  running  west  eighty  rods,  con- 
veyed to  the  complainant  the  west  one-third  of  said  land,  to- 
gether with  the  right  of  way  over  a  strip  of  land  fourteen  feet 
in  width  running  through  the  center  of  the  easterly  two-thirds 
of  said  tract  from  the  land  so  conveyed  to  Halsted  street; 
that  the  complainant,  in  pursuance  of  said  conveyance,  en- 
tered into  possession  of  the  premises  conveyed  to  him,  and  has 
continued  to  enjoy  the  same  from  thence  hitherto,  except  as 
hereinafter  stated ;  that  the  defendant,  subsequent  to  said  con- 
veyance, became  possessed  of  the  remaining  two-thirds  of  said 
tract  of  land,  subject,  however,  to  the  right  of  way  granted  to 
the  complainant ;  that  there  is  no  communication  to  the  com- 
plainant's premises  from  the  north,  south  or  east,  except  by 
said  private  way ;  that  the  defendant  has  erected  obstructions 
upon  said  way,  consisting  of  a  high  board  fence  across  its 
western  terminus,  a  gate  at  its  eastern  terminus,  and  an  in- 
strument of  pleasure  called  a  "Flying  Dutchman"  erected  on 
the  way  between  said  points,  which  obstructions  the  defendant 
refuses  to  remove,  and  thereby  prevents  the  complainant  from 
enjoying  the  privilege  of  passing  over  said  way ;  that  the  com- 
plainant has  made  a  proposed  subdivision  of  his  premises, 
and  that  without  said  way,  he  will  be  greatly  hindered  and 
delayed  in  the  sale  of  the  same,  as  the  most  available  means 
of  access  thereto  is  thereby  cut  off ;  that  Halsted  street  is  much 
travelled  and  has  a  line  of  street  railway  in  operation,  and  is 
the  nearest  and  most  direct  means  of  access  to  the  complain- 
ant's property,  over  and  by  virtue  of  said  private  way ;  that 
the  complainant  will  suffer  irreparable  injury,  unless  the  ob- 
structions to  said  way  are  removed,  and  uninterrupted  enjoy- 
ment thereof  given  him;  that  the  complainant  has  applied 
to  the  defendant  to  remove  said  obstructions,  but  that  the 
defendant  has  wholly  refused  to  remove  the  same,  and  by  pre- 
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tenses  that  he  has  no  objection  to  the  use  of  said  way,  is  en- 
deavoring to  obtain  possession  thereof,  and  wholly  prevent 
the  use  of  the  same  by  the  complainant.  The  bill  prays  that 
the  defendant  be  decreed  to  remove  all  obstructions  from  said 
way,  and  permit  the  unobstructed  passage  of  the  complainant 
and  those  claiming  under  him,  over  and  upon  said  way,  and 
forever  maintain  said  way  in  a  condition  to  be  used  by  the 
complainant  and  those  claiming  under  him,  and  also  a  gen- 
eral prayer  for  relief. 

The  answer,  among  other  things,  denies  the  complainant's 
title  to  said  way,  and  claims  title  in  the  defendant  to  the  east 
two-thirds  of  said  tract  of  land  superior  to  the  complainant's 
right  of  way.  It  alleges  that,  since  the  time  the  complainant 
claims  to  have  obtained  his  title,  numerous  streets  and  alleys 
have  been  opened  to  and  around  said  west  one-third  of  said 
land,  by  means  of  which  access  to  and  egress  from  the  same 
for  any  and  all  purposes  is  made  easy  and  convenient,  and  that 
said  west  one-third  of  said  land  has  been  subdivided,  platted 
and  laid  out  into  lots,  streets  and  alleys  by  the  complainant,  so 
that  there  are  streets  and  alleys  rurming  immediately  through 
the  same,  furnishing  easy  access  to  each  and  every  part  thereof. 
It  denies  that  the  defendant  is  obstructing  or  interfering  with 
the  right  of  way  or  easement  claimed  by  the  complainant,  or 
that  he  is  in  any  way  preventing  the  complainant  from  en- 
joying any  privilege  to  which  he  is  entitled ;  and  also  denies 
that  said  right  of  way  would  or  could  work  any  advantage  to 
the  complainant  in  the  sale  of  his  premises  or  any  part  thereof. 
It  sets  up  title  in  the  defendant  to  the  east  two-thirds  of  said 
land  through  conveyances  of  the  same  to  him  from  the  former 
owners,  and  also  thrgugh  several  sales  thereof  made  in  Octo- 
ber, 1874,  fot  certain  delinquent  taxes  and  assessments  before 
that  time  levied  and  assessed  thereon,  and  certain  tax  deeds 
executed  in  pursuance  of  such  sales,  and  a  conveyance  of  said 
land  to  the  defendant  from  the  grantee  in  said  tax  deeds. 
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The  answer  alleges  that  the  defendant,  immediately  after 
oLtainiug  title  to  the  east  two-thirds  of  said" land,  enclosed  the 
same  with  a  high  board  fence,  and  proceeded  to  erect  improve- 
ments thereon ;  that  at  the  east  terminus  of  the  alleged  pri- 
vate way,  he  constructed  and  has  since  maintained  a  large 
gate ;  that  he  improved  said  premises  with  a  view  of  using  the 
same  for  picnic  grounds,  and  that  the  same  have  been  used 
and  devoted  to  that  purpose  almost  exclusively  ever  since, 
with  the  full  knowledge  of  the  complainant ;  that  during  all 
that  time  the  defendant  has  never  had  occasion  to  or  desired 
to  use  said  way  over  said  grounds,  and  that  if  a  right  of  way 
has  evc-r  existed,  as  alleged  in  the  bill,  it  has  been  abandoned 
and  extinguished  by  non-user.  The  answer  denies  that  the 
coraplainant  has  sustained  or  will  sustain  irreparable  injury, 
or  any  injury  whatever,  by  being  denied  a  right  of  way  over 
the  defendant's  premises,  and  also  denies  that  the  complain- 
ant is  entitled  to  any  relief,  and  prays  the  same  advantage  as 
if  the  defendant  had  pleaded  or  demurred  to  the  bill. 

The  evidence  shows  that,  by  deed  dated  December  22, 1855, 
Peter  Duffy  conveyed  said  west  one-third  of  said  tract  of  land 
to  the  complainant,  which  deed  also  contained  the  following 
clause :  "And  also  the  right  of  way  on  a  strip  of  land  fourteen 
feet  in  width,  running  east  and  west,  from  the  one-third  herein 
conveyed  to  Halsted  street,  bounded  by  two  lines  running  par- 
allel to  the  center  line  of  the  remaining  two-thirds  of  said  ten 
aerc!  tract  east  and  west,  each  being  seven  feet  distant  from 
the  said  center  line."  Some  three  or  four  years  after  said 
conveyance  the  complainant  enclosed  his  land  with  a  fence, 
and  it  has  so  remained  ever  since,  although  for  the  last  fifteen 
or  twcety  years,  the  complainant  himself  has  made  no  use  of 
the  land,  but  on  one  or  two  occasions  during  that  time  he  has 
perxiiitted  other  persons  to  make  hay  on  it.  At  no  time  since 
the  complainant  owned  said  land  has  he  had  occasion  to  make 
use  of  his  right  of  way  over  the  defendant's  land  except  at  rare 
and  distant  intervals.    According  to  the  defendant's  testimony, 
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which  is  in  no  way  controverted,  the  complainant,  a  year  or 
two  after  the  defendant  went  into  possession  of  his  part  of  the 
tract  in  question,  claimed  of  him  said  right  of  way,  and  then 
for  seven  or  eight  years  he  said  nothing  about  it.  The  de- 
fendant took  possession  in  1873  or  1874,  and  since  that  time 
the  complainant  has  used  said  way  only  to  the  extent  of  driv- 
ing over  it  in  his  buggy  four  or  five  times,  and  on  one  occa- 
sion a  load  of  hay  was  driven  over  it. 

It  is  not  shown  that  the  complainant  was  ever  denied  the 
right  of  passing  over  the  defendant's  land,  although  it  appears 
that  the  "Flying  Dutchman,"  occupying  as  it  did  a  position 
on  the  line  of  the  complainant's  way,  made  it  necessary  to 
diverge  a  considerable  from  said  line  to  get  past ;  and  it  also 
appears  that  a  short  time  before  the  bill  was  filed,  the  defend- 
ant caused  the  gate  at  the  westerly  terminus  of  said  way  to  be 
nailed  up.  This,  according  to  the  defendant's  testimony,  was 
done  for  the  purpose  of  excluding  intruders  from  the  defend- 
ant's picnic  grounds,  and  not  with  a  view  of  excluding  the  com- 
plainant from  said  way,  the  defendant  claiming  to  have  been 
wiUing  at  all  times  to  permit  the  complainant  to  use  said  way. 

It  does  not  appear  that  the  complainant  has  suffered  any 
substantial  damages  in  consequence  of  not  being  permitted  to 
make  further  use  of  his  said  private  way.  He  himself  testified 
on  cross-examination  that  he  did  not  know  that  he  had  suffered 
any  damage  so  far,  but  on  further  direct  examination  he  testi- 
fied, that  people  would  pay  more  for  lots  in  his  subdivision  if 
they  could  get  to  them  from  Halsted  street  through  the  alley. 

It  is  admitted  by  the  complainant  that  his  land  is  accessible 
from  Morgan  street  which  runs  along  its  western  boundary, 
and  the  evidence  tends  to  show  that  Fifty-second  street  has 
been  laid  out  along  the  north  boundary  line  of  the  ten  acre 
tract  from  Morgan  street  to  Halsted  street,  but  whether  that 
street  had  been  actually  opened  and  put  in  a  condition  to  be 
used  by  the  pubUc  at  the  time  of  the  hearing  the  evidence  is 
to  some  degree  conflicting.    It  also  appears  that  the  complain- 
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ant,  sometime  prior  to  the  filing  of  his  bill,  caused  his  land 
to  be  subdivided  and  platted  into  blocks  and  lots,  and  in  mak- 
ing said  plat,  Sangamon  street  was  laid  out  running  east  and 
west  across  the  complainant's  land,  leaving  one  tier  of  lots 
between  it  and  the  defendant's  land,  and  also  an  alley  running 
east  and  west  dividing  the  residue  of  the  complainant's  land 
into  two  equal  parts,  both  Sangamon  street  and  the  alley  con- 
necting at  the  easterly  boundary  line  of  the  complainant's  land 
with  Fifty-second  street. 

Mr.  Perry  A.  Hull,  for  the  plaintiff  in  error : 
To  justify  the  interposition  of  a  court  of  equity  in  case  of  a 
private  nuisance,  it  must  be  a  strong  and  mischievous  case  of 
pressing  necessity,  or  the  right  to  the  easement  must  have  been 
previously  estabKshed  at  law,  and  the  injury  must  be  irrepar- 
able, or  such  as  is  not  susceptible  of  pecuniary  compensation, 
and  it  must  appear  that  the  party  seeking  the  relief  has  not 
been  guilty  of  la<:;hes ;  and  even  then  a  court  of  equity  will  not 
interfere,  if  by  so  doing  serious  damage  would  be  inflicted 
upon  the  defendant  without  doing  any  practical  good  to  the 
complainant.  The  following  authorities  fully  sustain  the  above 
rule:  2  Story's  Eq.  Jur.  sees.  925,  925b,  925 f;  Washburn 
on  Easements  and  Servitudes,  (4th  ed.)  747-750;  Wood  v. 
Suidiff,  8  Eng.  L.  and  Eq.  217 ;  Reid  v.  Oiffard,  6  Johns.  Ch. 
19 ;  VanBergen  v.  VanBergen,  3  id.  286 ;  Amelung  v.  Seekamp, 
9  G.  &  J.  472 ;  King  v.  McCvlly,  38  Pa.  St.  76 ;  Coe  v.  Man- 
vfacturing  Co.  37  N.  H.  255 ;  WeUer  v.  Smeaton,  1  Cox,  102 ; 
Dajia  V.  Valentine,  5  Mete,  8;  Ingraham  v.  DunneU,  id.  118; 
Porter  v.  Witham,  17  Me.  292 ;  Dunning  v.  Aurora,  40  111.  481 ; 
Bliss  V.  Kennedy,  43  id.  67;  Railway  Co.  v.  Anderson,  108  id. 
64 ;  Parker  v.  Winnipisogee  L.  C.  d  W.  Co.  2  Black,  545. 

It  has  also  been  held,  that  "no  injunction  will  be  granted 
whenever  it  will  operate  oppressively  or  inequitably,  or  con- 
trary to  the  real  justice  of  the  case,  or  where  it  is  not  the  fit 
and  appropriate  mode  of  redress  under  all  the  circumstances 
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of  the  case,  or  where  it  will  or  may  work  an  immediate  mis- 
chief or  fatal  injury.  Thus,  for  example,  no  injunction  will 
be  granted  to  restrain  a  nuisance  by  the  erection  of  a  building 
where  the  erection  has  been  acquiesced  in  or  encouraged  by 
the  party  seeking  the  relief."  2  Story's  Eq.  Jur.  sec.  959  a ; 
Washburn  on  Easements  and  Servitudes,  *578 ;  Elmhurst  v. 
Spencer,  2  M.  &  G.  (Eng.  R.)  45, 

Oswald  had  not  assumed  to  pay  taxes  levied  or  assessed 
prior  to  1873,  on  the  part  of  the  land  then  owned  by  him,  and 
was  not  liable  to  pay  them,  and  therefore  neglected  no  duty 
in  not  paying  them.  Blackwell  on  Tax  Titles,  (4th  ed.)  444- 
448 ;  Smith  v.  Leivis,  20  Wis.  356 ;  Lybrand  v.  Haney,  31 
id.  233 ;  Bowman  v.  KockrUl,  6  Kan.  331 ;  Moss  v.  Shear,  25 
Cal.  45,  et  seq. 

Mr.  Elmer  W.  Adkinson,  for  the  defendant  in  error : 

A  court  of  equity  will  enforce  the  opening  of  an  alley, 
(Kuecken  v.  Voltz,  110  111.  264,)  and  will  also  enjoin  the  ob- 
struction in  closing  an  alley.  Cihak  v.  Klekr,  117  111.  643; 
McCann  v.  Day,  57  id.  101. 

The  defendant  in  error  is  not  seeking  merely  to  enjoin  a 
trespass,  but  to  restrain  the  plaintiff  in  error,  under  color  of 
light,  from  taking  absolute  possession  of  an  easement  to  which 
he  had  no  right,  and  inflicting  a  continuing  and  permanent 
injury  npon  the  appellee.  In  such  a  case  injunction  is  the 
proper  remedy,  Peoria  v.  Johnston,  66  111.  45 ;  Smith  v.  Bangs, 
15  id.  402. 

A  bill  in  equity  lies  to  restrain  a  permanent  and  continuing 
injury  to  private  easements.  High  on  Injunctions,  sec.  849 ; 
Washburn  on  Easements,  (4th  ed.)  749,  par.  4. 

Mr.  Justice  Bailey  delivered  the  opinion  of  the  Court : 

The  deed  under  which  the  complainant  claims  title,  conveyed 
to  him,  not  only  the  west  one- third  of  the  tract  of  land  in  ques- 
tion, bat  also  the  right  to  a  private  way  over  the  remaining 
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two-thirds  of  said  tract  from  the  land  so  conveyed  to  Halsted 
street.  He  now  claims  that  said  private  way  has  been  and  is 
being  obstructed  by  the  defendant,  and  he  therefore  invokes 
the  aid  of  a  court  of  equity  to  remove  the  obstruction,  and  to 
confirm  him  in  the  use  of  his  easement  over  the  defendant's 
land. 

By  his  answer,  the  defendant  denies  the  complainant's  title 
to  said  easement,  and  in  support  of  such  denial,  he  sets  up 
an  extinguishment  of  the  easement,  first,  by  abandonment 
and  non-user,  and  second,  by  the  sale  of  the  servient  estate 
for  a  delinquent  assessment  legally  levied  thereon,  and  a  tax 
deed  executed  in  pursuance  of  such  sale,  the  defendant  being 
the  grantee  of  the  paramount  title  thus  acquired.  The  de- 
fendant also  alleges  that  the  private  way  claimed  by  the  com- 
plainant has  not  been  improperly  obstructed,  the  obstructions 
complained  of  being  only  the  proper  means  of  protecting  the 
defendant's  land  against  intruders,  and  that  he  has  never  in 
fact  denied  the  complainant  the  privilege  of  passing  over  his 
land  when  applied  to  by  the  complainant  for  that  purpose. 
The  answer  further  insists  that,  as  the  complainant's  premises 
are  now  situated,  the  private  way  now  claimed  by  him  is  of 
no  substantial  value,  and  that  no  substantial  damage  can  re- 
sult to  the  complainant  from  being  deprived  of  the  use  of  it. 
The  evidence  on  the  part  of  the  defendant  will  be  discussed 
hereafter,  it  being  sufficient  at  this  point  to  say,  that  it  tends 
to  support  the  allegations  of  the  answer. 

The  question  is  presented  at  the  threshold  of  the  case,  and 
is  elaborately  argued  by  counsel,  whether  the  case  made  by  the 
pleadings  and  proofs  is  one  calling  for  the  interposition  of  a 
court  of  equity.  If  it  is  not,  it  will  of  course  be  needless  for  us 
to  spend  any  time  in  considering  the  merits  of  the  controversy. 

The  jurisdiction  of  courts  of  equity  over  the  subject  of  nui- 
sances is  not  an  original  jurisdiction.  It  does  not  arise  from 
the  mere  fact  that  a  nuisance  exists,  but  results  from  circum- 
stances which  call  the  jurisdiction  into  exercise  upon  other 
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grounds.  Thus,  as  said  by  Mr.  Story :  "In  regard  to  private 
nuisances,  the  interference  of  courts  of  equity  by  way  of  in- 
junction is  undoubtedly  founded  upon  the  ground  of  restrain- 
ing irreparable  mischief,  or  of  suppressing  oppressive  and 
interminable  litigation,  or  of  preventing  multiplicity  of  suits. 
It  is  not  every  caselv^hich  will  furnish  a  right  of  action  against 
«  party  for  a  nuisance,  which  will  justify  the  interposition  of 
courts  of  equity  to  redress  the  injury  or  remove  the  annoy- 
ance. But  there  must  be  such  an  injury  as  from  its  nature  is 
not  susceptible  of  being  adequately  compensated  by  damages 
«it  law,  or  such  as,  from  its  continuance  or  permanent  mischief, 
must  occasion  a  constantly  recurring  grievance  which  cannot 
be  otherwise  prevented  but  by  injunction."  2  Story's  Eq. 
Juris,  sec.  925. 

Even  this  power  was  formerly  exercised  very  sparingly  and 
only  in  extreme  cases,  at  least  until  after  the  right  and  ques- 
tion of  nuisance  had  been  first  settled  at  law.  While  in  mod- 
em times  the  strictness  of  this  rule  has  been  somewhat  relaxed, 
there  is  still  a  substantial  agreement  among  the  authorities, 
that  to  entitle  a  party  to  equitable  relief  before  resorting  to  a 
<*ourt  of  law,  his  case  must  be  clear,  so  as  to  be  free  from  all 
substantial  doubt  as  to  his  right  to  relief.  Even  Mr.  Wood, 
who  seems  to  be  an  advocate  of  a  very  broad  and  liberal  in- 
terpretation of  the  jurisdiction  of  courts  of  equity  in  matters 
of  nuisance,  admits  that,  "in  order  to  entitle  a  party  to  equi- 
table relief,  his  right  must  be  clear,  and  the  injury  established, 
as  in  doubtful  cases  the  party  will  be  turned  over  to  his  legal 
remedy."  Wood  on  Nuisances,  sec.  786.  Many  other  author- 
ities hold,  that  to  entitle  a  party  to  resort  to  a  court  of  equity 
of  the  first  instance,  there  must  be  "a  strong  and  mischievous 
case  of  pressing  necessity." 

In  Bumliam  v.  Kempton,  44  N.  H.  78,  it  is  said:  "Ordi- 
narily a  court  of  equity  will  not  take  upon  itself  to  decide  the 
fact  that  a  nuisance  exists,  but  will  require  that  the  party  first 
establish  his  right  at  law.     There  are  exceptions  to  this  rule, 
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as,  where  the  right  is  admitted,  or  the  facts  are  all  admitted,  sa 
that  the  court  can  determine,  from  the  admitted  facts,  whether 
it  is  a  ca&'B  of  nuisance  or  not.  There  could,  of  course,  be  no 
occasion  for  a  trial  at  law  in  such  a  case.  So  in  some  cases^ 
wliere  a  party  has  been  long  in  the  quiet  and  uninterrupted 
enjoyment  of  a  right,  another  party  will  )^e  restrained  from 
interfering  with  that  right,  until  he  proves  his  right  at  law." 

Ill  Rhea  v.  Forsyth,  37  Pa.  St.  503,  the  court,  after  review^ 
ing  the  authorities,  lays  down  the  rule  as  follows :  "Where 
the  plaintiff's  right  has  not  been  established  at  law,  or  is  not 
clear,  but  is  questioned  on  every  ground  on  which  be  puts  it, 
not  only  by  the  answer  of  the  defendant  but  by  proofs  in  the- 
cause,  he  is  not  entitled  to  remedy  by  injunction.  It  is  not 
enough  that  he  is  able  to  produce  some  evidence  of  his  right, 
when  there  is  conflicting  evidence  that  goes  to  the  denial  of 
that  right.  In  a  case  so  situated  the  plaintiff  should  first 
establish  his  right  by  an  action  at  law,  and  then  come  into 
ehaneery,  if  necessary,  for  the  protection  of  the  legally  estab- 
lished  right." 

In  Gardner  v.  Village  of  Newbv/rgh,  2  Johns.  Ch.  162,  Chan- 
oeUor  Kent  based  the  right  of  equitable  interposition  in  cases- 
of  nuisances  upon  the  principle  "of  a  clear  and  certain  right 
to  the  enjoyment  of  the  subject  in  question,  and  an  injurious 
interruption  of  that  right  which,  upon  just  and  equitable  prin- 
ciples, ought  to  be  prevented."  In  Van  Bergen  v.  Van  Bergen,. 
3  Johns.  Ch.  282,  the  rule  was  stated  by  the  same  chancellor 
as  follows :  "The  cases  in  which  chancery  has  interfered  by 
injunction,  to  prevent  or  remove  a  private  nuisance,  are  those 
ill  which  the  nuisance  has  been  erected  to  the  prejudice  or 
annttyance  of  a  right  which  the  other  party  had  long  previ- 
ously enjoyed.  It  must  be  a  strong  and  mischievous  case  of 
pressing  necessity,  or  the  right  must  have  been  previously 
established  at  law." 

In  Carlisle  v.  Cooper,  21  N.  J.  Eq.  576,  the  court  in  discuss- 
ing the  basis  upon  which  the  jurisdiction  of  courts  of  equity 
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in  cases  of  nuisance  rests,  say :  "It  does  not  arise  from  the 
fact  that  a  nuisance  exists,  but  results  from  the  circumstance 
that  the  equitable  power  of  the  court  is  necessary  to  protect 
the  party  from  an  injury,  for  which  no  adequate  redress  can 
be  obtained  by  an  action  at  law,  or  its  interference  is  neces- 
sary to  suppress  interminable  litigation,  for  the  recovery  of 
damages  for  an  actionable  wrong.  As  a  condition  to  the  exer- 
cise of  that  power,  it  is  essential  that  the  right  shall  be  clearly 
estabhshed,  or  that  it  should  previously  have  been  determined 
by  an  action  in  the  ordinary  tribunals  for  the  adjudication  of 
the  rights  of  the  parties,  and  the  injury  must  be  such,  in  its 
nature  or  extent,  as  to  call  for  the  interposition  of  a  court  of 
equity." 

*'The  question  as  to  what  is  a  nuisance  is  one  peculiarly 
fitted  for  the  investigation  of  a  jury,  and  in  an  ordinary  case, 
where  the  event  of  a  suit  in  equity  depends  upon  a  legal  right, 
the  right  must  be  ascertained  in  an  action  at  law,  before  any 
relief  can  be  granted  in  a  court  of  equity."  2  Story's  Eq. 
Juris,  sec.  925  b. 

The  cases  to  be  found  in  the  reports  illustrative  of  the  rules 
above  stated  are  very  numerous.  Reference  is  made  to  the 
following:  Eastman  v.  Company,  47  N.  H.  71;  Attorney  Oen- 
erd  V.  Heishon,  18  N.  J.  Eq.  410 ;  Shields  v.  Amdt,  4  id.  234  ; 
Hackensack  Improvement  Commission  v.  New  Jersey  Midland 
Ry.  Co.  22  id.  94;  Wokott  v.  Melick,  11  id.  204;  OoodaU  v. 
Crofton,  33  Ohio  St.  271 ;  Kennerty  v.  Etiwan  Phosphate  Co, 
17S.C.  411;  Clack  v.  White,  2  Swan,  540;  Fisk  v.  Wilbur, 
7  Barb.  395 ;  White  v.  Forbes,  Walker,  (Mohc.)  112 ;  Hacke's 
Appeal,  101  Pa.  St.  245 ;  Washburn  on  Easements,  (3d  ed.) 
700;  Adams' Equity,  311. 

Do  tfie  pleadings  and  evidence  in  this  case  establish  a  right 
in  the  complainant  to  equitable  relief  within  the  meaning  of 
the  rules  above  laid  down  ?  There  can  be  no  doubt  that  the 
deed  from  Peter  Duffy  to  the  complainant,  dated  December 
^^f  1855,  vested  in  the  complainant,  in  fee,  an  easement. 
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in  the  nature  of  a  private  way,  over  the  land  now  belonging 
to  the  defendant.  When  that  deed  was  executed,  however, 
the  land  conveyed  was  a  tract  of  open  prairie  land,  adjacent 
to  no  street,  and  wholly  surrounded  by  lands  belonging  to 
other  parties.  80  far  as  appears,  Morgan  street  which  now 
bounds  the  complainant's  land  on  the  west,  had  not  then 
t>  been  laid  out.    The  only  way  by  which  the  complainant  could 

then  reach  the  lands  conveyed  to  him  from  a  street  or  high- 
way was  over  the  remaining  lands  of  his  grantor,  or  over 
the  lands  of  strangers,  and  if  the  deed  had  not  in  express 
terms  granted  a  right  of  way  over  the  grantor's  lands,  there 
can  be  no  doubt  that  such  way  would  have  passed  by  implica- 
tion as  a  way  of  necessity.  We  would  not  be  understood  as 
holding  that  the  way. granted  was  a  way  of  necessity  and 
nothing  more,  since  the  grant  was  manifestly  in  fee,  while  a 
right  of  way  by  implication  would  expire  whenever  the  neces- 
sity from  which  the  implication  arose  ceased  to  exist.  In 
other  respects,  however,  there  was  no  essential  difference.  The 
grant  was  not  of  an  alley,  public  or  private,  and  was  in  no 
sense  an  appropriation  of  the  strip  of  land  over  which  the 
right  of  way  run  to  the  exclusive  use  of  the  complainant,  but 
was  a  grant  of  a  mere  right  of  way,  appurtenant  to  the  land 
granted  undoubtedly,  which  vested  in  the  complainant  and 
his  grantees  only  a  right  to  pass  and  repass  along  the  pre- 
scribed line  or  route,  between  the  land  conveyed  and  Halsted 
street. 

The  complainant's  land  has  been  enclosed  for  many  years 
with  a  fence,  but  no  one  has  occupied  it,  and  no  use  has  been 
made  of  it  for  purposes  of  cultivation  or  otherwise,  except  that 
on  one  or  more  occasions  several  years  ago,  certain  parties 
were  permitted  by  the  complainant  to  cut  the  grass  growing 
on  it  for  hay.  Apparently  said  land  is  being  held  by  the  com- 
plainant, not  for  any  immediate  use,  but  in  anticipation  of  the 
time  when  it  can  be  made  available  for  suburban  or  city  lots. 
Morgan  street  has  now  been  opened  along  its  western  bound- 
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ary,  and  that  street  connects  at  intervals  with  various  other 
streets  running  east  and  west,  and  by  means  of  them  with 
Halsted  street  and  other  streets  in  the  vicinity.  Fifty-second 
street  has  been  laid  out  along  its  northern  boundary,  running 
from  Morgan  to  Halsted  street,  and  the  preponderance  of  the 
evidence,  as  we  think,  shows  that  street  to  have  been  open  to 
public  use.  The  complainant,  with  the  view  doubtless  of  put- 
ting his  land  on  to  the  market  in  the  form  of  building  lots, 
has  subdivided  and  platted  it  into  lots  and  blocks.  The  plat 
contains  three  blocks  extending  north  and  south  across  the 
entire  tract.  Between  the  easterly  block  and  the  one  next 
west  the  complainant  has  laid  out  Sangamon  street,  and  be- 
tween the  block  last  mentioned  and  the  westerly  block  he  has 
laid  out  an  alley,  the  street  and  alley  both  intersecting,  at  the 
north  line  of  the  complainant's  land,  with  Fifty-second  street. 
Access  is  thus  given  from  a  public  street  to  every  lot  on  the 
complainant's  subdivision,  and  the  necessity  of  seeking  access 
to  his  property  by  means  of  the  private  way  over  the  defend- 
ant's land  has  ceased  to  exist.  Even  if  it  should  be  held  that 
the  complainant  still  holds  and  owns  said  right  of  way  and 
that  the  same  has  not  been  extinguished  as  the  defendant 
alleges,  it  is  difficult  to  see  how  it  can  be  regarded  as  a  right 
of  any  substantial  value.  It  is  absurd  to  suppose  that  pur- 
chasers of  city  lots  would  invest  their  money  in  such  lots, 
depending  for  access  thereto  upon  a  private  way  over  the  lands 
of  another  proprietor,  and  certainly  after  access  is  given  to 
every  lot  by  a  public  street  abutting  thereon,  the  existence 
of  a  right  to  such  private  way  would  scarcely  be  deemed  a 
recognizable  factor  in  their  market  value. 

Even  then  if  the  complainant  still  owns  the  right  to  said 
private  way,  the  denial  of  his  right  by  obstructing  said  way, 
cannot  be  held  to  present  a  strong  and  mischievous  case  of 
pressing  necessity,  upon  which  *  a  court  of  equity  should  feel 
constrained  to  grant  relief  before  the  complainant's  right  had 
been  established  at  law.     No  interest  will  be  jeoparded,  no 
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irreparable  damage  incurred,  by  the  delay  necessary  to  a  trial 
of  his  rights  in  that  tribunal. 

But  the  question  still  remains  whether,  in  view  of  all  the 
evidence,  the  complainant's  legal  right  to  said  private  way  can 
be  said  to  have  been  clearly  established.  His  right  is  expli- 
citly denied,  by  the  answer,  and  the  evidence,  to  say  the  least, 
tends  to  show  that  said  right  was  extinguished  by  the  sale  of 
the  entire  tract  of  land  now  owned  by  the  defendant  for  a  de- 
linquent assessment,  and  a  subsequent  execution  of  a  tax  deed 
to  the  purchaser. 

It  cannot  be  doubted  that  the  title  conveyed  by  the  tax  deed, 
if  said  deed  is  valid,  is  paramount  to  all  other  titles  and  in- 
terests in  said  land.  It  must  therefore  be  held,  if  valid,  to  have 
cut  off  and  extinguished  the  complainant's  easement. 

The  evidence  afforded  by  the  record  as  to  the  defendant's 
title  to  the  east  two-thirds  of  the  ten  acre  tract  in  question  is 
as  follows:  The  defendant,  by  his  answer,  claims  to  have 
obtained  title  through  Martina  Sproehnle,  who,  as  he  alleges, 
was  the  owner  of  said  east  two-thirds  of  said  tract.  The  evi- 
dence shows  a  conveyance,  dated  May  10, 1873,  of  the  south 
half  of  said  east  two-thirds  from  Martina  Sproehnle  to  Jacob 
Scheuler,  and  a  conveyance  of  the  same  date  of  the  north  half 
from  Martina  Sproehnle  to  the  defendant.  The  answer  alleges 
a  subsequent  conveyance  of  said  south  half  from  said  Schueler 
to  the  defendant,  but  such  conveyance  is  not  shown  by  the 
evidence.  It  appears  that  before  the  defendant  p.urchased  or 
had  any  interest  in  any  portion  of  said  tract,  an  assessment 
was  levied  on  the  whole  of  said  east  two  thirds  for  an  improve- 
ment of  Scammon  avenue,  such  assessment  being  confirmed 
by  the  County  Court  of  Cook  county  April  9,  1873.  This  as- 
sessment seems  to  have  been  regularly  returned  delinquent  by 
the  town  assessor,  and  on  application  by  the  proper  oflBcer, 
judgment  was  rendered  for  said  assessment  against  said  land 
by  said  county  court  at  its  August  term,  1874.  Said  land 
was  sold  in  pursuance  of  said  judgment  October  2,  1874,  one 
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Coleman  becoming  the  purchaser.  The  tax  certificate  was 
assigned  by  Coleman  to  John  McCaffrey,  and  a  tax  deed  was 
subsequently  executed  to  him.  On  the  21st  day  of  October, 
1879,  and  after  the  execution  of  said  tax  deed,  McCaffrey  and 
wife  conveyed  said  land  to  the  defendant.  Said  tax  deed  is 
apparently  regular  on  its  face,  and  a  judgment  and  precept 
apparently  valid,  were  read  in  evidence,  and  nothing  was 
shown  by  the  complainant  tending  to  invalidate  said  deed. 
The  chancellor,  as  it  seems,  disregarded  the  tax  title,  upon 
the  theory  that,  as  the  defendant  was  the  owner  of  the  land  at 
ihe  time  of  the  tax  sale,  the  purchase  by  him  of  the  tax  title 
is  to  be  regarded  in  law  only  as  a  mode  of  paying  the  assess- 
ment levied  upon  his  land,  and  that  such  title  could  not  there- 
fore be  set  up  in  bar  of  the  complainant's  title  to  his  easement. 

The  rule  is  well  settled  that  persons  who,  by  reason  of  their 
ownership  of  lands  or  otherwise,  are  under  a  legal  or  perhaps 
a  moral  obligation  to  pay  taxes  and  assessments  thereon,  are 
precluded  by  the  policy  of  the  law  from  becoming  purchasers 
of  such  lands  at  a  tax  sale.  In  case  of  a  purchase,  such 
party  obtains  no  independent  title,  the  purchase  being  deemed 
in  law  only  a  mode  of  paying  the  taxes.  Choteau  v.  Jones ^  11 
HI.  300 ;  Frye  v.  Bank  of  Illinois,  id.  367 ;  Voris  v.  Thomas, 
12  id.  442;  Ralston  v.  Hughes,  13  id.  469;  Baily  v.  Doolittle, 
24  id.  577 ;  Bracken  v.  Cooper,  80  id.  221 ;  Biisch  v.  Huston, 
75  id.  343 ;  Lewis  v.  Ward,  99  id.  625 ;  McAlpine  v.  Zitzer, 
119  id.  273.  The  Same  rule  would  probably  be  held  to  apply 
io  one  under  a  legal  obligation  to  pay  the  taxes  who  afterwards 
purchases  an  outstanding  tax  title  acquired  by  a  stranger. 

But  we  are  of  the  opinion  that  this  rule  does  not  apply  to 
the  facts  in  this  case.  The  assessment  for  which  the  land 
was  sold  was  levied  before  the  defendant  acquired  any  interest 
in  said  land.  At  the  time  he  purchased  it  was  a  subsisting 
lien,  and  his  relations  to  it,  so  far  as  the  duty  of  payment  is 
concerned,  were  in  no  respect  different  from  what  they  would 
lave  been  to  any  other  incumbrance  on  the  land.     He  must 
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be  deemed  to  have  taken  his  title  subject  to  the  lien,  but  in 
the  absence  of  any  express  or  implied  covenant  or  undertaking 
to  pay  it,  he  assumed  no  legal  liability  in  respect  to  it.  In 
Chamhera  v.  The  People^  113  111.  509,  a  party  purchased  at  a. 
judicial  sale  lands  upon  which  certain  taxes  had  been  levied 
and  at  the  time  of  the  sale  were  due  and  unpaid.  The  decree- 
found  the  amount  of  taxes  due  and  ordered  the  land  sold  sub- 
ject to  the  taxes  as  an  incumbrance.  The  question  having 
arifleii  as  to  whether  the  purchaser  became  personally  liable 
for  said  taxes,  this  court  said :  "There  is  nothing  to  show  that 
appellant,  in  making  his  purchase,  or  in  any  other  way,  ever 
aesomed  or  promised  to  pay  the  taxes  on  these  lots,  or  any  part 
thereof.  Appellant,  stands  in  the  same  position  as  any  other 
grantee  whose  deed  is  made  subject  to  an  existing  incum- 
brauce.  If  he  assumes  to  discharge  the  same  by  paying  a 
given  amount,  as,  with  a  part  of  the  purchase  money  retained 
for  that  purpose,  he  becomes  personally  responsible  to  the 
holder  of  the  incumbrance ;  but  by  simply  taking  a  convey- 
ance subject  to  a  prior  lien,  imposes  no  personal  liability  on 
the  grantee  to  remove  the  same,  but  he  takes  the  land  subject 
to  the  amount  of  the  incumbrance." 

The  reason  why  an  owner  of  land  is  disqualified  to  pur- 
chase it  at  a  tax  sale  is,  that  permitting  him  to  become  such 
purchaser  would  enable  him  to  take  advantage  of  and  reap  & 
benefit  from  his  own  neglect  of  a  legal  duty.  But  where  the 
owner  holds  by  a  title  acquired  subsequent  to  the  levy  of  the 
tax,  und  has  not  assumed  its  payment  or  in  any  way  become 
liable  to  see  it  paid,  that  reason  manifestly  does  not  exist- 
Tlit^re  BO  legal  or  moral  duty  is  neglected  by  failing  to  pay 
the  tax*  The  doctrine  is  well  stated  in  the  separate  opinion 
of  Dixon,  C.  J.,  in  Smith  v.  Lewis,  20  Wis.  350,  as  follows : 
"It  will  be  found,  on  examination  of  the  adjudged  cases,  that 
the  turning  point  in  all  of  them  was,  the  obligation  of  the 
party  setting  up  the  title  to  pay  the  taxes.  If  he  was  under 
iiuc'h  obligation,  either  from  having  been  in  possession  and 
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liable  to  pay  taxes  at  the  time  of  the  assessment,  or  from 
their  having  been  properly  assessed  against  him,  or  by  reason 
of  any  covenant  or  promise  to  the  party  against  whom  he 
claimed  the  title,  the  deed  in  such  cases  has  been  held  un- 
availing. It  is  void  because  it  was  obtained  in  violation  of 
the  duty  of  the  person  claiming  title  under  it.  But  the  mere 
purchase  of  the  premises  from  the  mortgagor  or  owner  after 
the  assessment  and  sale  and  before  redemption,  or  possession 
of  them  at  the  expiration  of  the  time  for  redeeming,  imposes 
no  obligation  to  pay  or  redeem." 

The  foregoing  opinion,  though  not  concurred  in  by  the  ma- 
jority of  the  court,  was  afterward  cited  with  approval  by  the 
same  court,  and  its  principles  adopted,  in  Lybrand  v.  Haney, 
31  Wis.  230.  There  certain  tax  deeds  to  the  plaintiff  executed 
in  pursuance  of  sales  for  unpaid  taxes  levied  before  he  became 
the  owner  of  the  lands,  were  sustained.  The  court,  in  hold- 
ing that  the  general  rule  precluding  the  owner  of  lands  from 
purchasing  them  at  a  tsftc  sale  did  not  apply,  said :  **He  was 
under  no  legal  obligation  to  pay  taxes  assessed  upon  the  lands 
before  he  became  the  owner  thereof,  or  before  he  went  into 
possession  claiming  to  be  such  owner.  He  could  pay  such 
taxes  or  abstain  from  doing  so  as  he  pleased.  Hence  the 
taking  of  tax  deeds  upon  certificates  issued  on  the  sales  for 
the  non-payment  of  taxes  instead  of  paying  the  taxes  was  no 
violation  of  any  duty  or  obligation." 

The  rule  is  stated  in  Moss  v.  Shear,  25  Cal.  38,  as  follows : 
"If  the  defendant  was  under  any  legal  or  moral  obligation  to 
pay  the  taxes,  he  oould  not,  by  neglecting  to  pay  the  same  and 
allowing  the  land  to  be  sold  in  consequence  of  such  neglect, 
add  to  or  strengthen  his  title  by  purchasing  at  the  sale  himself, 
or  by  subsequently  buying  of  a  stranger  who  pui'chased  at  the 
sale.  Otherwise  he  would  be  allowed  to  gain  an  advantage 
from  his  own  fraud  or  negligence  in  failing  to  pay  the  taxes. 
This  the  law  does  not  permit,  either  directly  or  indirectly.  On 
the  contrary,  if  the  defendant  was  under  no  legal  or  moral 
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obligation  to  pay  the  taxes,  there  is  no  principle  of  law  or 
equity  which  precludes  him  from  purchasing  at  the  sale,  al- 
though in  po.ssuRsion  at  the  time  the  assessment  was  made  or 
when  the  laud  was  sold."  See  also,  Bowman  v,  CockriU,  6 
Kan.  311 ;  1  Blackwell  on  Tax  Titles,  (5th  ed.)  sec.  566,  et  seq. 

It  follows  from  what  has  been  said,  that  the  tax  deed  read 
in  evidence  by  the  defendant  in  this  case,  is  apparently  valid, 
mid  establislieK  an  apparent  extinguishment  of  the  complain- 
ant's easement  over  the  defendant's  land.  The  only  conclu- 
sion which  need  be  drawn  in  this  case,  based  upon  said  tax 
deed,  is,  that  the  complainant's  legal  title  is  so  uncertain,  and 
so  far  in  dispute,  that  a  court  of  equity  ought  not  to  take  juris- 
diction. A  court  of  law  is  the  proper  tribunal  for  the  trial  and 
settlement  of  legal  titles,  and  the  complainant  should  there- 
fore be  remitteil  to  that  court  for  the  establishment  of  his  right. 

The  decree  of  the  Superior  Court  will  be  ^reversed  and  the 
43ause  remimded  to  that  court,  with  instructions  to  dismiss  the 
bill  at  the  complainant's  costs,  but*without  prejudice  to  his 
right  to  purBue  any  proper  remedy  in  a  court  of  law  for  the 
establishment  of  his  legal  title,  or  to  again  apply  to  a  court  of 
equity  for  relief  after  having  established  his  right  at  law. 

Decree  reversed. 
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The  People  ex  rel.  Daniel  C.  Hubbard 

V. 

Elliott  Anthony. 

Filed  at  Ottawa  June  15, 1889, 

1.  Bn.T.  OF  KXTEPTIONS — Settling  the  bill  —  as  a  judicial  act.  The 
fijgiiiiig  iiiul  Nf^uilJng  of  a  biU  of  exceptions  is  both  a  ministerial  and  a 
judifial  act.  TIh^  determination  of  what  it  shan  contain  is  judicial  in 
itn  !uittiro.  Thi^  j  iidge  may,  in  the  first  instance,  resort  to  all  available 
nieaBH  tn  di'tirm  ino  the  facts  and  to  secure  accuracy  in  making  up  the 
record. 
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2.  Same — amendment  at  a  auhnequent  term.  Where  a  bill  of  excep- 
tions, by  mistake  or  through  inadvertence,  fails  to  present  matters  ma- 
terial to  the  oause  as  they  transpire  on  the  trial,  the  party  making  the 
same  will  have  the  right,  in  a  proper  case,  to  have  an  amended  bill 
signed  and  sealed  by  the  same  judge  presiding  at  a  subsequent  term 
of  the  same  court  in  which  the  cause  was  tried,  upon  proper  notice  to 
the  adverse  party. 

3.  The  power  of  the  court  to  amend  its  record,  in  other  respects,  at 
a  term  subsequent  to  that  at  which  the  record  was  made,  upon  the  par- 
ties in  interest  being  again  brought  into  court  by  the  service  of  proper 
notice,  and  saving  rights  that  may  have  intervened,  has  frequently  been 
upheld. 

4.  Same — memoranda  to  amend  by.  Where  a  bill  of  exceptions  is 
once  signed  and  sealed  by  the  court  and  filed  in  the  time  required,  it 
becomes  a  part  of  the  record  of  the  court,  and  if  it  is  sought  to  amend 
or  alter  the  same  at  a  subsequent  term,  there  must  be  some  minute  of 
the  judge  or  memorandum  of  the  court  by  which  to  make  the  proposed 
amendment  or  change. 

5.  On  the  trial  of  a  cause  by  the  court,  without  a  jury,  judgment  was 
entered  for  the  plaintiff,  and  the  defendant,  in  the  time  fixed,  prepared 
his  bill  of  exceptions,  in  which  app-^ared  many  exceptions,  but  none  to 
the  finding  or  judgment  of  the  court  or  to  the  overruling  of  a  motion 
for  a  new  trial,  which  was  duly  signed,  sealed  and  filed.  The  judgment 
entered  by  the  clerk  showed  the  entry  of  a  motion  for  a  new  trial  and 
an  order  refusing  the  same,  and  then  proceeds,  "whereupon  the  de- 
f Cendant,  having  entered  his  exceptions  herein,  prays  an  appeal,"  etc.: 
Heldf  that  if  such  entry  could  be  look,ed  to,  it  was  too  indefinite  to  jus- 
tify the  court  in  amending  the  bill,  as  it  failed  to  show  to  what  the 
exceptions  applied. 

6.  Samet- mandamus— to  compel  the  signing  of  a  hill  of  exceptions. 
Mandamus  will  lie  to  compel  a  judge  to  sign  and  seal  a  bill  of  excep- 
tions in  a  cause  tried  before  him,  but  he  must  at  last  determine  the 
accuracy  of  the  bill  which  he  verifies. 

7.  But  when  a  judge  has  once  signed  and  sealed  a  bill  of  exceptions, 
and  he  is  sought  to  be  compelled  to  sign  an  amended  one  at  a  subse- 
quent t«rm,  and  he  states,  in  answer  to  a  petition  for  mandamus,  that 
he  is  unable  to  determine,  from  his  notes  or  other  momorauda,  or  froxp 
other  sources  of  information,  that  exceptions  were  in  fact  taken  on  the 
trial,  as  set  forth  in  the  amended  bill  tendered,  this  court  is  without 
power  to  coerce  hid  conscience,  and  compel  him  to  sign  and  seal  the 
same. 

8.  Mandamus — as  to  matters  of  discretion.  The  rule  is  uniform,  that 
whenever  discretionary  power,  or  the  exercise  of  judicial  discretion,  is 
vested  in  an  officer,  and  he  has  exercised  that  discretion,  superior  courts 
will  not  interpose  to  coerce  and  control  its  exercise. 
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Appeal  from  the  Appellate  Court  for  the  First  District. 

Mr.  Franklin  P.  Simons,  for  the  appellant : 

Greater  certainty  is  required  in  the  answer  of  respondent 
than  in  a  plea  in  bar,  and  every  intendment  is  made  against 
the  answer.  Pe&pU  v.  KUduff,  16  lU.  502 ;  High  on  Ex.  Leg. 
Bem.  sec.  492. 

We  contend  that  it  was  the  duty  of  respondent,  as  a  judge, 
if  he  had  no  personal  recollection  or  memoranda,  to  ascertain, 
either  by  examination  of  witnesses  or  by  the  affidavits  pre- 
sented, what  the  exceptions  were,  as  having  been  entered  by 
the  defendant.  People  v.  WiUiamSy  91  111.  91 ;  People  v.  Oary, 
105  id.  264. 

It  seems  to  be  settled  that  an  amendment  of  a  bill  of  excep- 
tions will  be  allowed  at  a  term  subsequent  to  that  at  which 
the  trial  was  had,  upon  due  notice,  if  there  is  something  in 
the  record  to  amend  by.  Coughran  v.  Gutcheus,  18  111.  390 ; 
Brooks  V.  Bruyn,  40  id.  64 ;  Wallahan  v.  People,  40  id.  104 ; 
Church  V.  English,  81  id.  442 ;  Goodrich  v.  City  of  Minonk,  62 
id.  121 ;  Newman  v.  Ravenscroft,  67  id.  496  ;  Heinsen  v.  Lamb, 
117  id.  553. 

Mr.  Chief  Justice  Shope  delivered  the  opinion  of  the  Court : 

This  was  a  petition  for  mandamus,  presented  in  the  Appellate 
Court  for  the  First  District,  to  compel  respondent,  Anthony, 
who  is  one  of  the  judges  of  the  Superior  Court  of  Cook  county, 
to  sign  an  amended  bill  of  exceptions  in  the  case  of  McCor- 
mick  et  al.  v.  Hubbard  et  al.,  tried  in  the  Superior  Court  before 
*said  judge,  without  a  jury.  The  trial  of  that  cause  resulted 
in  a  finding  and  judgment  for  plaintiffs.  An  appeal  was 
prayed  to  the  Appellate  Court  by  Hubbard,  defendant,  and 
allowed  upon  the  terms  fixed  in  the  order  of  the  Superior  Court, 
which  order  extended  the  time  in  which  to  file  a  bond  and  bill 
of  exceptions  thirty  days  from  the  entry  thereof.     Within  the 


Digitized  by  CjOOQ IC 


The  People  ex  rel.  v.  Anthony.  221 

Opinion  ol  the  Conrt 

time  so  fixed,  an  appeal  bond  was  filed  and  a  bill  of  exceptions 
presented  by  the  relator,  Hubbard,  which  was  duly  signed 
and  sealed  by  the  judge,  and  filed.  After  the  term  at  which 
the  canse  was  tried,  and  the  time  limited  by  the  order  of  court 
for  filing  the  bill  of  exceptions  had  expired,  it  was  discovered 
that  the  bill  of  exceptions,  as  signed,  contained  no  exception 
by  the  defendants  to  the  finding  of  the  court,  the  overruling 
of  the  motion  for  a  new  trial,  or  judgment.  Upon  notice  to 
the  adverse  party,  the  defendant,  Hubbard,  at  a  subsequent 
term,  appeared  in  the  Superior  Court,  Judge  Anthony  presid- 
ing, and  presented  an  amended  bill,  showing  such  exceptions, 
duly  made  at  the  trial  of  the  cause,  and  asked  that  the  same 
be  then  signed  and  sealed  by  the  judge,  which  was  refused. 
The  Appellate  Court  denied  the  writ  of  mandamm,  and  this 
appeal  is  prosecuted  from  that  order. 

Where  the  bill  of  exceptions  filed,  by  mistake  or  through 
inadvertence,  fails  to  fairly  present  matters  material  to  the 
cause,  as  they  transpired  on  the  trial,  the  right,  in  proper 
cases,  to  have  an  amended  bill  of  exceptions  signed  and  sealed 
by  the  same  judge,  presiding  at  a  subsequent  term  of  the  same 
court  in  which  the  cause  was  tried,  upon  proper  notice  to  the 
adverse  party,  has  received  repeated  recognition  by  this  court, 
(Brooks  V.  Bruyn,  40  111.  64,  WaUahan  v.  The  People,  id.  104, 
Goodrich  v.  City  of  Minonk,  62  id.  121,  Newman  v.  Ravens^ 
croft^  67  id.  496,)  and  was  expressly  sanctioned  in  the  case  of 
Heinsen  v.  Larfib,  117  111.  553.  The  power  of  the  court  to 
amend  its  record,  in  other  respects,  at  a  term  subsequent  to 
that  at  which  the  record  was  made,  upon  the  parties  in  interest 
being  again  brought  into  court  by  the  service  of  proper  notice, 
and  saving  rights  that  may  have  intervened,  has  frequently 
been  upheld.  {Chwrch  et  at.  v.  English,  81  111.  442 ;  Cook  v. 
Wood,  24  id.  295;  McCormick  v.  Wheeler,  36  id.  114.)  That 
the  application  was  here  made  without  unnecessary  delay,  and 
upon  proper  notice  to  the  adverse  party,  accompanied  by  a 
copy  of  the  amendment  proposed,  and  that  the  application 
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was  in  other  respects  suflScient,  is  not  questioned;  and  the 
matter  proposed  to  be  incorporated  into  the  record  was  neces- 
sary and  material  to  the  presentation  of  respondent's  case  on 
appeal  or  writ  of  error.  Fireman's  Ins.  Co.  v.  Peck,  126  111. 
493. 

It  would  seem  that  appellant  (relator)  adopted  the  correct 
practice  in  his  application  for  an  amended  bill  of  exceptions. 
It  is  not  claimed  that  there  was  any  memoranda,  note  or  other 
matter  remaining  on  file  or  of  record,  or  in  possession  of  the 
judge,  made  by  him,  from  which  it  could  be  determined  that 
exception  had  been  taken,  as  stated  in  the  amended  bill  of 
exceptions  presented  by  the  relator.  However,  the  judgment 
entered  by  the  clerk,  after  showing  the  waiving  of  a  jury,  etc., 
and  the  finding  for  plaintiff,  etc.,  recites  the  entry  of  a  motion 
for  a  new  trial,  the  order  overruling  the  same,  and  the  formal 
entry  of  judgment,  and  then  proceeds,  "whereupon  the  defend- 
ant, Daniel  C.  Hubbard,  having  entered  his  exceptions  herein, 
prays  an  appeal,"  etc.  It  does  not  appear  when  the  judgment 
was  in  fact  written  up  by  the  clerk,  or  that  it  was  made  from 
any  memoranda  to  which  the  court  could  properly  refer  in  the 
matter  of  the  correction  applied  for. 

We  have  repeatedly  held  that  amendments  to  the  record 
should  not  be  allowed  after  the  close  of  the  term  of  court  at 
which  it  was  properly  made,  unless  there  are  some  memo- 
randa, minute  or  note  of  the  judge,  or  something  appearing 
on  the  record  or  files,  to  amend  by.  (Authorities,  supra.)  If, 
however,  it  be  held  that  the  language  quoted  from  the  entry 
by  the  clerk,  "whereupon  the  defendant,  Daniel  C.  Hubbard, 
having  entered  his  exceptions  herein,"  is  such  a  memorandum 
appearing  on  the  records  of  the  court  as  contemplated,  it  is 
apparent  that  such  memorandum  is  indefinite,  and  does  not 
necessarily  show  that  exception  was  taken  to  the  finding  of  the 
court,  the  overruling  of  the  motion  for  a  new  trial,  or  the  judg- 
ment itself,  or  either  of  them.  As  we  shall  see  hereafter,  such 
memorandum  was  referred  to  by  the  judge  upon  the  applica- 
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tion  for  the  amended  bill  of  exceptions,  and  it  was  found  by 
him  not  to  be  a  memorandum  from  which  he  could  determine 
the  correctness  of  the  amended  bill  of  exceptions. 

The  signing  and  sealing  of  a  bill  of  exceptions  by  the  trial 
judge  is  both  a  ministerial  and  judicial  act.  The  determination 
of  what  it  shall  contain  is  necessarily  judicial  in  its  character. 
(Hoke  V.  Stnibel,  121  HI.  321.)  The  judge  must  determine 
judicially,  in  the  first  instance,  what  the  bill  of  exceptions 
shall  contain,  that  it  may  truly  and  fairly  present  the  facts 
and  rulings  occurring  on  the  trial  of  the  cause ;  and  may,  in 
the  first  instance,  resort  to  all  available  means  to  determine 
the  facts,  and  to  secure  accuracy  in  making  up  the  record. 
The  People  v.  WiUiama,  91  111.  91 ;  Tlie  People  v.  Gary,  105 
id.  264. 

It  is  well  settled  that  mandamus  will  lie  to  compel  a  judge  to 
sign  and  seal  a  bill  of  exceptions  in  a  cause  tried  before  him ; 
but  he  must  at  last  determine  the  accuracy  of  the  bill  which 
he  verifies.  {Ex  parte  Bradstreet,  4  Peters,  102 ;  Marburg  v. 
Madison,  1  Cranch,  127  ;  The  People  v.  Pearson,  2  Scam.  189, 
and  cases  supra;  Hawes  v.  The  People  ex  rel.  Pulver,  ante, 
p.  123.)  However,  what  was  here  sought  to  be  done  was  not 
to  procure  the  signing  and  sealing  of  a  bill  of  exceptions  in 
the  first  instance,  but  it  was  to  amend  and  alter  a  record  al- 
ready made  up  and  complete. 

The  answer  of  Judge  Anthony  to  the  petition  for  mandamus 
shows-,  as  the  petition  does,  the  presentation,  signing  and  seal- 
ing of  the  original  bill  of  exceptions,  as  presented  by  the  re- 
lator, without  alteration.  Upon  its  being  filed,  it  became  part 
of  the  record  of  the  cause,  and  changes  and  alterations  in  it, 
thereafter  made  or  to  be  made,  rested,  not  upon  the  principles 
controlling  the  signing  of  bills  of  exception  in  apt  time  in  the 
first  instance,  but  was  controlled  by  the  same  rules  and  prin- 
eiples  that  relate  to  the  alteration  of  any  other  part  of  the 
record  in  a  cause.    Heinsen  v.  Lamb,  supra. 
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In  respect  of  the  recitals  in  a  judgment  as  entered  nip  by  the 
clerk,  before  referred  to,  the  answer  of  the  judge  is  full  and 
explicit  to  the  point,  that  a  reference  thereto  gave  him  no  aid 
in  determining  whether  exceptions  were  taken  to  the  rulings 
of  the  court,  as  alleged  by  the  relator.  It  is  to  be  remarked, 
that  in  the  original  bill  of  exceptions  numerous  exceptions 
are  noticed,  and,  whether  the  recital  refers  to  such  exceptions 
or  to  others  made  and  not  noted,  the  judge  returns,  in  sub- 
etance,  he  is  unable  to  determine.  By  the  amended  answer 
of  respondent  it  is  alleged,  that  the  original  bill  of  exceptions, 
as  signed-and  sealed  by  him,  "fully  and  fairly  states  all  of  the 
facts  attending,  and  all  exceptions  taken  at  said  trial,  to  the 
best  of  the  knowledge,  information  and  remembrance"  of  re- 
spondent. Whatever  may  have  been  the  reasons  stated,  at  the 
time  of  the  application,  for  his  refusal  to  sign  and  seal  the 
amended  bill  of  exceptions,  it  clearly  appears  that  respondent 
now  places  such  refusal,  whether  correctly  or  incorrectly,  upon 
the  giound  that  he  is  unable  to  determine,  from  his  notes  or 
other  memoranda,  or  from  other  sources  of  information,  that 
exceptions  were  in  fact  taken  at  the  trial,  as  set  forth  in  the 
amended  bill  of  exceptions,  and  alleged  by  the  relator. 

It  appears  that  the  iaflBdavits  in  support  of  the  motion  of 
relator  were  considered,  the  records  and  files  examined  by 
respondent,  and  he  solemnly  returns  that  he  was  and  is  unable 
to  determine  affirmatively,  as  he  must,  that  such  exceptions 
were  taken.  Although  the  rule  applicable  to  the  amendment  of 
the  record  applies  to  amendments  to  be  made  to  bills  of  excep- 
tions at  a  term  subsequent  to  the  making  of  the  record,  yet  the 
Judge  who  is  called  upon  to  verify  the  fact  must  determine,  as 
a  judicial  matter,  the  correctness  of  the  proposed  amendment. 
If  he  was  unable  to  verify  the  truth  of  the  matter  contained 
in  the  amended  bill  of  exceptions,  upon  due  consideration  of 
tlie  facts  presented,  this  court  is  without  power  to  coerce  his 
couBcieuce  and  compel  him  to  perform  that  judicial  act.    It  is 
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true  there  is  much  evidence  in  ttis  record,  by  way  of  aflBdavits 
filed  with  and  in  support  of  the  petition,  strongly  tending  to 
show  that  the  exceptions  were  in  fact  entered,  as  alleged  by 
jelator;  but  if  it  be  conceded  that  these  affidavits  may  be  con- 
sidered, it  is  not  competent  for  the  Appellate  Court,  or  for 
this  court,  to  try  the  question  of  fact,  and  determine  for  the 
trial  judge  matters  that  are  left  to  his  legal  discretion  and 
judgment.  The  presumption  is,  that  the  judge,  acting  under 
the  solemnity  of  his  oath,  will  honestly  and  faithfully  perform 
the  duties  of  his  high  office ;  and  where,  as  here,  after  having 
heard  and  considered  the  matter,  he  returns  that  the  original 
bill  of  exceptions  fully  and  fairly  states  all  of  the  facts  attend- 
ing, and  all  exceptions  taken  at  the  trial,  the  Appellate  Court 
and  this  court  are  powerless  to  compel  him  to  sign  and  seal 
another  bill  of  exceptions,  containing  a  different  state  of  facts, 
and  to  which  the  trial  judge,  acting  upon  his  judicial  con- 
science, was  unable  to  assent.  As  before  said,  the  rule  is 
uniform,  that  wherever  discretionary  power,,  or  the  exercise 
of  judicial  discretion,  is  vested  in  an  officer,  and  he  has  exer- 
cised that  discretion,  superior  courts  will  not  interpose  to  co- 
erce and  control  its  exercise.  Wilson  v.  City  of  Albany^  12 
Johns.  414,  and  supra. 

In  our  judgment,  the  Appellate  Court  properly  denied  the 
writ  of  ma7id<imu8,  and  its  judgment  will  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Bailbt,  having  heard  this  cause  in  the  Appellate 
Court,  took  no  part  in  its  decision  here. 
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Syllabus. 


Thomas  W.  Shreve  et  aL 

V. 

The  Town  of  Cicero. 
Filed  at  Ottawa  June  15, 1889. 

1.  Administebikg  oathb— j)o«?er  of  town  clerk.  Section  112,  of  artiole 
12,  of  the  Township  law,  provides  that  the  town  clerk  may  administer 
oaths  and  take  affidavits  in  all  cases  required  by  law  to  be  administered 
to  or  taken  by  town  officers,  but  there  is  no  general  law  empowering- 
him  to  administer  oaths  in  other  cases. 

2.  The  special  charter  of  a  town  provided,  that  in  proceedings  to- 
levy  a  special  assessment  the  commissioners  selected  to  make  the  as- 
sessment might  be  sworn  before  the  town  clerk.  The  town,  however^ 
adopted  article  9  of  the  act  relating  to  cities  and  villages :  Held,  that 
as  the  provision  in  the  charter  was  not  repugnant  to  anything  in  that 
article,  the  town  clerk  might  properly  administer  the  oath  to  the  com- 
missioners appointed  to  make  a  special  assessment. 

3.  Speciaii  assessment — in  town  having  a  special  charter,  but  Ka/vinff- 
adopted  article  9  of  the  general  Incorporation  law.  Upon  the  adoption 
of  article  9  of  the  act  relating  to  cities  and  villages,  by  a  town  acting 
under  a  special  charter,  a  proceeding  to  levy  a  special  assessment  must 
conform  to  that  article,  which  will  control  whenever  it  conflicts  with 
the  charter.  But  the  charter  continues  in  force  in  so  far  as  it  does  not 
conflict  with  article  9  of  the  statute. 

4.  Same— /or  local  improvement  in  another  town.  The  property  ia 
one  town  can  not  be  specially  assessed  for  the  purpose  of  making  local 
improvements  in  another  and  adjoining  town.  But  where  no  suitable 
outlet  for  a  sewer  can  be  foimd  in  the  town  making  the  sam^  its  exten- 
sion a  short  distance  in  an  adjoining  town,  to  a  proper  outlet,  is  not  a 
violation  of  the  rule. 

6.  Same — ownership  a  disqualiflcation  of  commissioner — evidence  to- 
show  the  fact.  A  person  owning  property  to  be  specially  assessed  for  a 
public  improvement  is  not  competent  to  act  as  a  commissioner.  Such  a 
person  is  interested  in  the  assessment,  and  his  interest  disqualifies  him 
from  acting.  But  his  ownership  of  land  can  not  be  shown  by  the  affi- 
davit of  one  who  has  examined  the  records,  and  found  conveyances  to 
him  from  the  index  books. 

6.  Evidence— (o  prove  title  to  real  estate.  The  title  to  or  ownership 
of  land  can  not  be  established,  in  a  judicial  proceeding,  by  the  affidavit 
of  a  person  who  has  examined  the  tract  index  book  of  the  public  rec- 
ords, and  who  therein  deposes  that  he  found  a  deed  or  deeds  on  record 
to  the  party  in  whom  the  title  is  alleged  to  be  vested. 
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Appeal  from  the  County  Court  of  Cook  county ;  the  Hon. 
EicHAim  PfiKsoEROAST,  Judge,  presiding. 

MesBrs.  Wilson  &  Moore,  for  the  appellants. 

Meeers.  Whitehead  &  Packard,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

Tliree  objections  are  urged  against  the  special  assessment : 
First,  the  commissioners  appointed  by  the  court  to  make  the 
aasesement  were  not  sworn  before  an  officer  authorized  to 
administer  oaths ;  second,  one  of  the  commissioners  was  ineli- 
gible on  account  of  interest,  being  the  owner  of  lands  assessed ; 
third,  a  part  of  the  money  raised  by  the  assessment  was  to  be 
eipended  in  another  town,  contrary  to  law. 

The  town  of  Cicero  is  incorporated  under  a  special  charter, 
T^hich  wiJl  be  found  in  volume  3  of  Laws  of  1869,  page  666. 
Aiter  the  town  was  incorporated  it  adopted  article  9  of  the 
City  and  Village  act.     By  its  charter,  the  town  of  Cicero  was 
authorized  to  levy  special  assessments  for  improvements ;  but 
the  present  assessment  was  not  made  under  the  charter,  but 
it  was  made  under  article  9.     Section  138  of  the  article  pro- 
vides, that  **upon  the  filing  of  such  petition  the  court  shall 
appoint  three  competent  persons  as  commissioners,  who  shall 
take  and  aabBcribe  an  oath,  in  substance  as  follows," — giving 
the  form  of  the  oath ;  but  no  provision  of  the  statute  declares 
vhat  oflficer  shall  administer  the  oath.     Here,  after  the  com- 
mis&ioners  were  appointed,  they  were  sworn  before  Ed.  S.  Aus- 
tin, town  clerk,  and  it  is  insisted  that  he  had  no  authority  to 
administer  the  oath. 

Section  112,  of  article  12,  of  the  Township  Organization  law, 
provides  that  the  town  clerk  may  administer  oaths  and  take 
affidavits  in  all  cases  required  by  law  to  be  administered  or 
taken  by  town  oflScers ;  but  we  find  no  provision  of  the  statute 
that  empowers  a  town  clerk  to  administer  oaths  in  other  cases. 
Section  2,  of  chapter  101,  in  relation  to  oaths,  specifies  cer- 
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tain  officers  who  may  administer  oaths,  but  a  town  clerk  is 
not  among  the  number.  So  far,  therefore,  as  the  statute  is 
concerned,  the  town  clerk  does  not  seem  to  be  authorized  to 
administer  an  oath  in  a  case  of  this  character.  But  upon  an 
examination  of  the  charter  of  the  town  of  Cicero  it  wiU  be 
found  that  section  17,  in  case  of  proceedings  to  levy  a  special 
assessment,  provides  that  the  commissioners  selected  to  make 
the  assessment  may  be  sworn  before  the  town  clerk  or  some 
other  officer  authorized  to  administer  oaths.  Had  the  pro- 
ceedings which  were  instituted  by  the  town  of  Cicero  been  con- 
ducted under  the  charter,  no  question  could  arise  in  regard  to 
the  power  of  the  town  clerk  to  administer  the  oath,  as  it  is 
expressly  confexTed.  Upon  the  adoption  of  article  9,  the  pro- 
ceedings in  a  special  assessment  would  have  to  conform  to 
that  article,  and  that  article  would  control  wherever  it  con- 
flicted with  the  charter ;  and  if  article  9  had  required  the  oath 
of  the  commissioners  to  be  taken  before  any  named  officer,  the 
town  clerk  would  have  no  power  to  administer  the  oath.  But 
the  charter  of  the  town  of  Cicero  may  be  regarded  in  force,  so 
far  as  it  does  not  conflict  with  article  9  of  the  statute,  and  as 
the  charter  expressly  authorizes  the  commissioners  to  be  sworn 
before  the  town  clerk,  and  as  article  9  is  silent  as  to  the  officer 
before  whom  they  may  be  sworn,  we  are  inclined  to  hold  that 
the  town  clerk  was  authorized  to  administer  the  oath. 

As  to  the  second  objection  relied  upon  by  appellants,  we  do 
not  regard  the  evidence  produced  before  the  court  sufficient  to 
establish  the  fact  that  one  of  the  commissioners  was  interested. 
The  proof  relied  upon  was  an  affidavit  of  J.  B.  Skinner,  to  the 
effect  that  on  the  8th  of  December,  1888,  he  made  a  personal 
examination  of  the  tract  index  books  of  Haddock,  Vallette  & 
Eickcords,  purporting  to  show  the  title  to  block  32,  in  Bidge- 
land.  From  such  examination  affiant  is  of  opinion,  that  at 
the  time  of  making  such  assessment  John  Carne,  Jr.,  was  the 
owner  of  certain  lots  in  said  block,  together  with  other  property 
mentioned  in  said  assessment  roll ;  that  said  tract  book  shows 
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a  warranty  deed  to.  John  Came,  Jr.,  of  lots  3  and  4,  recorded 
May  13,  1879 ;  also  a  warranty  deed  to  Came,  Jr.,  of  lots  12 
and  13,  recorded  August  2,  1880 ;  and  shows  no  conveyance  of 
said  premises  by  Came  prior  to  the  making  of  the  assessment. 
The  statute  required  the  court  to  appoint  three  competent  per- 
sons as  commissioners  to  make  the  assessment,  and  we  think 
it  is  plain  that  a  person  who  owned  property  to  be  assessed 
would  not  be  a  competent  person.  Such  a  person  would  be 
interested,  and  his  interest  would  disqualify  him  from  acting 
in  making  the  assessment.  But  we  are  aware  of  no  authority 
under  which  the  fact  could  be  prpved  that  John  Came,  Jr., 
one  of  the  commissioners,  owned  property  on  the  list  to  be  as- 
sessed, by  an  afl&davit  of  some  person  who  had  examined  the 
record  of  abstracts.  The  title  to  or  ownership  of  land  can  not 
be  established,  in  a  judicial  proceeding,  in  that  way,  and  as 
no  other  proof  of  the  fact  was  offered,  the  court  very  properly 
overruled  the  objection. 

We  now  come  to  the  third  objection, — that  a  part  of  the 
money  raised  by  the  assessment  was  to  be  expended  in  an- 
other town.  The  ordinance  providing  for  the  improvement 
was  passed  on  the  first  day  of  May,  1887.  It  provided  for  a 
pipe  sewer  on  Austin  avenue,  from  Chicago  avenue  to  the  south 
line  of  Madison  street,  and  a  wooden  sewer  from  the  south  line 
of  Madison  street  to  the  north  line  of  Thirty-ninth  street,  thence 
east  along  the  north  line  of  Thirty-ninth  street  a  distance  of 
1400  feet.  On  the  16th  day  of  June,  1888,  long  after  the  as- 
sessment had  been  levied,  the  board  of  trustees  of  the  town  of 
Cicero,  for  the  purpose  of  getting  a  better  outlet  for  the  sewer, 
made  a  change  in  the  route,  and  in  lieu  of  running  1400  feet 
from  Austin  avenue  east  on  Thirty-ninth  street,  the  sewer  was 
extended  directly  south  from  Thirty-nintjj  street,  in  the  town 
of  Lyons,  on  a  line  with  Austin  avenue,  about  1600  feet,  to 
Mud  Lake. 

It  may  be  conceded  that  the  property  in  the  town  of  Cicero 
could  not  be  assessed  for  the  purpose  of  making  a  local  im- 
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provement  in  the  town  of  Lyons,  as  held  in  Hundley  v.  Com* 
imssioncrs,  67  111.  561.  But  that  doctrine  has  no  application 
to  this  cai^e.  Here  the  location  of  the  improvement,  its  natitie 
and  charact(3r,  were  settled  by  an  ordinance,  and  the  entire 
line  of  the  Bewer  was  in  the  town  of  Cicero.  The  assessment 
was  made  under  this  ordinance,  no  part  of  the  improvement 
being  in  another  town.  Moreover,  the  extension  of  the  sewer 
south,  in  the  town  of  Lyons,  from  Thirty-ninth  street  to  Mud 
Lake,  can  not  be  regarded  as  a  local  improvement  in  another 
town.  Suppose  no  outlet  could  be  found  without  extending 
the  sewer  a  short  distance  into  the  territory  of  another  toi^Ti, 
we  think  the  town  authorities  would  be  authorized,  in  auch  a 
ease,  to  do  bo,  without  a  violation  of  the  rule  announced  in  the 
case  cited. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Henry  P.  Idb 

V. 

Elizabeth  N.  Sayer  et  at. 

Filed  at  Ottawa  June  15, 1689^ 

1  ♦  In  sol  vmNT  J>'EBTOTLB— jurisdiction — tranafe  r  of  properly  p  rior  to  an 
ami&nmfnt— -jurisdiction  to  determine  ita  validity^in  thf  cownfj^  court  or 
in  a  court  of  chancery.  Where  a  faiUng  or  insolvetnt  debtor^  a  few  days 
before  makiiii?  nn  assignment  for  the  benefit  of  creditors,  conveys  land 
to  a  third  person  in  payment  of  a  debt,  the  connty  court  has  no  jiiris- 
tlietionson  pf'tition  by  the  assignee,  to  declare  such  conveyance  fraud- 
ulont,  as  beiu^  made  in  contemplation  of  making  the  assignment, and 
thua  give  his  grantee  an  unauthorized  preference.  Thla  can  be  done 
by  proper  parties  only  in  a  court  of  equity. 

2.  Whether  a  conveyance  of  land  and  a  transfer  of  a  draft  or  cheek 
bj  an  insolvent  debtor  to  another  was  made  after  the  debtor  had  de- 
cided to  make  an  assignment,  and  for  the  puriJose  of  preferring  the 
prior  grantoc  to  other  creditors,  is  a  question  or  iasue  triable  only  in  a 
CQurt  having  general  equitable  jurisdiction. 
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3l  11  «a  insolTent  debtor,  on  the  eve  of  making  an  assignment  for 
ilie  benefit  of  creditors,  and  after  making  up  his  mind  to  do  so,  should 
Jjpefer  one  creditor  by  making  a  conveyance  or  transfer  of  property  to 
him,  aiid  then  as.sijjru  his  other  property,  the  remedy  must  be  sought 
by  th©  creditor  souglit  to  be  defrauded,  by  appropriate  steps  in  a  court 
of  equity  to  enforce  the  equality  contemplated  by  the  statute. 

4.  Same — equitable  jurisdiction  of  county  courts.  County  courts  in 
this  State  hiivG  no  general  chancery  powers,  and  none  are  conferred  by 
the  Assignment  act.  They  may,  however,  exercise  both  legal  and  equi- 
table powers  to  execute  and  carry  out  the  provisions  of  that  act. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
-coimty ;  the  Hon,  Lorin  C.  Collins,  Judge,  presiding. 

Messrs.  Tenney,  Driggs  &  Hawley,  for  the  appellant : 
If  the  statute  had  simply  forbidden  preferences  and  stopped 
there,  a  court  of  chancery  would  have  been  the  only  tribunal 
in  which  its  provisions  could  be  enforced ;  but  it  commits  the 
custody  of  the  property,  and  all  questions  regarding  it,  to  the 
county  court.  The  act  being  remedial,  should  receive  a  liberal 
construction.     Chicago  v.  Dunn,  62  111.  260. 

Section  8  of  ttie  ftct  relating  to  assignments  gives  the  county 
<5ourt  power  to  administer  upon  the  estate  assigned,  and  to 
compel  the  delivery  to  the  assignee  of  any  property  or  estate 
embraced  in  the  assignment.  In  construing  the  statute,  this 
court  has  held  that  the  county  court  has  jurisdiction  to  try 
and  determine  claims  of  third  persons  to  the  property  assigned ; 
(Hanchett  v-  Waterhmy,  116  111.  220;)  claims  by  the  assignee 
or  creditors  that  apparent  liens  upon  property  in  the  hands  of 
the  assi^ee  are  in  reality  void,  as  being  preferences,  within 
the  meaning  of  section  13  of  the  Assignment  act ;  {Freydendall 
IT.  BaUmin,  103  III  325;  Oil  Co.  v.  Nat.  Bank,  126  id.  584; 
Nat.  Bank  v*  Rehm,  126  id.  461 ;)  that  in  the  exercise  of  this 
jurisdiction  it  possesses  both  legal  and  equitable  powers ;  (Field 
■Y.  Eid'gelif,  116  Hi.  424;)  and  that  its  jurisdiction  depends 
-solely  upon  the  question  whether  an  assignment  has  in  fact 
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been  made,  and  not  upon  its  validity  as  to  creditors.    Farwell 
y,  CrandaU,  120  111.  70. 

A  conveyance  made  in  contemplation  of  an  assigraent,  for 
the  purpose  of  giving  one  creditor  a  preference,  is  void,  an 
lieing  within  the  meaning  of  the  statute,  and  in  fraud  of  its 
proxisions.  Preston  v.  Spardding^  120  111,  208;  Oil  Co.  t^ 
Nat.  Bank,  126  id.  584;  Nat.  Bank  v.  Rclun,  id,  461, 

Mr.  F.  H.  Trude,  for  the  appellees : 

When  a  creditor  of  a  failing  debtor  demands  payment  or  a 
transfer  of  property  to  secure  a  debt,  and  the  debtor  upon  such 
demimd  executes  to  said  creditor  such  transfc^r  of  property, 
the  creditor  would  take  such  property  free  from  any  claim 
of  proference,  even  though  the  debtor  immediately  thereafter 
made  an  assignment.     Preston  v.  Spauldhig\  18  Bradw,  557. 

An  assignment  under  the  insolvent  laws  of  one  State  can 
pass  no  title  to  real  estate  situate  in  another  State,  Burrell 
on  Assignment,  458,  459 ;  Bishop  on  Insolvent  Debtors,  sec, 
258;  Hutchinson  v.  Pershine,  16  N.  T.  167  ■  Rhawn  y,  Peuree^ 
110  111.  350;  May  v.  Bank,  122  id.  551 ;  Haijwood  v.  Collbts, 
60  id,  328 ;  Hawes  on  Jurisdiction  of  Courts,  87. 

Waiver  and  pleading  to  the  merits  can  not  confer  jurisdic- 
tion upon  a  court  where  none  is  conferred  by  law,  Hawes  on 
Jurisdiction  of  Courts,  sees.  10-12. 

As  to  the  construction  of  statutes,  see  Steere  v.  BrowneU,  124 
m.  27. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  tlie  Court : 

On  the  30th  of  April,  1886,  appellee  James  P.  Sayer  made 
an  assignment,  under  the  statute,  for  the  benefit  of  his  cred- 
itors, naming  appellant  as  his  assignee.  Oa  the  28th  and 
39th  of  the  same  month  he  had  conveyed  and  transferred  io 
his  mother,  Elizabeth  N.  Sayer,  certain  real  estate  in  Dakota 
and  Minnesota,  a  bank  check,  and  several  promissory  notes^ 
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On  the  28th  of  the  following  May,  appellant  filed  his  petition 
in  the  county  court  of  Cook  county,  praying  that  said  Eliza- 
beth N.  Sayer  be  compelled  to  deliver  up  to  him  said  notes 
and  draft,  and  convey  to  him  the  said  real  estate,  and  that 
she  be  enjoined  from  transferring  or  encumbering  any  part  of 
said  property.  The  prayer  of  the  petition  is  based  upon  the 
allegations  that  the  transfers  were  made  for  the  purpose  of 
creating  a  preference  in  favor  of  Elizabeth  N.  Sayer  over  other 
creditors ;  that  they  were  made  in  contemplation  of  the  assign- 
ment which  James  P.  Sayer  then  intended  to  make,  and  as  a 
part  thereof ;  that  they  were  so  made  with  the  knowledge  of 
said  Elizabeth  N.  Sayer ;  that  said  transfers  and  said  assign- 
ment were  parts  of  one  and  the  same  transaction,  and  con- 
stituted, and  were  intended  to  constitute,  an  assignment  with 
preferences,  contrary  to  the  statute.  These  allegations  were 
denied  by  the  answers  of  both  James  P.  and  Elizabeth  N., 
except  as  to  the  conveyance  and  transfer  of  said  property^ 
which  they  admit,  and  aver  that  they  were  made  in  good  faith, 
in  payment  of  a  bona  fide  indebtedness,  and  not  in  contem- 
plation of  an  assignment.  Both  answers  reserve  all  right  of 
exception  to  the  petition. 

The  county  court  found  the  facts  in  favor  of  appellant,  and 
granted  the  prayer  of  the  petition.  On  appeal,  the  circuit 
court  of  Cook  county  held  that  the  county  court  had  no  juris- 
diction of  the  subject  matter  of  the  cause,  and  reversed  and 
remanded,  with  directions  to  the  county  court  to  dismiss  the 
petition,  instead  of  making  a  final  order  to  that  effect  in  that 
court.  On  appeal  from  the  order  of  reversal  to  the  Appellate 
Court,  the  judgment  of  the  circuit  court  as  to  the  jurisdiction 
in  the  county  court  was  sustained,  but  it  was  held  that  it  was 
error  to  reverse  and  remand  the  cause.  The  judgment  of  the 
circuit  court  was  for  that  error  reversed,  and  the  cause  re- 
manded to  the  circuit  court,  with  directions  to  dismiss  the 
petition  at  the  cost  of  petitioner,  and  treating  the  reversal  as 
a  matter  of  form,  only,  Elizabeth  N.  Sayer  was  allowed  her 
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coats  in  that  court.  From  that  judgment  of  the  Appellate 
Court  appellant  again  appeals. 

The  principal  question  involved  in  the  case  is,  had  the 
<jounty  court  jurisdiction  of  the  subject  matter  of  the  cause? 
It  ia  not  pretended  that  the  property  sued  for  was  expressly 
iiieludtid  in  the  assignment,  nor  that  it  was  in  the  possession 
of  the  debtor  at  the  time  the  assignment  was  made  or  when 
this  petition  was  filed.  On  the  contrary,  the  petition  shows 
that  prior  to  the  assignment  the  legal  title  had  been  vested  in 
Elizabeth  N.  Sayer,  by  deeds  of  conveyance,  and  the  delivery 
■of  the  notes  and  check. 

The  theory  upon  which  the  jurisdiction  is  sought  to  be 
sustained  may  be  thus  stated :  The  property  in  question  was 
transferred  after  the  debtor  had  decided  to  make  an  assign- 
ment, for  the  purpose  of  evading  the  statute  forbidding  pref- 
erences. The  transfer  of  property  by  a  debtor  under  such 
circumstances,  and  the  assignment,  constitute,  in  law,  but  one 
transaction,  and  are  to  be  treated  as  an  assignment  with  pref- 
erences. Therefore,  this  property  is  a  part  of  the  assigned 
estate^ 

The  argument  of  counsel  is  addressed  to  the  second  of  the 
above  premises,  which  being  established  and  the  conclusion 
readied,  it  is  contended,  that  the  property  in  question  being 
thus  eml>raced  within  the  assignment,  jurisdiction  is  given  to 
the  county  court  to  administer  upon  it,  by  chapter  10  of  the 
Eevised  Statutes,  with  power,  under  section  8,  to  compel  con- 
Teyance  of  the  land,  and  delivery  of  the  notes  and  check  to  the 
assignee.  The  fallacy  of  the  argument  consists  in  assuming 
the  first  proposition.  The  very  issue  tendered  by  the  petition 
and  accepted  by  the  answer  is,  were  the  conveyances  and 
transfer  made  after  James  P.  Sayer  had  decided  to  make  an 
assignment,  and  for  the  purpose  of  preferring  his  mother  to 
other  creditors ;  and  the  question  here  is,  did  the  county  court 
have  jurisdiction  to  try  that  issue.  That  it  is  an  issue  triable 
only  in  a  court  of  equitable  jurisdiction,  must  be  conceded. 
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That  county  courts  in  this  State  have  no  general  chancery 
powers,  must  also  be  admitted.  That  none  are  conferred  by 
the  Assignment  act,  (Eev.  Stat.  chap.  10,)  is  settled  by  Preston 
€t  al  Y.  Spaulding  et  al.  120  111.  208.  That  they  may  exercise 
hoth  legal  and  equitable  powers  to  execute  and  carry  out  the 
provisions  of  the  act,  under  section  14,  is  clear,  upon  principle, 
and  so  decided  in  this  court.  But  appellant  is  seeking  to 
invoke  equitable  jurisdiction,  not  over  the  assigned  estate,  the 
assignee,  debtor,  creditor,  or  persons  claiming  the  property  ex- 
pressly assigned,  but  he  asks  the  county  court  to  bring  before 
it  a  stranger  to  the  assignment  proceedings,  and  compel  her 
to  contest  in  that  court  her  right  to  ownership  to  property  to 
which  neither  the  legal  title  nor  possession  is  claimed  to  have 
passed  to  the  assignee  by  the  deed  of  assignment.  In  other 
words,' the  county  court  is  here  asked,  not  to  carry  out  the 
provisions  of  the  Assignment  act,  but  to  set  aside  fraudulent 
conveyances  and  transfers  of  property  by  the  debtor  to  a  third 
party,  and  bring  the  property  into  the  assigned  estate,  that  it 
may  be  administered  upon.  This  could  only  be  done  by  proper 
parties,  in  a  court  of  equity.  (Preston  et  al,  v.  Spaulding  et  al. 
supra.)  In  White  et  al.  v.  Cotzhausen,  129  U.  S.  329,  it  is 
held,  that  in  such  case  the  remedy  must  be  sought  by  a  cred- 
itor by  "appropriate  steps  in  a  court  of  equity,  to  enforce  the 
equality  contemplated  by  the  statute."  And  in  Botdton.  v.  De- 
ment et  al.  123  Dl.  143,  we  held  that  the  right  to  question  such 
conveyances  and  transfers  belongs  to  the  creditor  not  prefer- 
red, and  the  remedy  is  to  him,  and  not  to  the  assignee.  To 
the  same  eflfect  is  White  et  al.  v.  Cotzhausen,  supra.  It  would 
scarcely  be  contended  that  a  creditor  could  enforce  that  right 
in  a  comity  court. 

The  judgment  of  the  Appellate  Court  is  in  harmony  with 
the  decisions  of  this  court  heridtofore  rendered,  and  is  in  all 

respects  affirmed. 

Jvdgment  affirmed. 
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John  T.  Davis. 

Filed  at  Ottawa  June  15, 1889, 

1.  NoTroE  of  (ax  sale  and  time  of  redemption — requirement,  as  to 
whether  for  a  lax  or  a  special  assessment.  A  notice  of  a  tax  purchase 
addresjsed  "To  .._...,  or  whom  it  may  concern,"  stating  that  on  Sep- 
teiiil>er  13,  1873,  A  B  purchased,  and  afterwards  assigned  the  oerMflcate 
of  piirchnae  to  the  party  giving  the  notice,  "at  a  sale  of  lots  and  lands  for 
taxes  and  special  tissessments,  authorized  by  the  laws  of  the  State  of 
niinois,  the  folltnvlng  described  real  estate,  taxed  in  the  name  of  W.  B., 
tO'^^it:"  fdescribhig  same,)  and  concluding:  "Said  taxes  and  assess- 
mentB  were  levied  for  the  year  1872,  and  that  the  time  of  redemption 
thereof  from  isaid  sale  "will  expire  on  the  13th  day  of  September,  ISTS:" 
Meld,  that  the  notice  was  fatally  defective  in  failing  to  state  whether 
the  lotH  were  soM  for  a  tax  or  special  assessment,  and  that  the  words 
used  could  not  be  oonstrued  to  mean  both  taxes  and  special  assessments. 

2.  Same— no/i'-f  giving  wrong  date  as  to  time  when  redemption  expires. 
The  provisions  of  the  statute  requiring  the  purchaser  at  tax  sale,  or  his 
assignee,  t(i  notiiy  the  person  in  possession  of  the  lands,  when  the  time 
of  rodtnijption  will  expire,  is  imperative,  and  a  notice  which  specifies  a 
wrong  date  can  not  be  regarded  as  any  notice  at  all. 

3.  Tax  baTjB — time  of  redemption — when  the  last  day  of  the  two  years 
falls  on  a  S^infiait.  A  tax  sale  of  land  took  place  Novembers,  1876,  and 
two  yt'ars  thcrtniftor,  November  3,  1878,  fell  on  a  Sunday:  Heldy  that 
the  time  of  redciiiption  did  not  expire  until  November  4, 1878,  the  case 
fallini^  with  in  tlit*  rule  of  the  statute,  that  the  time  within  which  any 
aft  provided  by  law  is  to  be  done  shall  be  computed  by  excluding  the 
Urst  day  and  iiiolndiiig  the  last,  unless  the  last  day  is  Sunday,  and  then 
it,  altiO,  tilinJl  b*i  t  xeluded. 

4.  CROSH-rTsTioiis  — tr/ien  necessary.  If  the  appellee  is  dissatisfied 
with  the  TuliJi^f  tjf  the  court  below,  he  can  only  call  the  decision  in 
question  by  the  fts,signment  of  cross-errors. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Henry  M.  Shkpaej),  Judge,  presiding. 
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Briefs  of  Counsel. 


Mr.  Augustus  N.  Gage,  for  the  appellant : 

The  statute  (clauses  10  and  11,  sec.  1,  chap.  131,  Rev.  Stat. 
1874,)  in  relation  to  the  computation  of  time  has  no  bearing 
on  this  case,  for  these  reasons : 

First — The  statute  fixes  the  time  of  redemption  at  two  years 
from  the  date  of  sale,  which  may  or  may  not  be  a  Sunday, 
according  to  circumstances,  and  to  say  that  it  did  not  expire 
within  that  time,  is  repugnant  to  the  statute  limiting  the  right 
to  two  years. 

Second — The  time  of  redemption  would  logically  have  to 
expire  on  the  day  specified, — Sunday, — before  the  law  cited 
could  be  called  into  requisition,  for  unless  the  last  day, — that 
is,  the  day  when  redemption  expired, — fell  on  Sunday,  said 
clause  11  would  and  could  have  nothing  to  act  upon. 

Third — The  act  relied  upon  can  have  no  application  to  the 
case  at  bar,  as  it  only  refers  to  the  computation  of  the  time 
within  which  an  act  is  required  to  be  done ;  and  the  only  act 
required  to  be  done  here  is  the  serving  of  the  tax-sale  notice, 
at  least  three  months  before  the  time  of  redemption  would  ex- 
pire, and  this  was  done  in  the  case  at  bar  several  days  before 
the  last  day.     The  law  did  not  require  the  owner  to  redeem. 

Mr.  John  P.  Wilson,  and  Mr.  Franklin  P.  Simons,  for  the 
appellee : 

The  validity  of  a  tax  title  depends  upon  a  strict  compliance 
with  the  statute.  Altes  v.  Hinckler,  36  111.  265;  Marsh  v. 
Chestnut,  14  id.  223 ;  Hdbrook  v.  Dickinson,  46  id.  285 ;  Gage 
V.  Mayer,  117  id.  633, 

The  first  sale  of  the  premises  on  September  13,  1873,  was 
to  Henry  H.  Gage,  for  the  "State  and  county  taxes."  The 
property  was  again  sold  the  same  year,  on  October  31,  1873, 
to  Burley,  for  the  taxes  of  the  city  of  Chicago,  so  that  the  time 
of  redemption  did  not  expire  until  October  31,  1875.  Gage  v. 
BaiUy,  100  111.  536. 
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Opinion  of  the  Oonrt. 


Th©  notice  of  this  sale  is  also  defective  in  not  stating  whether 
the  property  was  sold  for  taxes  or  for  special  aasesements-  It 
states  that  Gago  purchased  the  property  in  question  **at  a  sal© 
of  lots  and  lands  for  taxes  and  special  assessmeuts/'  taxed 
in  the  name  of  William  Betts.  Said  taxes  and  assessments 
were  levied  for  the  year  1872.  The  last  clause  relates  back 
for  the  pnrpose  of  defining  the  scope  of  the  general  sale,  aod 
was  not  intended  to  state  that  this  particular  property  was 
sold  for  hoth  taxes  and  assessments.  Oage  v-  Waterman^  121 
El.  115. 

As  to  the  lots  sold  November  3,  1876,  the  notice  fails  to 
give  the  correct  time  at  which  the  redemption  would  expire. 
It  fixes  the  time  on  November  3,  1878,  which  was  a  Sunday^ 
and  consequently  the  time  expired  on  Noveml>er  4,  1878. 
Eev.  Stat,  chap.  100,  sec.  6,  and  chap.  131,  sec,  1,  clause  11. 

Per  Curiam  :  Tbia  is  a  bill  filed  by  appellee  to  set  aside  two 
tax-deeds*  The  court  below  rendered  a  decree  in  accordance 
with  the  prayer  of  the  bill,  and  from  such  decree  appellant 
appeals  to  tMa  Court, 

The  first  deed  was  properly  set  aside  because  of  the  insuffi* 
ciency  of  the  following  notice : 
"To  .  ,  .  - ,  or  whom  it  may  concern: 

"This  is  to  notify  you,  that,  on  the  13th  day  of  September, 
1873,  Henry  H.Gage  purchased,  and  afterwards  assigned  the 
certificate  of  purchase  to  the  undersigned,  at  a  sale  of  lots  and 
lands  for  taxes  and  special  assessments,  authorized  by  the  laws 
of  the  State  of  Ulinoia,  the  following  described  real  estate,  taxed 
in  the  name  of  Wm.  Betts,  towit:  (except  street)  snblot  4,  all 
of  Bublota  5  and  6  of  Lots  13,  16,  16  and  17  in  Block  2  west 
part  of  Samuel  Ellis'  Addition  to  Chicago;  said  taxL-s  and  as- 
sessments were  levied  for  the  year  1872 ;  and  that  the  time  of 
redemption  thereof  from  said  sale  will  expire  on  the  13th  day 
of  September,  1875,  Asahel  Gage," 
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Opinion  of  the  Court. 


Section  216  of  the  Eevenue  Act  requires  the  purchaser  at 
a  tax  sale,  or  his  assignee,  to  serve  or  cause  to  be  served  & 
notice,  which  shall  state  when  such  purchaser  ''purchased  the 
land  or  lot,  in  whose  name  taxed,  the  description  of  the  land 
or  lot  he  has  purchased ;  for  what  year  taxed  or  specially  as- 
sessed; and  when  the  time  of  redemption  will  expire." 

The  notice  above  quoted  fail's  to  state  whether  the  lots  were 
taxed  or  specially  assessed.  It  does  not  inform  the  owner 
whether  his  lots  were  sold  for  a  tax  or  special  assessment.  It 
merely  tells  him,  that  his  lots  were  sold  at  a  general  sale  of 
lots  and  lands  for  taxes  and  special  assessments  levied  for 
the  year  1872.  The  words :  "said  taxes  and  assessments  were 
levied  for  the  year  1872" :  refer  back  to  and  define  the  sale  at 
which  the  lots  in  question  were  sold,  but  such  words  cannot 
be  construed  to  mean  that  the  lots  were  sold  on  September  13, 
1872,  for  both  taxes  and  special  assessments.  For  these  rea« 
sons  the  notice  was  insuiB&cient  under  our  rulings  in  Gage  v. 
Waterman,  121  111.  115,  and  StiUwell  v.  BrammeU,  124  id.  338, 

The  second  tax-deed  was  issued  to  appellant  on  July  16, 
1879,  in  pursuance  of  a  tax  sale  on  November -3, 1876,  for  the 
fourth  installment  of  the  South  Park  assessment.  No  objec- 
tion is  made  to  any  of  the  proceedings  prior  to  the  sale.  But 
it  is  said  that  the  notice  served  on  the  occupant  of  the  prem- 
ises, in  which  he  was  notified  that  the  right  to  redeem  would 
expire  on  the  third  day  of  November,  1878,  was  insufficient, 
for  the  reason  that  the  third  day  of  November,  1878,  was 
Sunday,  and  hence  that  day  should  have  been  excluded  in 
computing  the  time  the  owner  was  entitled  to  redeem.  This 
position  is  predicated  on  two  provisions  of  the  Revised  Statutes 
of  1874,  as  follows : 

Section  6,  chapter  100 :  "In  computing  the  time  for  which 
any  notice  is  to  be  given,  whether  required  by  law,  order  of  the 
court  or  contract,  the  first  day  shall  be  excluded  and  the  last 
included,  unless  the  last  day  is  Sunday,  and  then  it  also  shall 
be  excluded.  ** 
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Section  1,  clause  11,  chapter  131 :  "The  time  within  which 
any  act  provided  by  law  is  to  be  done,  shall  be  computed  by 
excluding  the  first  day  and  including  the  last,  unless  the  last 
day  is  Sunday,  and  then  it  also  shall  be  excluded.'* 

Section  5,  article  9,  of  the  constitution,  provides  that  the 
ri;^ht  of  redemption  from  tax  sales  of  real  estate  shall  exist  in 
favor  of  the  owner  for  a  period  of  not  less  than  two  years  from 
the  date  of  such  sales.  Section  210,  chapter  120,  of  the  Re- 
vised Statutes,  provides  that  lands  sold  for  taxes  may  be  re- 
deemed at  any  time  before  the  expiration  of  two  years  from 
the  date  of  sale.  The  redemption  of  lands  from  a  sale  for 
taxes  is  an  act  authorized  to  be  done  by  law, — an  act  that 
fieems  to  fall  directly  within  the  terms  of  the  statute.  If  vee 
are  correct  in  this,  then,  as  November  3,  1878,  was  Sunday, 
tlie  time  provided  for  redeeming  the  lands  sold  on  November  3, 
1876,  did  not  expire  until  November  4,  1878.  The  provision 
of  the  statute  requiring  the  purchaser  at  the  tax  sale,  or  his 
assignee,  to  notify  the  person  in  possession  of  the  lands  when 
the  time  of  redemption  will  expire,  is  imperative,  and  a  notice 
which  specifies  a  wrong  date  can  not  be  regarded  as  any  notice 
whatever » within  the  meaning  of  the  statute.  {Wisner  v.  Cham- 
hnihi,  117  111.  668.)  From  what  has  been,  said,  it  follows, 
tliat  the  deed  issued  on  the  sale  of  1876  was  illegal,  and  passed 
no  title. 

It  is  insisted  in  the  argument  of  appellee,  that  the  amount 
the  court  required  the  complainant  to  pay  as  a  condition  pre- 
cedent to  vacating  the  deeds  was  too  large.  The  appellee, 
however,  has  assigned  no  cross-errors,  and  that  question  does 
not  arise  on  the  record.  If  he  was  dissatisfied  with  the  deci- 
Bion  of  the  court,  he  could  only  call  the  decision  in  question 
by  the  assignment  of  cross-errors,  which  has  not  been  done. 

The  decree  of  the  Superior  Court  will  be  aflQrmed. 

Decree  affirmed. 
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Syllabus. 


John  Claflin,  Exr.,  et  al. 

V. 

Edward  F.  Dunne. 
Filed  at  Ottava  June  15, 18S9. 

1.  Death  of  defendant— pen(ftn(7  suit^wJgment  afterward — void  or 
voidable.  If  jurisdiction  be  obtained  of  the  person  of  a  defendant  in 
his  lifetime,  by  service  of  process  or  appearance,  a  judgment  against 
iiim  after  his  death  is  not  void,  but  only  voidable.  And  while  such  a 
judgment  can  not  be  attacked  collaterally,  it  may  be  reversed  on  error, 
if  the  fact  of  the  defendant's  death  appears  from  the  record ;  if  not, 
the  judgment  may  be  vacated,  upon  motion,  in  the  court  where  it  waj 
zendered. 

2.  Same — former  decision.  In  Life  Association  v.  Fassettf  102  111. 
315,  the  question  was  not  before  this  court  whether  a  judgment  against 
A  defendant,  rendered  after  his  death,  was  void  or  voidable,  and  so 
much  of  the  opinion  as  holds  it  void  is  obiter  dictum,  and  binding  on 
no  one. 

3.  SAi£B-^emedy  to  set  aside  such  judgment.  The  rendering  of  judg- 
ment against  a  deceased  defendant  after  plea  filed  is  an  error  in  fact, 
which,  by  section  67  of  the  Practice  act,  may  be  reached  and  corrected, 
upon  motion,  at  any  time  within  five  years.  A  motion  in  the  trial  court 
to  vacate  such  a  judgment  is  a  direct  proceeding,  and  calls  in  question 
its  legality,  and  it  is  error  to  refuse  such  motion  when  it  is  made  to  ap- 
pear that  the  defendant  was  dead  when  the  judgment  was  rendered. 

4.  JXTDOHENT — against  several — vacated  as  to  one,  must  be  <m  to  all. 
li^here  one  of  the  defendants  in  a  suit  has  died  before  the  trial  and 
^ntry  of  judgment  for  the  plaintiff,  if  the  judgment  be  vacated  as  to 
the  deceased  defendant  it  must  be  as  to  all  the  defendants.  A  judg- 
ment for  money  against  several  is  a  unit  as  to  all,  and  if  erroneous  as  to 
one  it  is  erroneous  as  to  all. 

6.  APFEAii — what  matters  to  be  considered.  On  appeal  from  the  Ap- 
X>ellate  Court,  an  amended  or  additional  record  not  before  that  comii 
can  not  be  considered.  This  court  acts  upon  the  record  which  was  be- 
fore the  Apijellat^  Court,  and  that  alone. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 
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Statement  of  the  case.    Brief  for  the  Appellants. 


On  the  20th  day  of  January,  1887,  appellee,  Edward  F^ 
Dunne,  recovered  a  judgment  in  an  action  of  assumpsit,  itt 
the  Superior  Court  of  Cook  county,  against  Horace  B.  Claflin, 
Edward  C.  Eames,  Horace  J.  Fairchild,  William  S.  Dunne, 
Dexter  N.  Force,  Daniel  Robinson  and  John  Claflin,  for  the- 
sum  of  $2500.  On  the  22d  day  of  May,  1888,  John  Claflin^ 
as  executor  of  the  estate  of  Horace  B.  Claflin,  filed  a  motion 
to  set  aside  and  vacate  the  judgment,  on  the  ground  that  Hor- 
ace B.  was  dead  at  the  time  the  judgment  was  rendered.  On 
the  same  day  a  like  motion  was  entered  by  all  the  other  de- 
fendants. The  court  overruled  the  motions  so  entered,  and. 
the  judgment,  on  appeal,  was  afl&rmed  in  the  Appellate  Courts 
The  action  which  resulted  in  the  judgment  sought  to  be  vacated 
was  brought  on  the  first  day  of  March,  1884,  the  declaration 
containing  the  common  counts.  On  the  13th  day  of  March, 
1884,  the  defendants,  and  each  of  them,  by  counsel,  filed  a. 
plea  of  non-assumpsit.  No  trial  was,  however,  had  until  Jan- 
uary 20,  1887,  when,  by  agreement  of  counsel  representing: 
the  plaintifif  and  defendants,  a  jury  was  waived,  and  the  issues- 
were  tried  before  the  court,  resulting  in  a  judgment  for  plain- 
tifif, as  above  stated.  On  the  application  to  vacate  the  judg- 
ment, it  was  proven,  by  afl&davits  and  by  an  exemplified  oopy^ 
of  the  will  of  Horace  B.  Claflin,  and  probate  thereof,  that  he^ 
died  on  the  14th  day  of  November,  1885. 

Messrs.  Kraus,  Mater  &  Stein,  for  the  appellants : 
The  fact  that  H.  B.  Claflin  was  dead  at  the  time  the  case- 
was  tried  and  judgment  rendered,  renders  it  invalid  and  erro- 
neous as  to  him.  Rev.  Stat.  1874,  chap.  1,  sec.  12 ;  2  Tidd*» 
Pr.  *1137 ;  Freeman  on  Judgments,  sec.  153 ;  lAfe  Association 
V.  Fa^sett,  102  111.  315 ;  Brovm  v.  Parker,  15  id.  308 ;  Qriswold 
V.  Stewart,  4  Cow.  457 ;  Colson  v.  Wade,  1  Murphy,  42 ;  Mor- 
rison V.  Deaderick,  10  Humph.  342 ;  Tedie  v.  DUl,  3  Kelly,. 
104 ;  Burke  v.  Stokebj,  65  N.  C.  569 ;  Kelly  v.  Hooper,  3  Terg. 
395 ;    Carter  v.  Carriger,  id.  411 ;  McCreery  v.   Everding,  44- 
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Brief  for  the  Appellee. 

Cal.  284 ;  Railroad  Co.  v.  Bozworth,  8  La.  Ann.  80 ;  Hood  v. 
Branch  Bank,  9  Ala.  335 ;  HiU  v.  West,  1  Binn.  486 ;  Hooc 
T.  Barber,  4  H.  &  M.  439 ;  Sturges  v.  Vanderbilt,  73  N.  Y.  384  ; 
Swazey  v.  Antram,  24  Ohio  St.  87;    Hamilton  v.  Holcomb,  1 
Johns.  Cas.  29 ;    Tarleton  v.  Cox,  43  Miss.  430 ;   Richards  v. 
Walton,  12  Johns.  434 ;  Foi^n^  v.  Pickens,  45  Miss.  553 ;  Cas« 
T.  Rivelin,  1  J.  J.  Marsh.  29 ;  Moke  v.  Brackett,  28  Texas,  164 
Afi««  V.  Alexander,  21  id.  154 ;  Collins  v.  MitcheU,  5  Fla.  372 
yapfe  V.  Tt/Jii*,  41  Pa.  St.  105 ;  Hayes  v.  Shaw,  20  Minn.  405 
CoUins  V.  Knight,  3  Tenn.  Ch.  183  ;  McCulloch  v.  Norwood,  68 
N.  Y.  562 ;  Morton  v.  Jamison,  23  La.  Ann.  102. 

The  judgment  is  an  entirety,  and  if  erroneous  and  invalid 
as  to  Horace  B.  Claflin,  deceased,  should  be  reversed  in  toto. 
Jansen  v.  Vamum,  89  Dl.  100;  Williams  v.  Chdifant,  82  id. 
218 ;  Earp  v.  Lee,  71  id.  197 ;  Goit  v.  Joyce,  61  id.  489 ;  Maofc 
V.  Brown,  73  id.  295;  Ragor  v.  KendaU,  70  id.  95;  /Smif/t  v. 
Byrd,  2  Gilm.  412;  B^«ir  v.  City,  38  HI.  322;  Enos  v.  Ca/>j>s, 
12  id.  255 ;  Brockman  v.  McDonald,  16  id.  112 ;  McDonald  v. 
Wilkie,  13  id.  22 ;  Eider  v.  Alleyne,  2  Scam.  474 ;  Cruikshank 
V.  Gardner,  2  Hill,  333;  Holbrook  v.  Murray,  6  Wend.  161; 
Camp  V.  Barnett,  16  id.  49 ;  Sheldon  v.  QuinUn,  5  Hill,  441 ; 
Barman  v.  Brotherson,  1  Denio,  537 ;  Mackay  v.  Gordon,  34 
N.  J.  L.  286 ;  ilalZ  v.  Williams,  6  Pick.  246 ;  Morrow  v.  La7i. 
^an,  16  Bradw.  507;  Tetzner  v.  Naughton,  12  id.  160;  Da% 
V.  rbun^,  3  id.  39, 

Mr.  John  Maynabd  Harlan,  and  Messrs.  Smith  &  Pence,  for 
the  appellee : 

A  judgment  against  a  dead  man,  over  whom,  during  his 
lifetime,  the  court  had  acquired  jurisdiction,  is  not  void,  but  at 
most  only  voidable.  Freeman  on  Judgments,  sees.  140,  153  ; 
Danf(yrth  v.  Danforth,  111  111.  236;  StoetzeU  v.  Fxdlerton,  44 
id.  112 ;  Hayes  v.  Shaw,  20  Minn.  405 ;  CoUins  v.  Knight,  3 
Tenn.  Ch.  183;  Colernan  v.  McAnvlty,  16  M^o.  173;  Spavld- 
ing  V.  Wathen,  7  Bush,  659 ;  Warder  v.  Tainter,  4  Watts,  278 ; 
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AmesY,  Webhersy  10  Wend.  576;  Lopez  y.  DeTasel,  8  Taunt. 
712;  Cooley'B  Const.  Lim.  (5th  ed.)  408,  409.  ' 

A  judgment  against  a  dead  man,  over  whom  the  court's 
jurisdiction  had  become  complete  during  his  life,  being  void- 
able, only,  the  person  at  whose  instance  it  is  voidable  must  be 
able  to  show  good  faith,  diligence,  and  reasons  why  it  would 
be  inequitable,  as  against  him,  to  permit  the  judgment  to  re- 
main in  force.  Cooley's  Const.  Lim.  (4th  ed.)  408,  409  ;  Her- 
man on  Estoppel,  sees.  821,  823 ;  Camp  v.  Mosely,  2  Fla.  171 ; 
Canal  Co,  v.  Hathaway,  8  Wend.  4^3 ;  Marine  Bank  v.  Fulton 
Bank,  2  Wall.  252;  Fort  v.  Monroe,  20  Wend.  210;  Holbrook 
V.  Wight,  24  id.  169;  Jencks  v.  Smith,  1  Cow.  94;  2  Saun- 
der's  PI.  and  Ev.  55 ;  Littech  v.  MitcheU,  73  HI.  603 ;  Stock 
Yards  v.  Himrod,  86  id.  38. 

The  judgment  against  the  partners  composing  the  j&rm  of 
H.  B.  Claflin  &  Co.  is  joint  and  several.  Therefore,  even  if 
the  judgment  be  set  aside  as  to  H.  B.  Claflin  because  of  his 
death  before  judgment,  it  can  and  should  be  upheld  as  to  the 
oMier  defendants.  Ladd  v.  Griswold,  4  Gilm.  25;  Mason  v. 
Tiffany,  45  111.  393 ;  Silverman  v.  Chase,  90  id.  37 ;  Cassaday 
V.  Trustees  of  Schools,  105  id.  561;  Doggett  v.  Dill,  108  id. 
560;  Collyer  on  Partnership,  sec.  580;  Lindley  on  Partner- 
ship, 1053;  Childs  v.  Hyde,  10  Iowa,  296;  Hood  v.  Branch 
Bank,  9  Ala.  335 ;  Hill  v.  West,  1  Binn.  486 ;  Ham'dton  v. 
Holcombe,  1  Johns.  Cas.  729 ;  Hooc  v.  Barber,  4  H.  &  M.  439 ; 
(rBrien  v.  People,  41  111.  456 ;  Kennedy  v.  Evans,  31  id.  259 ; 
Murphy  v.  Orr,  32  id.  489. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

The  first  inquiry  presented  by  the  record  for  determination 
is,  whether  the  judgment  rendered  against  Horace  B.  Claflin 
is  void,  or  is  it  voidable,  only.  It  will  be  observed  that  this  is 
not  a  case,  in  its  facts,  where  the  action  was  instituted  against 
a  dead  person,  and  a  judgment  followed.  In  such  a  case  it 
may  be  conceded  that  the  judgment  would  be  void,  on  the 
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ground  that  the  court  never  acquired  jurisdiction  of  the  person 
of  the  defendant ;  but  this  case  stands  upon  a  different  basis, 
and  must  be  decided  upon  different  grounds.  Here  the  action 
was  commenced  while  Claflin  was  alive.  He  appeared  in  court 
and  pleaded  to  the  action.  The  court  thus  had  jurisdiction  of 
the  subject  matter  and  of  the  person,  and  the  question  arises, 
whether,  after  the  filing  of  the  plea,  the  death  of  Claflin,  with- 
out notice  of  the  death  being  brought  to  the  attention  of  the 
court,  deprived  the  court  of  jurisdiction  to  render  a  judgment 
in  the  cause.  The  question  is  one  not  free  from  difficulty, 
and  one,  too,  upon  which  the  authorities  are  not  harmonious. 
Freeman  on  Judgments,  (sec.  140,)  says :  "If  jurisdiction  be 
obtained  over  the  defendant  in  his  lifetime,  a  judgment  ren- 
dered against  him  subsequently  to  his  death  is  not  void."  In 
section  153  the  author  says :  "Judgments  for  or  against  de- 
ceased persons  are  not  generally  regarded  as  void  on  that  ac- 
count, ♦  *  ♦  and  while  the  court  ought  to  cease  to  exercise 
its  jurisdiction  over  a  party  when  he  dies,  its  failure  to  do  so 
is  an  error  to  be  corrected  on  appeal,  if  the  fact  of  the  death 
appears  upon  the  record,  or  by  writ  of  error  coram  nohisy  if  the 
fact  must  be  shown  aliunde,''  The  same  doctrine  has  been 
announced  by  the  Supreme  Court  of  Pennsylvania.  (Warder 
v.  Tainter,  4  Watts,  278 ;  Yopk  v.  Titus,  41  Pa.  St.  203.)  In 
the  last  case  it  is  said :  "Now  it  would  seem  to  be  well  estab- 
lished, that  in  civil  proceedings  against  a  person,  his  death 
does  not  so  completely  take  away  the  jurisdiction  of  a  court 
which  has  once  attached,  as  to  render  void  a  judgment  sub- 
sequently given  against  him.  The  judgment  is  reversible  on 
error  if  the  fact  and  time  of  death  appear  in  the  record,  or  in 
coram  nobis,  if  the  fact  must  be  shown  aliunde ;  but  it  is  not 
void."  See,  also,  Coleman  y.  McAnulty,  16  Mo.  173;  Spalding 
V.  Wathen,  7  Bush,  662  ;  Reed  v.  Holmes,  127  Mass.  326 ;  Swa- 
sey  V.  Autram,  24  Ohio  St.  87. 

Whether  a  judgment  rendered  against  a  deceased  person 
after  he  had  pleaded  to  the  action,  like  the  one  in  question. 
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is  void  or  voidable,  is  a  question  which  has  never  been  directly 
presented  to  this  court.  Similar  questions  have,  however,  been 
passed  upon  by  this  court.  In  Camden  v.  Robertson,  2  Scam. 
508,  an  action  of  debt  was  brought  in  the  name  of  two  plain- 
tiflFs.  On  the  trial  of  the  cause  the  circuit  court  allowed  the 
defendant  to  prove  that  one  of  the  plaintijBfs  was  dead  before 
the  action  was  brought.  On  appeal,  it  was  held  that  the  evi- 
dence was  inadmissible.  It  is  there  said:  "If  one.  of  the 
j^laintifiFs  had  died  before  the  commencement  of  the  suit,  that 
fact  was  no  bar  to  the  action,  and  could  only  be  available  to 
the  defendant  by  pleading  in  abatement." 

In  StoetzeU  v.  FuUerton,  44  111.  108,  where  one  of  the  plain- 
tiffs had  died  pending  an  action  of  assumpsit,  it  was  claimed 
that  the  judgment,  execution  issued  thereon,  and  sale  under 
the  execution,  were  void,  and  might  be  attacked  in  a  collateral 
proceeding ;  but  the  court  held  otherwise.  It  is  there  said : 
"The  death  of  Church  pending  the  suit  was  a  fact  which  might 
have  been  pleaded  in  abatement,  but  the  defendant  chose 
rather  to  try  the  cause  on  its  merits.  It  is  very  clear  that 
under  this  plea  he  could  not  give  in  evidence  the  death  of  one 
of  the  plaintiffs.  If  this  be  so,  then,  surely,  he  ought  not  to 
be  allowed  to  give  the  fact  in  evidence  in  another  action,  and 
by  that  proof  nullify  the  judgment.  *  *  *  The  error,  if  it 
be  one,  was  an  error  of  fact,  which  could  only  be  corrected  by 
a  writ  of  error  coram  nobis" 

In  Danforth  v.  Danforth,  111  111.  236,  where  the  defendant 
died  after  the  cause  had  been  taken  under  advisement,  and  a 
•judgment  reversing  the  judgment  of  the  Appellate  Court  was 
subsequently  entered,  on  application,  the  judgment  was  allowed 
to  be  entered  as  of  the  date  when  the  cause  was  submitted. 
The  judgment  of  reversal,  the  defendant  being  dead,  was  held 
to  be  irregular,  but  not  void.  It  is  there  said :  "Where  the 
sole  defendant  is  dead  when  the  suit  *  *  *  is  brought,  it 
may  be  true  that  a  judgment  against  the  deceased  defendant 
is  a  nullity,  for  the  reason  that  the  court  never  acquired  juris- 
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-diction  of  the  cause.  ♦  ♦  ♦  But  that  is  not  the  case  here. 
lEere  the  court,  before  taking  any  steps,  was  clothed  by  the 
:act  of  the  parties  and  the  law  with  full  jurisdiction  and  right- 
ful authority  to  render  the  judgment  it  did.  Did  the  death  of 
appellee,  not  brought  to  the  notice  of  the  court  by  plea,  sug- 
gestion or  otherwise,  deprive  it  of  such  jurisdiction,  lawfully 
^acquired  ?     We  think  not. " 

While  these  cases  do  not,  in  terms,  decide  the  question  here 
involved,  yet  the  plain  inference  to  be  drawn  from  all  of  them 
is,  that  a  judgment  like  the  one  in  question,  rendered  against 
-a  deceased  person,  is  not  void.  Reference  has,  however,  been 
made  to  Life  Association  of  America  v.  Fassetty  102  111.  315,  as 
a  case  holding  that  a  judgment  against  a  deceased  person  is 
void.  It  is  said  in  that  case,  in  plain  language,  that  a  judg- 
ment rendered  against  a  deceased  person  is  void ;  but  upon 
an  examination  of  the  facts  there  involved,  it  will  be  found 
that  no  such  question  was  presented  in  that  record.  Whether 
a  judgment  against  a  deceased  person  was  void  or  voidable, 
4id  not  arise  in  that  case,  and  whatever  may  have  been  said 
upon  that  branch  of  the  case  is  obiter  dictum,  and  binding  upon 
no  one.  As  said  before,  there  are  authorities  holding  that  a 
judgment  rendered  against  a  deceased  person  is  void,  but  we 
think  the  weight  of  authority  and  the  reason  of  the  rule  is, 
that  such  a  judgment  is  not  void,  but  voidable.  But  while  a 
judgment  of  this  character  can  not  be  attacked  collaterally,  it 
may  be  reversed  on  error,  if  the  fact  of  the  defendant's  death 
appears  from  thfe  record.  If  not,  the  judgment  may  be  vacated 
by  motion  in  the  court  where  the  judgment  was  rendered.  It 
is  an  error  of  fact,  which  may  now  be  reached  by  motion,  but 
^hich  was  formerly  reached  by  writ  of  error  coram  nobis.  Sec- 
tion 67  of  the  Practice  act  authorizes  the  motion  to  be  made 
at  any  time  within  five  years  after  rendition  of  final  judgment. 
When  the  motion  is  made  under  the  statute,  the  question  does 
not  arise  collaterally,  as  is  supposed,  but  the  motion  to  vacate. 
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like  a  writ  of  error  in  a  proper  case,  is  a  direct  proceeding, 
and  calls  in  question  the  legality  of  the  judgment. 

We  think  the  judgment  was  erroneous  as  to  Horace  B.  Claf- 
lin,  and  the  Superior  Court  erred  in  not  vacating  it  on  motion 
entered  for  that  purpose. 

But  it  is  claimed,  that  although  the  judgment  may  be  va- 
cated against  Horace  B.  Claflin,  it  should  be  sustained  as  to 
the  other  defendants.  We  do  not  concur  in  this  view.  The- 
judgment  is  a  unit  as  to  all  the  defendants,  and  if  erroneous 
as  to  one,  it  is  erroneous  as  to  all.  Cruikshank  v.  Oardner, 
2  Hill.  333 ;  Sheldon  v.  Quinlon,  5  id.  441 ;  Williams  v.  C/wZ- 
fant,  82  111.  218 ;  Jansen  v.  Varnum,  89  id.  100 ;  Earp  v.  Lee^ 
71  id.  194;  Goit  v.  Joyce,  61  id.  489;  Tedlie  v.  pM,  3  Kelly,, 
(Ga.)  104.  The  last  case  cited  was  an  action  of  assumpsit 
against  several  defendants,  including* one  who  was  dead  at  the 
time  of  the  rendition  of  judgment.  It  is  there  said :  "A  judg- 
ment, as  being  an  entire  thing,  can  not  be  reversed  in  part  and 
stand  good  as  to  the  other  part,  or  be  reversed  as  to  one  party 
and  remain  good  against  the  rest." 

An  amended  record  has  been  filed  in  this  court,  showing 
that  a  motion  was  made  to  vacate  the  judgment  on  a  prior 
day,  and  overruled,  from  which  no  appeal  was  taken  or  writ 
of  error  sued  out.  That  record  was  not  before  the  Appellate 
Court,  and  can  not  be  considered  here.  If  the  record  was  de- 
fective it  ought  to  have  been  amended  in  the  Appellate  Court. 
This  court  acts  upon  the  record  which  was  before  the  Appellate 
Court,  and  that  alone. 

W^e  think  the  Superior  Court  erred  in  refusing  to  vacate  the- 
judgment,  and  the  judgment  of  the  Superior  and  Appellate 
Courts  will  be  reversed,  and  the  cause  remanded. 

Judgment  reversed^ 
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Porter  S.  West 

V, 

James  S.  Carter. 

Filed  at  Ottawa  June  15, 1889. 

1.  GAMBiiiNO  CONTRACTS— ir^ai  will  constitute  —  cw  to  premiums  6y 
<igriculiural  societies,  etc.  Agricultural  societies,  stock  and  other  asso- 
ciations, organized  for  the  purpose  and  having  for  their  object,  among 
others,  the  improvement  of  domestic  animals,  and  to  induce  competi- 
tion and  rivalry  In  their  importation  and  development,  may  offer  pre- 
miums or  purses  to  exhibitors  of  such  animals,  without  being  guilty  of 
violating  the  Criminal  Code.  But  the  law  will  not  tolerate  any  shift 
or  device  upon  the  part  of  such  associations  or  individuals  whereby 
gambling  is  intended  or  permitted. 

2.  Sake — judgment  upon  a  gambling  contract  — void.  A  judgment 
rendered  upon  any  promise  or  other  contract,  when  the  whole  or  any 
part  of  the  consideration  thereof  shall  be  for  any  money,  property  or 
other  valuable  thing  won  by  any  gaming,  or  by  wager  or  bet  upon  any 
race,  etc.,  is  made,  by  section  131  of  the  Criminal  Code,  not  only  void- 
able, but  absolutely  "void  and  of  no  effect,"  whether  confessed  or  other- 
wise ;  and  such  judgment  can  not  be  vitalized  by  the  action  of  any 
court. 

3.  Samb— jurisdiction  in  chancery — whether  defeated  because  of  a  legal 
defense  neglected.  In  such  a  case,  the  rule  that  courts  of  chancery  will 
not  take  jurisdiction  when  there  was  a  valid  defense  or  remedy  at  law,, 
must  yield  to  the  requirements  of  the  statute.  It  therefore  makes  no- 
difference  that  a  defense  was,  or  might  have  been,  made  in  the  suit  at 
law  to  recover  upon  the  illegal  contract. 

4.  Same— irfeo  may  complain,  as  a  '^person  interested."  Section  135^ 
of  the  Criminal  Code,  giving  courts  of  equity  jurisdiction  to  set  aside 
contracts,  etc.,  made  contrary  to  the  provisions  of  that  code,  limits  its- 
power  to  grant  relief  to  bills  filed  for  that  purpose  by  the  person  exe- 
cuting such  contracts,  or  by  his  executors  or  administrators,  or  by  any 
creditor,  heir,  devisee,  purchaser,  "or  other  person  interested  therein, 
or,  if  a  judgment,  the  same  may  be  set  aside  on  motion  of  any  person 
aforesaid,"  etc.:  Held,  that  the  voluntary  surety  on  an  appeal  bond 
given  on  appeal  from  a  judgment  on  a  gambling  contract,  is  not  a 
"person  interested  therein,**  and  therefore  can  not  maintain  a  bill  to 
set  aside  such  judgment. 
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Statement  of  the  case. 


Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  writ  of  error  to  the  Superior  Court  of 
<3ook  county ;  the  Hon.  Egbert  Jamieson,  Judge,  presiding. 

At  the  June  meeting  of  the  Chicago  Driving  Park  Associa- 
tion, the  association  advertised  to  give  a  purse  of  $300  to  a 
clasfe  of  horses  known  as  "gentlemen's  roadsters,"  to  be  o^Tied 
in  Cook  county,  and  to  be  driven  by  the  owner.  An  entrance 
fee  of  $15  was  charged,  which  was  to  be  added  to  the  purse 
given  by  the  association,  and  the  whole  to  be  divided  into  four 
prizes,  the  horse  taking  three  heats  to  receive  fifty  per  cent  of 
the  purse ;  the  second,  twenty-five  per  cent ;  the  third,  fifteen 
}WT  cent ;  and  the  fourth,  ten  per  cent, — the  trotting  to  take 
place  at  the  driving  park  grounds,  and  to  be  under  the  rules 
4jf  the  National  Trotting  Association.  West  and  three  others 
made  entries  of  horses,  and  paid  the  entrance  fee  of  $15  each, 
^hieh,  added  to  the  $300  contributed  to  the  purse  by  the  driving 
park  association,  made  $360.  At  the  meeting,  West  claimed 
that  the  horse  entered  by  him  won,  and  was  entitled  to  the 
firtjt  mQney,  which  being  disputed  by  the  oflScers  of  the  asso- 
<^iation,  West  brought  suit  before  a  justice  of  the  peace,  and 
reeovered  judgment  for  fifty  per  cent  of  the  purse,  or  $180,  from 
which  judgment  the  driving  park  association  appealed  to  the 
circuit  court  of  Cook  county,  filing  the  statutory  appeal  bond, 
with  appellee,  James  S.  Carter,  as  security,  which  was  ap- 
proved. In  the  circuit  court,  the  appeal  was  subsequently 
dismissed  for  want  of  prosecution,  and  procedendo  awarded, 
etc.  The  judgment  not  having  been  paid,  West  brought  suit 
•on  the  appeal  bond,  in  debt,  in  the  Superior  Court  of  Cook 
<'.ounty,  making  the  driving  park  association  and  Carter  de- 
fL-iidants.  Carter  alone  appeared,  and  pleaded  that  the  judg- 
ruejit  rendered  by  the  justice  was  founded  upon  a  gambling 
•contract, — ^that  is,  upon  a  horse  race, — and  that  the  judgment 
and  bond  were  void,  and  that  the  said  judgment  was  based 
iipoi)  a  gambling  contract, — that  is,  a  wager  upon  a  horse 
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race;  that  the  judgment  was  obtained  by  default,  and  that  it 
was  by  mistake  that  no  defense  was  made,  etc.  Beplication 
was  filed  denying  that  the  judgment  was  founded  upon  a  gam- 
bling contract.  Upon  the  issue  thus  presented,  the  Superior 
Court  found  for  the  defendant,  and  rendered  judgment  against 
West  for  costs,  which  judgment  was,  on  appeal  to  the  Appel- 
late Court  for  the  First  District,  reversed,  and  the  cause  re- 
manded, that  court  holding  that  Carter  could  not  interpose 
that  defense  at  law.  Thereupon  Carter  filed  this  bill,  setting 
up  in  detail  the  facts,  the  substance  of  which  is  before  given, 
and  alleging  also  that  West*8  claim  to  the  money  was  false  and 
fraudulent ;  the  decision  of  the  proper  authorities  at  the  race 
that  West  had  won  no  money ;  that  there  was  no  other  con- 
sideration for  the  judgment,  and  that  it  was  void  under  sec- 
tion 131,  chapter  38,  of  the  Bevised  Statutes,  and  that  the  bill 
is  filed  in  pursuance  of  the  provisions  of  section  135  of  that 
chapter ;  prayer  that  West  be  compelled  to  cancel  the  appeal 
bond ;  that  the  judgment  be  declared  void,  and  that  West  be 
enjoined  from  taking  judgment,  etc.,  on  the  bond.  A  de- 
murrer to  the  bill  was  overruled,  and  West  answered,  by  which 
he  denies  that  the  contract  upon  which  said  justice's  judgment 
was  rendered  was  a  gambling  contract ;  admits  the  facts,  as 
stated  in  the  bill,  with  reference  to  the  contract  upon  which 
the  judgment  was  founded,  except  that  the  $15  paid  by  the 
parties  entering  was  the  entrance  fee,  and  said  fee  so  paid  was 
for  the  privilege  of  entering  said  horses  at  said  trotting  meet- 
ing, and  in  said  trotting  meeting  i]X)  other  horses  were  per- 
mitted to  enter  but  horses  known  as  "gentlemen's  roadsters" 
of  Cook  county,  Illinois ;  that  West  entered  and  paid  his  en- 
trance fee,  and  won  the  first  money  fairly,  and  it  is  immaterial 
what  the  association  decided  as  to  whether  West's  horse  won 
or  not,  the  judgment  is  conclusive ;  denies  that  said  justice's 
judgment  is  void  under  the  statute;  denies  that  Carter  is 
entitled  to  any  relief,  and  prays  the  same  advantage  of  this 
answer  as  if  he  had  demurred.     A  decree  was  rendered,  find- 


Digitized  by  VjOOQ IC 


m^ 


252  West  v.  Carter. 


Briefs  of  Counsel. 


ing  that  the  cause  of  action  upon  which  the  justice's  judgment 
was  rendered  was  a  gaming  contract,  the  judgment  declared 
invalid,  the  appeal  bond  void,  and  perpetually  enjoining  West 
from  prosecuting  suit  thereon.  On  appeal  to  the  Appellate 
Court  but  two  of  the  judges  of  that  court  were  competent  to 
sit  in  its  determination,  and  they  dividing,  the  decree  was 
affirmed.     West  prosecutes  this  appeal. 

Messrs.  Jones  &  Lusk,  for  the  appellant : 

The  statute  contemplates  the  giving  of  •  a  judgment  volun- 
tarily. WUkerson  v.  Whitney,  7  Mo.  295 ;  Malktt  v.  Butcher, 
41  ni.  382. 

The  complainant  has  no  interest  in  this  judgment,  and  can 
not  maintain  the  bill.     Criminal  Code,  sec.  135. 

We  say  the  judgment  was  not  based  upon  a  gambling  trans- 
action. The  only  question  to  settle  is,  was  the  money  claimed 
in  the  judgment,  won  by  a  wager  or  bet.  We  respectfully  call 
the  attention  of  the  court  to  the  following  authorities :  Wilson 
V.  Conlin,  3  Bradw.  517 ;  Alvord  v.  Smith,  63  Ind.  58 ;  MvUen 
V.  Dnc'ing  Park,  64  id.  202. 

Messrs.  Dow  &  Burnham,  for  the  appellee: 

The  statute  is  not  limited  to  judgments  by  confession,  but 
applies  to  all  judgments  on  gambling  contracts.  MaUett  v* 
Butcher,  41  111.  382;  Lticas  v.  Nichols,  66  id.  41. 

The  case  of  WUkerson  v.  Whitney,  7  Mo.  295,  is  no  author- 
ity for  this  case,  because,  at  the  time  of  its  decision,  not  only 
had  the  clause  of  the  statute  giving  courts  of  equity  jurisdic- 
tion in  such  cases  been  repealed, — ^thus,  by  implication,  limit- 
ing parties  to  strict  legal  defenses, — ^but,  by  express  provision 
of  the  statutes  then  in  force,  chancery  jurisdiction  in  Missouri 
was  limited  to  cases  wherein  parties  had  not  adequate  relief 
at  law.     Eev.  Stat.  Mo.  1835,  p.  506. 

The  Gaming  act  in  the  Revised  Statutes  of  Missouri  of  1825 
is  precisely  the  same  as  ours.     It  makes  no  difference  that 
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the  bill  is  not  filed  by  the  defendant  in  the  judgment.  The 
statute  says,  any  person  interested.  Is  not  one  who  may  be 
compelled  to  pay  the  judgment,  interested  ? 

Mr.  Chief  Justice  Shope  delivered  the  opinion  of  the  Court : 

July  12, 1884-,  appellant.  West,  recovered  a  judgment  before 
a  justice  of  the  peace  of  Cook  county,  against  the  Chicago 
Driving  Park  Association,  a  corporation  organized  under  the 
laws  of  this  State,  from  which  the  association  appealed  to  the 
circuit  court  of  that  county,  filing  appeal  bond  in  compliance 
with  the  statute,  with  appellee  as  security  thereon,  properly 
approved.  On  the  15th  day  of  June,  1885,  the  appeal  was 
dismissed  by  the  circuit  court  for  want  of  prosecution.  Suit 
having  been  brought  upon  the  appeal  bond,  appellee  alone  filed 
this  bill,  under,  as  it  is  alleged,  section  135  of  the  Criminal 
Code,  seeking  to  have  said  judgment  declared  void,  and  to 
perpetually  enjoin  further  proceedings  to  enforce  liability  upon 
said  appeal  bond,  upon  the  ground  that  the  cause  of  action 
for  which  the  judgment  appealed  from  was  recovered  was  a 
gambling  contract. 

We  should  perhaps  notice  the  contention  of  counsel  for  ap- 
pellant, that  sections  131  and  135  of  the  Criminal  Code  can 
have  no  application  to  judgments  unless  rendered  by  confes- 
sion,— that  is,  these  sections  of  the  statute,  in  their  applica- 
tions to  judgments,  affect  only  such  as  result  directly  from 
the  voluntary  act  of  the  defendant,  and  not  "adversary"  judg- 
ments. We  are  not  prepared  to  so  restrict  the  operation  of 
this  statute.  By  section  131,  "all  promises,  notes,  bills,  bonds, 
covenants,  contracts,  agreements,  judgments,  mortgages,  or 
other  securities  or  conveyances  made,  given,  granted,  drawn 
or  entered  into,  or  executed  by  any  person  whatsoever,  where 
the  whole  or  any  part  of  the  consideration  thereof  shall  be  for 
any  money,  property  or  other  valuable  thing  won  by  any  gam- 
ing,    *     *     *     or  by  wager  or  bet  upon  any  race,"  etc.,  are 
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made,  not  only  voidable,  but  absolutely  "void  and  of  no  effect.** 
Being  void,  it  is  not  in  the  power  of  the  party  to  whom  made, 
granted,  given  or  executed,  or  in  whose  interest  they  are  drawn 
or  entered  into,  to  give  the  contract  validity.  Nor  can  the 
court,  at  the  instance  of  such  party,  any  more  than  it  could  by 
the  confession  or  consent  of  the  defendant,  vitalize  the  con- 
tract, and  by  its  judgment  defeat  the  effectiveness  of  the  pro- 
ceeding in  equity  authorized  by  the  135th  section  of  the  statute 
to  set  aside  the  void  contract.  So  it  has  been  held  that  & 
draft  given  in  payment  of  a  gambling  debt  is  void  in  the  hands 
of  a  bona  fide  holder.  (Chapin  v.  Dake,  57  111.  295.)  And 
where  a  judgment  had  been  obtained  at  law  upon  a  promis- 
sory note  given  for  money  won  at  gaming,  it  was  held,  upon 
bill  filed  by  the  maker  under  section  135  of  the  act,  that  the 
judgment  was  void,  and  it  was  accordingly  set  aside.  {MaJlett 
V.  Butcher  et  at.  41  111.  382.)  It  was  there  said :  "It  was  the 
intention  of  the  legislature  to  make  all  judgments,  like  the 
contracts  on  which  they  are  founded,  absolutely  void, — of  no 
vitality, — and  they  can  ribt  be  vitalized  by  the  action  of  any 
court."  This  being  so,  it  can  make  no  difference  that  a  defense 
was  or  might  have  been  made  in  the  suit  at  law  to  recover 
judgment  upon  the  illegal  contract.  The  rule  in  equity,  that- 
courts  of  chancery  will  not  take  jurisdiction  where  there  is  an 
adequate  defense  or  remedy  at  law,  must  yield  to  the  require- 
ments of  this  statute,  that  relief  may  be  granted  in  a  court  of 
equity  to  vacate  and  set  aside  judgments  and  contracts  ob- 
tained in  violation  of  this  provision ;  and  it  was  so  held  in  the 
case  last  cited,  overruling  Ahrams  et  al,  v.  Camp,  3  Scam.  290. 
It  would  perhaps  be  diflBcult,  upon  this  record,  to  determine, 
as  a  question  of  fact,  whether  the  money  claimed  by  West 
(plaintiff  in  the  common  law  suit)  was  won  upon  a  wager  or  bet, 
or  whether  the  transaction  was  gambling,  within  the  mean- 
ing of  this  statute,  nor,  in  the  view  we  entertain,  will  it  be 
necessary  to  a  decision  of  the  cause.  Agricultural  societies, 
stock  and  other  associations  organized  for  the  purpose,  and 
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having  for  their  object,  among  others,,  the  improvement  of 
domestic  animals,  and  to  induce  competition  and  rivalry  in 
their  importation  and*  development,  may  ofifer  premimns  or 
purses  to  exhibitors  of  such  animals,  without  being  guilty  of 
violating  the  Criminal  Code.  On  the  other  hand,  the  law  will 
not  tolerate  any  shift  or  device  upon  the  part  of  any  associa* 
tion  or  individual,  whereby,  under  the  pretense  of  bettering  the 
condition  or  developing  and  improving  the  stock,  gambling  i& 
intended  or  peipnitted.  But,  as  already  said,  a  determination 
of  that  question  here  is  unnecessary,  for  if  it  be  conceded  that 
the  contract  upon  v^hich  the  judgment  at  law  was  based  was. 
void,  because  a  gambling  contract,  this  bill  can  not  be  main- 
tained. 

Section  135  of  the  Criminal  Code  is  as  follows :  "All  judg- 
ments, mortgages,  assurances,  bonds,  notes,  bills,  specialties, 
promises,  covenants,  agreements,  and  other  acts  and  deeds,, 
securities  and  conveyances,  given,  granted,  drawn  or  executed 
contrary  to  the  provisions  of  this  chapter,  may  be  set  aside 
and  vacated  by  any  court  of  equity,  upon  bill  filed  for  that 
purpose  by  the  person  so  granting,  giving,  entering  into  or 
executing  the  same,  or  by  his  executors. or  administrators,  or 
by  any  creditor,  heir,  devisee,  purchaser,  or  other  person  in- 
terested therein ;  or,  if  a  judgment,  the  same  may  be  set  aside^ 
on  motion  of  any  person  aforesaid,  on  due  notice  given." 

It  is  not  contended  that  the  complainant  in  this  bill  (appel- 
lee here)  falls  within  either  class  of  persons  designated  who 
may  file  a  bill  under  this  statute,  unless  it  be  the  latter — "or 
other  person  interested  therein."  It  is  not  alleged  in  the  bill, 
or  shown,  that  appellee  is  an  officer,  stockholder  or  creditor 
of  the  driving  park  association,  (defendant  in  the  common  law 
judgment,)  or  in  any  way  interested  in  the  driving  park  or  its 
estate,  assets  or  funds,  or  in  the  judgment  rendered  against  it. 
The  collection  of  the  judgment  in  favor  of  West,  against  the 
driving  park  association,  would  in  no  way  aflfect  appellee,  or 
any  estate  or  fund  to  which  he  had  any  right  or  in  which  he 
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liad  any  interest,  until  he  voluntarily  became  security  upon 
the  appeal  bond  entered  into  by  the  driving  park  association 
to  euable  it  to  re-try  its  cause  in  the  circuit  court,  as  it  might 
do  under  the  statute.  In  no  sense  can  appellee  be  said  to  be 
a  person  "interested,"  either  in  the  original  contract  or  in  the 
judgment  rendered  thereon  by  the  justice  of  the  peace,  within 
the  contemplation  of  the  section  of  the  statute  quoted.  In  re- 
spect of  this  judgment  he  was  a  mere  volunteer,  who,  at  the 
instance  of  the  defendant,  voluntarily  obligated  himself  to  pay 
tlie  judgment  rendered  against  his  principal  by  said  justice, 
and  all  costs  occasioned  by  the  appeal,  in  case  the  appeal  was 
dismissed  in  the  circuit  court,  as  we  have  seen  was  done.  It 
can  not  affect  the  standing  of  appellee,  or  discharge  his  obli- 
gation, that  his  principal  might,  eithar  at  law  or  in  equity, 
have  avoided  the  judgment.  It  is  sufficient  to  say  that  the 
principal  has  not  sought  to  do  so,  either  upon  motion  or  by 
bill,  and  th^  appeal  having  been  dismissed,  appellee's  liability 
upon  his  bond  became  fixed,  upon  non-payment  of  judgment 
and  costs  by  his  principal,  against  which  liability  a  court  of 
equity  is  not  authorized,  either  by  this  statute  or  by  its  gen- 
eral powers,  to  relieve  him. 

We  are  of  opinion  that  the  Superior  Court  erred  in  decreeing 
relief  to  appellee  upon  his  bill,  and  that  the  Appellate  Court 
erred  in  affirming  the  same.  The  judgment  of  the  Appellate 
Court  and  decree  of  the  Superior  Court  are  reversed,  and  the 
cause  renifinded  to  the  Superior  Court,  with  instructions  to 
enter  a  decree  dismissing  the  bill. 

Judgment  reversed. 
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The  Lake  Erie  and  Westebn  Bailkoad  Company 


Philip  H.  Faught, 

Filed  at  Springfield  June  10, 1889. 

1.  AppbaIiS— CM  to  the  amount  involved.  In  actions  ex  contractu^  when 
the  judgment  is  in  favor  of  the  plaintiff,  and  he  assigns  no  error,  and 
no  counter-claim  has  been  set  up  by  the  defendant  by  way  of  set-off, 
the  amount  of  the  judgment  must  be  accepted  as  conclusive  of  the 
amount  involved  in  the  case.  The  plaintiff  must  be  deemed  to  have 
Abandoned  all  claim  to  a  larger  recovery.  The  amount  of  the  judgment 
is  all  that  is  involved  in  such  case. 

2.  Where  the  judgment  is  against  the  plaintiff,  or,  if  in  his  favor,  for 
4ksmaller  sum  than  he  claims,  and  he  appeals, then  the  amoxmt  involved 
must  be  determined  from  the  evidence.  It  will  be  such  sum,  not  ex- 
ceeding the  ad  damnum  in  the  declaration,  as  the  evidence  fairly  tends 
to  prove. 

3.  Where  the  defendant  not  only  contests  the  plaintiff's  cause  of  ac- 
tion, but  pleads  and  gives  evidence  tending  to  prove  a  set-off,  and  the 
jury  disallow  the  set-off  and  give  their  verdict  for  the  plaintiff,  then  if 
the  plaintiff's  recovery,  added  to  the  amount  of  the  set-off  claimed,  t'x- 
•ceeds  $1000,  it  may  be  held  that  more  than  $1000  is  involved,  within  the 
jneaning  of  the  statute. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
lieard  in  that  court  on  appeal  from  the  Circuit  Court  of  McLean 
Kjounty ;  the  Hon.  Alfred  Sample,  Judge,  presiding. 

Messrs.  Stevens  &  Horton,  and  Mr.  James  S.  Ewing,  for 
ihe  appellant : 

This  is  an  action  ex  contractu,  in  which  the  damages  claimed 
are  susceptible  of  positive  proof,  and  in  which  the  amount 
involved  and  claimed,  exclusive  of  costs,  exceeds  $1000.  The 
amount  in  controversy  being  in  excess  of  $1000,  exclusive  of 
•costs,  the  right  to  an  appeal  is  allowed  by  section  91,  chapter 
110,  and  by  section  8,  page  156,  of  the  laws  of  1887.  Brant 
V.  Gallup,  111  111.  487;  Capen  v.  Glass  Co.  105  id.  185;  Urn- 
17—129  III. 
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laufY.  Umlauf,  103  id.  651 ;  KeUer  v.  Cox,  116  id.  26;  Brad- 
slmw  V.  Oa  Co.  114  id.  172. 

Messrs.  Neville  &  Lindley,  for  the  appellee : 

The  fact  that  the  declaration  laid  the  damages  in  excess  of 
$1000  can  not  be  taken  as  any  evidence  of  the  amount  in  con- 
troversy. Lewis  V.  Shear,  93  111.  121 ;  Hancock  v.  Tower,  id^ 
150;  McGairk  v.  Barry,  id.  118;  Morris  v.  Preston,  id.  215* 

A  defendant  can  not  be  heard  to  assign  as  error  that  the 
judgment  or  the  amount  of  damages  assessed  against  him  is- 
too  small.  Reid  v.  Houston,  20  Bradw.  48 ;  Lary  v.  Bundy^, 
9  N.  H.  298;   WoI/y.  Insurance  Co.  43  Barb.  400. 

The  90th  section  of  the  Practice  act,  and  the  8  h  section  of 
the  Appellate  Court  act,  were  passed  on  the  same  day,  and 
went  into  effect  at  the  same  time,  and  must  be  construed  in- 
pari  materia,  and  given  the  same  effect  as  if  both  were  con- 
tained in  the  same  act.  Baber  v.  Railroad  Co.  93  111.  343  ;. 
Umlauf  Y.  Umlauf,  103  id.  651. 

We  say  that  the  verdict  of  the  jury  and  the  judgment  of 
the  circuit  court  being  for  less  than  $1000,  appellant  can  not. 
now  be  heard  to  complain  that  the  verdict  was  too  small,  and 
thereby  obtain  an  appeal.  Reid  v.  Houston,  20  Bradw.  45 ;. 
Lury  V.  Bundy,  9  N.  H.  298 ;  Wolf  v.  Insurance  Co.  43  Barb- 
400. 


Mr.  Justice  Bailey  delivered  the  opinion  of  the  Court : 

In  this  case,  the  appellee  moves  to  dismiss  the  appeal,  on 
the  ground  that  the  amount  involved,  exclusive  of  costs,  is  less 
than  $1000,  and  that  there  is  no  certificate  of  a  majority  of 
the  judges  of  the  Appellate  Court  that  the  case  involves  ques- 
tions of  law  of  such  importance,  either  on  account  of  principal 
or  collateral  interests  that  it  should  be  passed  upon  by  this^ 
court.  The  action  is  assumpsit,  and  is  brought  by  Phillip  H. 
Faught  against  the  Lake  Erie  and  Western  Eailroad  Company^ 
to  recover  for  work,  labor  and  services  done  and  performed  bjr 
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the  plaintiff  for  the  defendant,  and  at  its  request.  The  dec- 
laration consists  of  the  common  indebitatus  assumpsit  counts, 
the  damages  laid  in  the  declaration  being  $3000.  The  defend- 
ant pleaded  non  assumpsit,  and  on  the  trial  the  plaintiff  gave 
evidence  tending  to  show  that  the  value  of  the  services  sued 
for  was  in  excess  of  $1000.  The  jury  by  their  verdict  assessed 
his  damages  at  $980,  and  for  that  sum  and  costs  the  coui-t 
gave  judgment  in  his  favor. 

The  defendant  appealed  to  the  Appellate  Court  where  said 
judgment  was  affirmed.  It  thereupon  presented  its  petition 
to  one  of  the  judges  of  that  court,  in  vacation,  representing 
that  the  cause  involved  the  sum  of  $3000,  for  the  reason  that 
the  plaintiff,  in  his  declaration,  claimed  that  sum,  and  praying 
that  an  appeal  to  this  court  be  allowed  and  the  amount  of  the 
appeal  bond  fixed.  No  representation  was  made  in  the  peti- 
tion that  any  question  of  law  was  involved  in  the  case  of  such 
importance  that  the  case  should  be  passed  upon  by  this  court. 
On  that  petition  an  order  was  made  by  said  judge  allowing  an 
appeal  and  fixing  the  conditions  upon  which  the  same  might 
be  taken,  but  no  certificate  was  made  as  to  the  importance  of 
any  of  the  questions  of  law  involved  in  the  case. 

The  appellee's  motion  raises  the  question  whether  the  case 
involves  less  than  $1000,  exclusive  of  costs,  within  the  meaning 
of  the  statute  allowing  appeals  from  the  Appellate  Court  to 
this  court.  The  judgment  is  for  $930  and  costs,  and  with  that 
judgment  the  plaintiff  is  content.  Whatever  may  have  been 
the  amount  of  the  indebtedness  claimed  in  his  declaration  or 
shown  by  the  evidence,  the  amount  recovered  is  all  that  is  now 
in  controversy.  The  plaintiff  having  neither  appealed  or  as- 
signed errors,  he  must  be  deemed  to  have  accepted  the  judg- 
ment as  a  conclusive  and  final  ascertainment  of  the  amount 
of  his  claim,  and  to  have  abandoned  all  of  it  in  excess  of  his 
recovery ;  and  the  controversy,  so  far  as  it  can  be  made  by 
appeal,  is  conclusively  narrowed  down  to  the  plaintiff's  right 
to  recover  the  $930  and  costs. 
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We  are  of  the  opinion  that,  in  cases  ex  contractu,  where  the 
judgment  is  in  favor  of  the  plaintiff,  and  he  assigns  no  error, 
and  no  counter-claim  has  been  set  up  by  the  defendant  by 
way  of  set-off,  the  amount  of  the  judgment  must  be  accepted 
as  conclusive  of  the  amount  involved  in  the  case.  There  the 
plaintiff  must  be  deemed  to  have  abandoned  all  claim  to  a 
larger  recovery,  and  thus  eliminated  from  the  case  all  of  his 
claim  in  excess  of  the  amount  recovered,  as  effectually  as 
though  he  had  entered  a  remittitur  of  such  excess  before  the 
tiial ;  and  the  defendant  can  not  insist  that  a  larger  sum  than 
that  recovered  is  involved,  since  his  doing  so  would  be  tanta- 
mount to  assigning  for  error  that  the  judgment  against  himself 
is  for  too  small  an  amount. 

Where  the  judgment  is  against  the  plaintiff,  or  if  in  his 
favor,  for  a  sum  smaller  than  he  claims,  and  he  appeals,  then 
undoubtedly,  the  amount  involved  must  be  determined  from  the 
evidence.  It  will  be  such  sum,  not  exceeding  the  ad  damnum 
in  the  declaration,  as  the  evidence  fairly  tends  to  prove.  The 
cases  of  Brant  v.  Gallup,  111  111.  487,  and  Hankins  v.  Chicago 
and  Northwestern  Railway  Co,  100  id.  466,  are  illustrative  of 
this  rule. 

So  where  the  defendant  not  only  contests  the  plaintiff's  cause 
of  action,  but  pleads  and  gives  evidence  tending  to  prove  a 
set-off,  and  the  jury  disallow  the  set-off  and  give  their  verdict 
for  the  plaintiff,  there,  if  the  plaintiff's  recovery,  added  to  the 
amount  of  the  set-off  claimed,  exceeds  $1000,  it  may  be  held 
that  more  than  $1000  is  involved  within  the  meaning  of  the 
statute.  The  following  are  cases  of  this  character :  Capen  v. 
De  Steiger  Class  Co.  105  HI.  185 ;  Moshier  v.  Shear,  100  id.  469. 

No  question  of  the  character  above  indicated  exists  in  this 
case.  The  suit  is  brought  to  recover  the  value  of  certain  work 
done  by  the  plaintiff,  as  he  claims,  for  the  defendant,  in  the 
grading  of  its  railroad,  the  defense  being,  that  said  work  was 
done  by  the  plaintiff,  not  for  the  defendant  or  at  its  request, 
but  as  a  sub-contractor  of  J.  M.  Wright  &  Co.,  the  contractors 


Digitized  by  CjOOQ IC 


Farwell  et  al,  v.  Beckeb  et  oZ. 


261 


Syllabus. 


to  whom  the  defendant  had  let  the  entire  work  of  grading  that 
portion  of  its  raihroad  upon  which  the  work  sued  for  was  done. 
The  only  evidence  aflPecting  the  question  of  the  amount  involved 
in  the  suit  is  that  by  which  the  plaintiff  sought  to  prove  the 
value  of  said  work ;  and  as  he  is  content  with  the  amount  of 
his  recovery,  the  judgment  must  be  accepted  as  the  true  meas- 
ure of  the  amount  involved.  That,  exclusive  of  costs,  being 
less  than  |1000,  no  appeal  lies  from  the  Appellate  Coui-t  to 
this  couii;.  See  Martin  v.  Stnbbings,  126  111.  387.  It  follows 
that  the  appeal  was  improperly  taken,  and  that  the  appellee's 
motion  to  dismiss  must  be  sustained.  The  appeal  will  be  dis- 
missed at  the  appellant's  costs. 

Appeal  dismissed. 


John  V.  Farwell  et  al. 

V. 

Gerhard  Becker  et  al. 
Filed  at  Ottawa  June  15, 18S9* 

1.  Appeal — aa  to  the  amount  involved — decree  againat  tvo  severally — ' 
againet  one  for  over  flOOO,  and  tjtgainst  the  other  for  a  sum  leas  than  ^1000. 
On  bill  against  two  defendants  for  contribution,  the  trial  court  found 
both  defendants  liable,  one  in  a  sum  exceeding  $1000,  the  other  in  a 
sum  less  than  $1000.  On  appeal  the  Appellate  Court  reversed  the  decree 
as  to  both  defendants,  and  the  complainant  appealed  from  that  judg- 
ment to  this  court :  Held,  that  this  court  had  no  jurisdiction  of  the 
appeal  as  to  the  defendant  who  was  decreed  to  pay  less  than  $10 JO. 

2.  Where  the  amount  of  a  decree  against  each  of  two  defendants 
is  separate  and  distinct,  the  one  not  being  liable  for  the  amount  the 
other  is  required  to  pay,  the  two  amounts  can  not  be  united  so  as  to 
confer  jurisdiction  on  this  court  of  an  appeal  from  the  Appellate  Court, 
but  each  must  be  treated  as  a  separate  suit. 

3.  Contribution — among  wrongdoers  or  trespassers.  The  rule  that 
there  can  be  no  contribution  among  wrongdoers  or  trespassers,  applies 
only  to  cases  where  there  has  been  an  intentional  violation  of  the  law, 
or  wliere  the  wrongdoer  is  presumed  to  have  known  that  the  act  was 
unlawful. 
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4.  Same — a»  between  several  attaching  cr editors.  Where  several  at- 
tflchin*^  creditors,  at  the  time  of  suing  out  their  writs,  act  in  good  faith, 
exerciHing  Huch  prudence  and  caution  as  an  ordinarily  prudent  person 
would,  with  no  intention  of  committing  a  trespass  or  injuring  any  one, 
but  with  tlio  honest  belief  that  a  transfer  of  goods  made  by  their  debtor 
is  fraudulent  tis  to  creditors,  the  right  of  contribution  will  exist  as  be- 
tween tilt'  attjiching  creditors,  although  it  may  turn  out  that  the  seizure 
of  the  floods  was  imla,wful,  and  each  will  be  compelled  to  pay  his  just 
proportion  of  a  recovery  to  one  of  them  who  pays  the  judgment  and 

GOStfi. 

5.  Same— payment  by  one  of  several — should  hold  the  title  to  thejudg^ 
ment — if  ntiMigned — in  order  to  compel  contribution.  Where^a  defendant 
In  a  judgment  against  several,  on  payment  of  the  same,  takes  an  assign- 
ment of  the  j  udgment  to  his  attorney  for  the  purpose  of  keeping  it  alive 
against  bin  co-defendants,  the  court,  in  decreeing  contribution,  should 
require  the  complainant  to  procure  an  assignment  of  the  judgment 
from  his  attorney,  and  file  the  same  with  the  decree,  as  a  condition 
precedent  to  the  issuing  of  an  execution  on  the  decree. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  tlmt  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  Cyrus  Eplbr,  Judge,  presiding. 

This  was  a  bill  in  equity,  brought  by  John  V.  Farwell  and 
others,  in  the  firm  name  of  John  V.  Farwell  &Co.,  against 
Gerhard  Becker  and  Elbert  W.  Shirk,  to  compel  contribution 
in  respect  to  certain  judgments  rendered  in  the  State  of  Iowa. 

The  facts  disclosed  by  the  record,  so  far  as  they  are  mate- 
rial, are  briefly  as  follows :  For  some  time  prior  to  December 
19,  1881,  the  firm  of  Olquist  Bros,  was  carrying  on  the  mer- 
cantile business  at  Monticello,  Jones  county,  Iowa,  and  at 
Center  Point,  Linn  county,  Iowa,  they  having  a  stock  of  goods 
at  each  place.  On  the  day  above  mentioned,  they  were  in- 
debted to  various  parties  for  merchandise,  viz.,  $5984.23  to 
complainants,  $2076.14  to  Gerhard  Becker,  $234.10  to  Sherer, 
Shirk  it  Co.,  $728  to  H.  L.  Eisen  &  Co.,  and  $1184.50  to 
O.  li.  Keith  lSl  Co.  A  few  days  prior  to  the  date  above  named, 
Olciuist  Bros,  sold  and  delivered  their  stock  of  goods  at  Mon- 
ticello to  one  N.  A.  Sunberg,  and  also  their  stock  of  goods  at 
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<!€nter  Point  to  said  Sunberg  and  one  P.  B.  Olquist,  the  latter 
being  a  brother  of  the  members  of  said  firm,  but  not  connected 
with  them  in  the  business.  The  evidence  tends  to  show  that 
the  former  of  these  sales  was  by  way  of  payment  and  satisfac- 
tion of  a  chattel  mortgage  on  said  stock  of  goods,  previously 
executed  by  Olquist  Bros,  to  Sunberg.  On  said  19th  day  of 
December,  1881,  said  creditors  commenced  suits  by  attach- 
ment, in  the  district  court  of  Jones  county,  Iowa,  against 
Olquist  Bros.,  for  the  recovery  of  their  respective  debts,  and 
caused  writs  of  attachment  to  be  issued  to  the  sheriffs  of  both 
of  said  counties.  Said  writs  were  levied  upon  both  of  said 
«tocks  of  goods,  the  stock  of  goods  in  Jones  county  being  at 
the  time  in  the  actual  and  visible  possession  of  Sunberg,  and 
the  one  in  Linn  county  in  that  of  Sunberg  and  Olquist,  the 
purchasers  from  Olquist  Bros.  Said  levies  were  made  in  the 
following  order  of  priority :  In  Jones  county,  first,  the  com- 
plainants ;  second,  Sherer,  Shirk  &  Co. ;  third,  H.  L.  Eisen  & 
Co. ;  fourth,  0.  R.  Keith  &  Co. ;  and  fifth,  defendant  Becker  ; 
4ind  in  Linn  county,  first,  the  complainants ;  second,  defend- 
ant Becker;  third,  Sherer,  Shirk  &  Co.;  fourth,  H.  L.  Eisen 
-&  Co. ;  and  fifth,  0.  R.  Keith  &  Co.  By  the  laws  of  Iowa, 
attachment  creditors  take  priority  in  the  order  in  which  their 
writs  of  attachment  are  served.  The  suit  in  favor  of  the 
complainants,  and  the  one  in  favor  of  defendant  Becker,  were 
commenced  and  prosecuted  to  their  final  termination  by  the 
same  attorneys.  The  several  attachment  suits  were  prosecuted 
to  judgment,  and  the  court  having  appointed  a  receiver  to  take 
charge  of  and  sell  the  goods  attached,  the  goods  in  Jones 
county  were  sold,  and  the  sum  of  $4380.14  realized  therefrom, 
-which  sum  was  all  paid  over  to  the  complainants  in  part  sat- 
isfaction of  their  claim.  The  goods  in  Linn  county  were  also 
sold,  and  the  proceeds  were  applied,  first,  to  the  satisfaction  of 
the  residue  of  the  complainants*  claim,  after  which  the  claim 
-of  Becker  was  paid  in  full ;  then  that  of  Sherer,  Shirk  &  Co., 
leaving  $55.55,  which  was  applied  upon  the  claim  of  H.  L. 
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Eisen  &  Co.     The  residue  of  that  claim,  as  well  as  the  entire 
claim  of  0.  B.  Eeith  &  Co.,  remained  unsatisfied. 

On  the  27th  day  of  December,  1881,  Sunberg,  claiming  to- 
be  the  owner  of  the  stock  of  goods  attached  in  Jones  county, 
commenced  his  action  in  the  district  court  of  that  county,, 
against  the  sheriff,  to  recover  damages  for  the  wrongful  seiz- 
ure of  said  goods.  At  about  the  same  time,  a  sin^ilar  action^ 
was  commenced  by  Sunberg  and  F.  B.  Olquist,  against  the 
sheriff  of  Linn  county,  in  the  district  court  of  that  county. 
Afterward,  in  pursuance  of  the  provisions  of  a  certain  statute 
of  Iowa,  the  complainants  were  substituted  as  defendants,  iik 
place  of  the  sheriff,  in  the  action  pending  in  Jones  county,, 
and  in  the  action  pending  in  Linn  county,  the  complainants, 
defendant  Becker,  and  Sherer,  Shirk  &  Co.,  were  substituted 
as  defendants,  in  place  of  the  sheriff  of  that  county.  Such, 
substitution  having  been  made,  both  suits  were  removed  to  the 
Circuit  Court  of  the  United  States.  A  motion  in  that  court- 
to  remand  said  causes  to  the  State  courts  was  granted,  but  on 
petition  for  a  rehearing  the  order  remanding  said  causes  was- 
vacated  and  the  consideration  of  the  motion  postponed,  to 
await  the  decision  of  an  appeal  to  the  Supreme  Court  of  Iowa- 
from  the  order  of  the  district  court  making  a  substitution  of 
defendants.  An  appeal  was  prosecuted  by  Sunberg  in  the 
Jones  county  case,  and  upon  such  appeal  the  Supreme  Court 
decided  that  the  statute  under  which  the  substitution  was 
made  was  unconstitutional,  and  reversed  the  order  discharging 
the  sheriff  and  substituting  the  complainants  as  defendants  in 
his  stead.  Both  of  said  causes  were  thereupon  remanded  to- 
the  State  courts.  Notwithstanding  such  decision,  the  parties 
substituted  as  defendants  voluntarily  elected  to  continue  as- 
such,  and  the  Jones  county  suit  was  thereafter  prosecuted 
against  the  complainants  and  the  sheriff  jointly,  and  the  Lin]> 
county  case  against  the  complainants, — defendant  Becker  and 
the  sheriff  of  that  county  not  being  restored  as  defendants^ 
Shortly  after  the  causes  were  remanded,  a  stipulation  entitled 
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in  both  suits,  and  signed  by  attorneys  representing  all  the 
parties  plaiiiti£P  and  defendant  therein,  was  filed  in  the  suit 
in  Jones  county,  which,  among  other  things,  provided  that  if 
judgment  should  be  rendered  for  the  plaintiff  on  a  trial  in 
Jones  county,  a  judgment  should  also  be  rendered  in  favor  of 
plaintiflp  in  Linn  county.  A  trial  was  afterwards  had  in  the- 
Jones  county  case,  before  the  court  and  a  jury,  resulting  in  a^ 
verdict  in  favor  of  plaintiflF,  for  $8015.  On  appeal  to  the  Su- 
preme Court  of  Iowa,  the  judgment  was  affirmed.  The  stipu- 
lation was  thereupon  filed  in  Linn  county,  and,  in  pursuance 
of  its  terms,  a  judgment  was  entered  in  the  cause  pending  m 
that  county,  in  favor  of  plaintiff,  for  $7541.18. 

The  evidence  shows  that  the  defendant  Becker  was  fully 
informed,  from  time  to  time,  by  the  attorneys  defending  said 
suits,  of  the  pendency  of  the  suits,  and  of  the  various  proceed- 
ings therein,  and  that  no  objection  was  made  by  him  to  any 
of  said  proceedings.  It  also  appears  that  he  contributed,  from 
time  to  time,  various  sums  of  money  to  defray  the  expenses  of 
both  suits  in  the  district  courts,  as  well  as  of  the  appeal  from 
the  judgment  rendered  in  Jones  county  to  the  Supreine  Court 
of  Iowa.  After  the  last  mentioned  judgment  had  been  affirmed 
by  the  Supreme  Court,  and  a  few  days  before  the  entry  of  the 
judgment  in  Linn  county,  one  of  the  attorneys  for  the  plain- 
tiffs in  said  suits  called  on  the  complainants  in  Chicago,  and 
demanded  of  them  immediate  payment  of  both  the  Jones- 
county  judgment  and  the  claim  upon  which  they  were  entitled,, 
by  stipulation,  to  judgment  in  the  Linn  county  suit,  threat- 
ening, if  such  payment  was  not  instantly  made,  to  proceed, 
without  any  delay,  in  the  matter  of  both  judgments,  by  way  of 
levying  on  the  complainants'  property  and  garnishing  their 
debtors  in  Iowa.  The  complainants,  after  endeavoring  in  vain 
to  obtain  sufficient  d,elay  to  enable  them  to  obtain  contribu- 
tion from  their  co-defendants,  gave  to  said  attorney  their 
checks  for  the  full  amount  of  both  judgments.  At  the  same 
time,  a  computation  of  the  amount  of  the  Linn  county  judg- 
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ment,  as  the  same  was  to  be  entered  by  stipulation,  having 
been  made,  a  further  stipulation  was  drawn  up  and  signed  by 
said  attorney,  and  one  of  the  attorneys  for  the  defendants  in 
said  suits  who  was  also  present,  to  the  effect  that  judgment 
should  be  entered  in  Linn  county  for  said  sum  of  $7341.18. 
The  complainants  also  at  the  same  time  gave  to  said  attorney, 
for  the  defendants,  their  check  for  the  residue  of  attorneys*  fees 
and  other  expenses  in  the  matter  of  said  suits,  the  total  sum 
so  paid  by  the  complainants  in  the  matter  of  said  judgments, 
•costs,  fees  and  expenses  being  $18,736.99.  The  complainants, 
iowever,  instead  of  having  said  judgments  satisfied  and  dis- 
•charged  of  record,  procured  an  assignment  thereof  to  H.  S. 
Parkhurst,  one  of  their  attorneys,  for  the  avowed  purpose  of 
keeping  them  alive,  in  order  to  enforce  contribution  from  their 
•co-defendants.  Said  judgments,  so  far  as  appears,  are  still 
lield  by  said  Parkhurst  under  said  assignment. 

The  circuit  court  found  that  defendants  Becker  and  Shirk, 
ihe  latter  being  a  member  of  the  firm  of  Sherer,  Shirk  &  Co., 
were  each  liable  to  contribute  in  respect  to  the  full  amount  of 
said  judgment  and  expenses,  such  contribution  to  be  made  in 
proportion  to  the  respective  amounts  collected  by  the  com- 
plainants, said  Becker  and  the  firm  of  Sherer,  Shirk  &  Co.,  by 
means  of  said  attachment  suits.  It  was  accordingly  decreed 
ihat  said  Becker  should  pay  to  the  complainants  the  sum  of 
^r)047.7'>,  and  said  Shirk  the  sum  of  $654.75. 

Messrs.  Tenney,  Babhford  &  Tenney,  for  the  appellants : 
A  court  of  equity  has  jurisdiction  to  enforce  contribution. 

1  Story's  Eq.  Jur.  sees.  492,  496 ;  Conover  v.  Hill,  76  111.  342  ; 

Johnson  v.  Vaughn,  65  id.  425 ;  Wincock  v.  Turpin,  96  id.  135  ; 

Buchanan  v.  Meisser,  105  id.  638 ;  Pixley  v.  Gould,  13  Bradw. 

565 ;   Gary  v.  Holmes,  16  Gray,  127;   Whitmin  v.  Porter,  107 

Mass.  522;   Nickerson  v.  Wheeler,  108  id.  295;   Whitcomb  v. 

Converse,  119  id.  38. 
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The  rule  that  contribution  will  not  be  enforced  between 
trespassers  or  wrongdoers,  is  confined  to  cases  where  the  per- 
son seeking  redress  must  be  presumed  to  have  known  that  the 
act  for  which  he  has  been  mulcted  in  damages  was  unlawful. 
Cooley  on  Torts,  147 ;  Jacobn  v.  Pollard,  10  Cush.  287 ;  Stan- 
ton V.  McMuUen,  7  Bradw.  326 ;  Humphreys  v.  Pratt,  5  Bligh, 
154;  Coventry  v.  Barton,  17  Johns.  142;  Leggett  Y.'DuBois, 
6  Paige's  Ch.  468 ;  Harbach  v.  Elder,  18  Pa.  St.  33 ;  Moore 
V.  Appleton,  26  Ala.  633 ;  Dugdale  v.  hovering,  12  Moak's  Eng. 
Eep.  316,  note;  Bully  v.  Batty,  12  E.  C.  L.  649;  1  Parsons 
on  Contracts,  37 ;  1  Hilliard  on  Torts,  188,  note  a ;  1  Water- 
man on  Trespass,  sees.  29,  31. 

The  decree  from  which  this  appeal  is  prosecuted  is  not  the 
decree  of  the  circuit  court,  but  that  of  the  Appellate  Court, 
which  reverses  with  direction  to  dismiss  as  to  both  defendants. 
It  is  not  in  favor  of  Shirk  severally,  but  in  favor  of  him  and 
Becker.  One  entire  decree  was  rendered  disposing  of  the  whole 
controversy  in  favor  of  appellees  jointly,  and  this  appeal  is 
from  this  decree, — ^not  from  a  part  of  it. 

Each  of  the  defendants  was  a  necessary  party  to  the  bill, 
and  each  was  interested  in  the  amount  the  other  was  to  pay, 
as  it  affected  the  amount  of  his  own  contribution.  Separate 
bills  could  not  have  been  maintained. 

This  court  has  jurisdiction  because  the  aggregate  amount 
involved  in  the  suit,  and  in  which  both  defendants  have  a 
common  interest,  exceeds  $1000.  The  Connemara,  103  U.  S. 
754 ;  The  Mamie,  105  id.  773 ;  Shields  v.  Thomas,  17  How.  3. 

Messrs.  Beck  &  Charlton,  and  Mr.  John  Gibbons,  for  the 
appellee  Becker : 

If  a  plaintiff  recovers  in  tort  against  two  defendants,  and 
levies  the  whole  damages  on  one,  that  one  can  not  recover  a 
moiety  against  the  other.  Merryweather  v.  Nixon,  8  D.  &  E. 
186 ;  Nelson  v.  Cook,  17  Bl.  443  ;  Nichols  v.  Nowling,  82  Ind. 
483.;  Miniers  v.  Johnson,  1  Duv.  171 ;  Peck  v.  Ellis,  2  Johns. 
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Ch.  131 ;  Acheson  v.  Miller y  18  Ohio,  1;  Anderson  v.  Saylors, 
a  Head,  551;  Rhea  v.  White,  id.  120;  Baird  v.  Steel  Works, 
12  Phil,  255;  Hen  v.  Barber,  2  Mack.  545;  Cooley  on  Torts, 
149,  150. 

Mr.  Fekderiok  Ullman,  for  the  appellee  Shirk: 

The  amount  involved  being  less  than  $1000,  this  court  has 

BO  jorisdiction.    Paving  Co.  v.  Mulford,  100  U.  S.  147;  Rich 

V.  Lambert,  12  How.  347;   Seaver  y.  Bigehw,  5  Wall.  208; 

Oliver  V.  Alexander,  6  Pet.  143 ;   Stratton  v.  Jarvis,  8  id.  41 ; 

Sj^ear  v.  Place,  11  How.  525. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

The  appellee  Elbert  W.  Shirk  has  entered  a  motion  to  dis- 
miss the  appeal,  so  far  as  he  is  concerned,  on  the  ground  that 
the  amount  involved  is  less  than  $1000  and  the  judgment  of 
the  Appellate  Court  is  final. 

The  bill  in  this  case  was  brought  against  two  defendants — 
Becker  and  Shirk.  The  facts  set  out  in  the  bill,  briefly  stated, 
are,  that  Farwell  &  Co.,  Becker,  Shirk's  firm  (Sherer,  Shirk  & 
Co.}  and  Eisen  &  Co.  were  creditors  of  Olquist  Bros.,  a  firm 
doing  business  at  Monticello  and  Center  Point,  Iowa.  The 
firm  became  insolvent,  and  made  transfers  of  their  stock,  which 
the  creditors  claimed  were  fraudulent,  and  thereupon  brought 
attachment  suits  through  the  same  attorneys.  The  goods  were 
gold  under  the  attachment  proceedings,  and  enough  was  real- 
ized to  pay  the  claims  of  Farwell,  Becker  and  Shirk  in  full. 
Trespass  suits  were  brought  by  the  parties' who  purchased  the 
goods  from  Olquist  Bros.,  against  the  sheriflfs  who  made  the 
levies,  for  the  value  of  the  goods,  and,  after  considerable  liti- 
gation in  Iowa,  judgments  were  recovered  by  the  plaintiffs  in 
both  of  the  Ruits,  which  judgments  were  paid  by  Farwell  &  Co. 
They  also  paid  the  costs  and  expenses  of  defending  the  suits, 
and  broiighi  this  bill  to  compel  Becker  and  Shirk  to  contribute 
pro  rata  to  the  payment  of  the  amount  they  had  paid  out.    The 
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circuit  court  entered  a  money  decree,  requiring  Becker  to  pay 
complainants  $5047.75,  and  requiring  Shirk  to  pay  $554.74. 
To  reverse  the  decree,  each  defendant  took  a  separate  appeal 
to  the  Appellate  Court.  The  Appellate  Court  reversed  the  de- 
cree as  to  both  defendants,  and  remanded  the  cause,  with 
directions  to  dismiss  the  bill.  To  reverse  that  judgment,  com- 
plainants appeal  to  this  court. 

We  think  it  is  plain  that  this  court  has  no  jurisdiction  so 
far  as  the  defendant  Shirk  is  concerned.  Although  two  par- 
ties (iBecker  and  Shirk)  were  made  defendants  to  the  bill,  the 
action  is  against  each  defendant  to  enforce  a  separate  and 
distinct  liability.  The  claim  relied  upon  was  separate  as  to 
each  defendant,  and  so  was  the  recovery.  Shirk  was  in  no 
manner  connected  with  Becker  as  to  the  claim  against  him, 
nor  was  Becker  in  any  manner  liable  as  respects  the  claim 
against  Shirk.  Where  the  amount  against  each  defendant  is 
separate  and  distinct,  as  is  the  case  here,  the  two  amounts 
can  not  be  united  so  as  to  confer  jurisdiction,  but  each  must 
be  treated  as  a  separate  suit ;  and  if  the  amount  involved  as 
to  either  one  is  not  large  enough  to  confer  jurisdiction,  the 
appeal  must  fall.     See  Paving  Co.  v.  Milford,  100  U.  S.  147. 

The  appeal,  as  to  appellee  Shirk,  will  be  dismissed. 

Several  questions  have  been  discussed  by  counsel,  in  the 
argument,  but  there  is  but  one  question  of  any  importance 
presented  by  the  record,  and  that  is,  whether  complainants  in 
the  original  bill  (appellants  here)  have  the  right  to  require 
Gerhard  Becker  to  contribute  to  the  payment  of  the  judgments 
rendered  in  the  district  courts  of  Jones  and  Linn  counties, 
Iowa,  and  costs,  which  the  Qomplainants  had  paid,  in  conse- 
quence of  the  levy  on  the  goods  as  the  property  of  Olquist  Bros. 

It  is  insisted  by  appellee,  that  in  the  attachment  and  sale 
of  the  goods  in  Iowa,  the  complainants,  and  Gerhard  Becker, 
the  defendant,  were  all  wrongdoers,  and  that  no  right  of  con- 
tribution exists  between  wrongdoers.     There  are  cases  which 
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hold  that  no  right  of  contribution  exists  between  wrongdoers. 
Merryweather  v.  Nixon,  8  Durn.  &  East,  186,  may  be  regarded 
as  a  leading  case  on  the  subject.  Nicholas  v.  Newling,  82  Ind. 
448,  Peck  v.  Ellis,  2  Johns.  Ch.  131,  Cranston  v.  Limbet,  18 
Ohio,  81,  and  Spalding  v.  Oakes,  42  Vt.  343,  hold  the  same 
doctrine.  There  are  other  cases  where  the  same  rule  has  been 
declared,  but  we  do  not  think  the  weight  of  authority  sustains 
the  doctrine  that  no  right  of  contribution  exists  between  wrong- 
doers as  it  is  broadly  stated  in  Merryweather  y.  Nixon.  Indeed, 
the  later  English  cases  do  not,  in  our  opinion,  sustain  the 
doctrine  as  it  is  laid  down  in  that  case.  The  question  arose 
in  Adainson  v.  Bidgood,  4  Bing.  SQ,  and  in  passing  upon  the 
question,  among  other  things,  Bert,  C.  J.,  said:  "It  was  cer- 
tainly decided  in  Merryweather  v.  Nixon  that  one  wrongdoer 
could  not  sue  another  for  contribution.  Lord  Kenyon,  how- 
ever, said  that  the  decision  would  not  affect  cases  of  indemnity^ 
where  one  man  employed  another  to  do  acts  not  unlawful  in 
themselves,  for  the  purpose  of  asserting  a  right.  This  is  the 
only  decided  case  on  the  subject  that  is  intelligible.  The  case 
of  Phillips  V.  Biggs f  Hasdr.  164,  was  never  decided,  but  the 
court  of  chancery  seemed  to  consider  the  case  of  two  sheriffs 
of  Middlesex,  where  one  had  paid  the  damages  in  an  action 
for  an  escape,  and  sued  the  other  for  contribution,  as  like  the 
case  of  two  joint  obligors.  From  the  inclination  of  the  court 
in  the  last  case,  and  from  the  concluding  part  of  Lord  Ernton's 
judgment  in  Merryweather  v.  Nixon,  and  from  reason,  justice 
and  sound  policy,  the  rule  that  wrongdoers  can  not  have  redress 
or  contribution  against  each  other,  is  confined  to  cases  where 
the  person  seeking  redress  must  be  presumed  to  have  known 
that  he  was  doing  an  unlawful  act."  What  was  said  in  the 
case  cited  was  approved  in  a  later  case — Betts  v.  Gibbons^  2 
Ad.  &  Ell.  57.  See,  also,  Nooley  v.  Batte,  2  Car.  &  Payne,  417. 
Story  on  Partnership,  (sec.  220,)  after  stating  what  is  re- 
garded as  the  general  rule, — that  no  right  of  contribution  is 
allowed,  by  the  common  law,  between  joint  wrongdoers, — says : 
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*'But  the  rule  is  to  be  understood  according  to  its  true  sense 
and  meaning,  which  is,  where  the  tort  is  a  known,  meditated 
wrong,  and  not  where  the  party  is  acting  under  the  supposition 
of  the  entire  innocence  and  propriety  of  the  act,  and  the  tort 
is  merely  one  of  construction  or  inference  of  law." 

Armstrong  Co.  y.-Clanen  Co.  66  Pa.  St.  218,  sanctions  the 
rule  announced  in  Story,  and  after  reviewing  the  authorities 
on  the  question,  holds  that  where  the  tort  is  a  known,  medi- 
tated  wrong,  contribution  can  not  be  had,  but  where  the  party 
is  acting  under  the  supposition  of  the  entire  innocence  and 
propriety  of  the  act,  contribution  may  be  awarded. 

In  Bailey  v.  Busing^  28  Conn.  455, — a  leading  case  on  the 
subject, — it  was  held:  "The  rule  that  there  can  be  no  con- 
tribution among  wrongdoers  has  so  many  exceptions  that  it 
can  hardly,  with  propriety,  be  called  a  general  rule.  It  applies 
properly  only  to  cases  where  there  has  been  an  intentional 
violation  of  the  law,  or  where  the  wrongdoer  is  presumed  to 
have  known  that  the  act  was  unlawful." 

In  Jacobs  v.  PoUard,  10  Cush.  287,  the  Supreme  Court  of 
Massachusetts  state  the  law  as  follows :  "No  one  can  be  per- 
mitted to  relieve  himself  from  the  consequences  of  having 
intentionally  committed  an  unlawful  act,  by  seeking  an  in- 
demnity or  contribution  from  those  with  whom,  or  by  whose 
authority,  such  unlawful  act  was  committed.  But  justice 
and  sound  policy,  upon  which  this  salutary  rule  is  founded, 
alike  require  that  it  should  not  be  extended  to  cases  where 
parties  have  acted  in  good  faith,  without  any  unlawful  design, 
or  for  the  purpose  of  asserting  a  right  in  themselves  or  others, 
although  they  may  have  thereby  infringed  upon  the  legal  rights 
of  third  persons.  It  is  only  where  a  person  knows,  or  must 
be  presumed  to  know,  that  his  acts  were  unlawful,  that  the  law 
will  refuse  to  aid  him  in  seeking  an  indemnity  or  contribution. 
It  is  th$  unlawful  intention  to  violate  another's  rights,  or  a 
willful  ignorance  and  disregard  of  those  rights,  which  deprives 
a  party  of  his  legal  remedy  in  such  cases." 
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Ackeson  v.  MllUry  2  Ohio  St.  203,  is  a  case  in  its  facts  quite 
similar  to  the  present  case.  In  the  discussion  on  the  right  of 
contribution,  the  Supreme  Court  of  Ohio  said :  "The  rule  that 
no  contribution  lies  between  trespassers,  we  apprehend  is  one 
not  of  universal  application.  We  suppose  it  only  applies  to 
€ases  where  the  persons  have  engaged  together  in  doing,  wan- 
tonly or  knowingly,  a  wrong.  The  case  may  happen  that  per- 
sons may  join  in  performing  an  act  which  to  them  appears  to 
be  right  and  lawful,  but  which  may  turn  out  to  be  an  injury 
to  the  rights  of  some  third  party,  who  may  have  a  right  to  an 
action  of  tort  against  them.  In  such  case,  if  one  of  the  par- 
ties who  has  done  the  act  has  been  compelled  to  pay  the 
amount  of  the  damages,  is  it  not  reasonable  that  those  who 
were  engaged  with  him  in  doing  the  injury  should  pay  their 
proportion?"  After  reviewing  the  authorities,  the  court  holds 
that  the  legal  rule  is,  that  when  parties  think  they  are  doing 
a  legal  and  proper  act,  contribution  will  be  had,  but  when  ths 
parties  are  conscious  of  doing  a  wrong,  courts  will  not  interfere. 
See,  also,  Coventry  v.  Barton,  17  Johns.  141. 

Under  the  authorities,  we  think  it  is  clear  that  if  the  attach- 
ing creditors,  at  the  time  they  sued  out  their  attachments  and 
seized  the  goods,  acted  in  good  faith,  exercising  such  prudence 
and  caution  as  an  ordinarily  prudent  person  would  exercise, 
with  no  intention  of  committing  a  trespass  or  injuring  any 
one,  but  with  the  honest  belief  that  the  transfers  made  by 
Olquist  Bros,  were  fraudulent  as  to  creditors,  the  right  of  con- 
irilmtion  exists,  although  it  ultimately  turned  out  that  the 
seizure  of  the  goods  was  unlawful  and  unwarranted.  The  facts 
surrounding  the  transaction  at  the  time  the  levy  was  made, 
were  such,  in  our  opinion,  as  to  lead  any  prudent  person  to 
believe  that  the  goods  were  liable  to  be  attached  by  creditors, 
as  was  done.  Olquist  Bros,  were,  at  the  time  of  the  pretended 
eale,  largely  indebted  to  various  parties.  A  day  or  two  before 
the  attachments  issued,  they  claimed  to  have  sold  the  Monti- 
cello  store  to  N.  A.  Sunberg,  and  the  other  stock  to  N.  A.  Sun- 
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berg,  and  F.  B.  Olquist,  another  brother.  No  effort  was  made 
to  adjust  or  pay  their  liabilities.  They  retained  no  other  prop- 
erty liable  to  levy  or  sale.  These  and  other  kindred  facts  were 
brought  to  the  attention  of  the  attaching  creditors  before  they 
proceeded  to  seize  the  goods.  If  the  sales  were  fraudulent, 
^though  the  possession  of  the  goods  was  turned  over  to  the 
purchasers,  the  creditors  had  the  right  to  levy.  Were  not  the 
facts  surrounding  the  transaction  such  that  a  reasonably  pru- 
dent person  might  well  believe  that  an  attempt  had  been  made 
to  defraud  creditors  ?  If  so,  it  can  not  be  said  that  the  at- 
iaching  creditors,  in  making  the  levy,  intentionally  violated 
the  law.  Nor  were  they  presumed  to  have  known  that  the  levy 
was  unlawful.  The  fact  that  the  goods,  when  attached,  were 
in  the  possession  of  Sunberg,  is  not  a  controlling  fact.  The 
surrounding  circumstances  indicated  that  the  pretended  sale 
was  fraudiQent,  and  if  fraudulent,  as  it  appeared  to  be,  the 
<?reditors  had  a  right  to  attach  the  goods,  although  in  posses- 
sion of  a  pretended  purchaser,  and  a  seizure,  under  such  cir- 
cumstances, can  not  be  regarded  as  tortious. 

As  to  the  equities  of  the  case,  they  are  with  the  complainants. 
The  defendant,  as  well  as  complainants,  sued  out  attachments, 
which  were  levied  on  the  goods.  He  assisted  in  defending  the 
actions  brought  by  the  claimant  of  the  goods.  His  debt  was 
fully  paid  from  money  arising  out  of  a  sale  of  the  goods  under 
the  attachment,  and  as  the  complainants  have  been  compelled 
to  refund  the  value  of  the  goods,  equity  and  fair  dealing  unite 
in  requiring  the  defendant  to  contribute  his  just  proportion 
of  the  burden  which  has  been  cast  upon  the  complainants  on 
account  of  the  seizure  and  sale  of  the  goods.  We  think  the 
decree  of  the  circuit  court  holding  Becker  liable  to  contribute 
was  correct. 

One  other  fact  remains  to  be  noticed.  It  appears  from  the 
eyidence,  that  the  complainants,  when  they  paid  the  two  judg- 
ments rendered  against  them  for  taking  the  goods,  did  not 
have  the  judgments  receipted  and  cancelled,  but  they  were 
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assigned  to  Parkhurst,  who  was  an  attorney  of  complainants^ 
The  decree  treats  the  judgments  as  belonging  to  complainants^ 
which  is  the  fact ;  but  as  they  were  assigned  to  Parkhurst,  we 
think  the  decree  should  be  modified,  requiring  complainants  ta 
procure  an  assignment  of  the  judgments  from  Parkhurst,  and 
file  the  same  with  the  decree,  as  a  condition  precedent  to  the 
issuing  of  an  execution  to  collect  the  amount  found  due  by  the- 
decree.  In  this  respect  the  decree  of  the  circuit  court  will  be- 
modified.     In  all  other  respects  it  will  be  afltened. 

The  judgment  of  the  Appellate  Court,  as  to  defendant 
Becker,  will  be  reversed. 

Judgment  reversed. 

Mr.  Justice  Bailey,  having  heard  this  case  in  the  Appellate: 
Court,  took  no  part  in  its  decision  here. 
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The  Chicago  and  Alton  Railroad  Company 

V. 

William  B.  Suffern  et  al. 
Filed  at  Ottawa  June  16, 1889, 

1.  Bailboads — permitting  connectiona  —  constitutional  requirements 
By  Bection  5,  article  13,  of  the  constitutloiii  it  is  made  the  legal  duty  of 
railroad  compaiiie8  to  permit  connections  to  be  made  with  their  tracks^ 
so  that  any  public  warehouse,  coal  bank  or  coal  yard  may  be  reached 
by  the  oars  on  their  roads.  The  command  to  allow  such  connection  is 
imperative. 

2.  Same — side-track  connections — with  coal  mine — severing  the  con- 
nection— rights  an d  remedy  of  owner.  Where  a  railway  company  has  per- 
mitted the  owner  of  a  coal  mine  to  build  a  side-track  connecting  its 
main  track  with  the  mine,  and  continues  for  years  to  furnish  cars  to  haul 
coal  from  the  mine  over  its  line,  such  side-track  must  be  considered 
as  a  part  of  its  line ;  and  if  it  disconnects  such  side-track,  it  may,  by 
mandamusy  be  compelled  to  restore  such  connection. 

3.  In  1879  a  railway  company  allowed  the  owners  of  a  coal  mine  to 
build  a  switch  from  it«  main  track  to  the  mine,  and  to  use  the  same  for 
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eight  years  in  shipping  coal  from  their  mine,  when,  without  right  or 
authority,  it  cut  the  switeh  loose  from  its  track,  so  that  its  cars  could 
not  reach  such  mine,  and  thereby  refused  any  longer  to  grant  the  per- 
mission required  by  the  constitution :  Held,  that  the  company  was 
guilty  of  the  violation  of  a  public  duty,  and  that  mandamus  would  lie 
to  compel  it  to  restore  such  connections  with  the  switch,  and  to  furnish 
cars  on  the  switch  for  the  shipping  of  coal  from  the  mine,  the  same  as 
before  the  severance. 

4.  In  such  case  it  may  be  that  the  railway  company  was  originally 
vested  with  such  discretionary  power  as  to  authorize  it  to  direct  in  what 
particular  manner  the  connection  should  be  made  with  its  main  track ; 
but  the  discretion  of  the  company  in  this  respect  was  exliausted  after 
the  completion  of  the  switch,  and  its  use,  without  objection,  for  a  num- 
ber of  years. 

5.  When  the  constitution  enjoins  it  as  a  duty  upon  a  railroad  com- 
pany to  permit  a  connection  between  its  tracks  and  any  coal  mine,  the 
right  is  impliedly  conferred  upon  the  owner  of  such  coal  mine  to  call 
upon  the  company  to  grant  such  permission,  and  to  continue  it  when 
once  granted. 

6.  Sabie— connech'ona  with  coal  mines — in  the  case  of  several  railroads. 
Where  there  are  several  railroads  passing  near  a  coal  mine,  the  same 
constitutional  obligation  rests  upon  all  of  them  to  permit  connections 
with  their  several  tracks.  Under  such  circumstances,  a  common  track 
to  be  used  by  all  the  roads  for  receiving  coal  into  their  cars  becomes  a 
necessity,  and  the  owner  of  the  mine  will  not  be  compelled  to  have  a 
separate  coal  chute  or  a  separate  entrance  to  his  mine  for  the  switch 
of  each  railroad  company. 

7.  A  railway  company  allowed  the  owners  of  a  coal  mine  to  connect 
.  their  mine  with  its  track  by  means  of  a  switch,  a  part  of  which  was  on 

the  company's  right  of  way  and  a  part  on  the  land  of  the  owners  of  the 
mine.  After  some  years  the  mine  owners  allowed  another  railway  com- 
p&nj  to  connect  a  switch  from  its  tracks  with  the  mine,  using  a  small 
part  of  the  other  s'witch,  so  that  the  only  point  where  the  two  switches 
were  joined  was  in  the  track  upon  the  weighing  scales  near  the  coal 
bank,  under  the  coal  chute.  The  cars  wfre  shoved  upon  and  off  the 
scales  from  and  to  the  respective  switches  by  hand,  only:  Held,  tliaf 
such  a  joint  use  of  the  common  track  upon  the  weighing  scales,  for  the 
puri>08e  of  loading  cars  and  pushing  them  upon  the  several  switches, 
could  not  injure  the  first  named  railway  company,  or  justify  it  in  sev- 
ering the  connection  with  its  track. 

8.  In  such  case,  the  fact  the  second  railway  company  might  shove  its 
cars  upon  the  first  company's  track,  or  that  the  manager  of  the  first 
company  thought  the  joint  use  of  the  switeh  at  the  weighing  scales 
would  be  unsafe,  would  not  justify  the  latter  company  in  disconnecting 
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the  HWilob  from  its  main  tracks,  and  in  refusing  to  furnish  cars  at  the 
cr>at  miut^.  If  such  joint  use  is  unsafe,  the  facts  making  it  unsafe  should 
be  averred  in  the  pleading  attempting  to  justify  the  severance. 

9.  BAMK^improper  use  of  switch  connection — remedy.  Should  a  mine 
owner  inuke  an  improper  use  of  a  switch  or  side-track  to  its  mine,  so 
US  to  injure  in  any  way  the  railway  company  allowing  the  connection, 
the  cLuirts  wll  furnish  the  company  a  remedy  for  the  wrong.  But  this 
will  not  author  ze  the  company  to  take  the  law  into  its  own  hands,  and 
refuse  to  tlo  what  the  constitution  requires  it  to  do,— or,  in  other  words, 
to  cut  off  the  connections  of  such  switch  with  its  tracks. 

ID.  Samb — discrimination — as  between  individuals — duty  to  afford  fa^ 
ciUiits  fo  ali.  A  railway  company  can  not  lawfully  make  any  injurious 
orurbitrury  discrimination  between  individual -i  in  its  dealings  with  the 
public.  Aa  railway  companies  mast  deliver  grain  to  all  elevators  upon 
the  lines  of  their  roads,  or  connected  therewith  by  side-tracks,  so,  also, 
nniHt  tli<  y  receive  shipments  of  coal  from  all  coal  mines  on  the  lines  of 
their  road,  or  connected  therewith  by  side-tracks. 
X  11.    So  a  railroad  company  will  not  be  justified  in  refusilig  to  permit 

the  owners  of  a  coal  mine  to  ship  coal  over  its  road  merely  because  such 
owners  iiiso  ship  coal  from  the  same  mine  over  the  road  of  another 
€'  kfijijuny.  A  railroad  company  has  no  right  to  refuse  to  carry  freight 
uiilevH  it  has  a  monopoly.  It  is  for  the  interest  of  the  public  that  there 
Bhiill  be  full  and  fair  competition  between  railroad  companies  operating 
lu  this  Stute. 

12.  Mandamus — at  whose  instance.  A  private  person  may  apply  for 
a  manffamnB  to  enforce  a  public  duty  not  due  to  the  government  as 
such,  without  the  intervention  of  the  government  law  officer. 

1  :i.  SAUE^-prerequisites,  To  entitle  a  party  to  the  writ  of  mandamus, 
tlif  pari  V  applying  for  it  must  show  a  clear  legal  right  to  have  the  thing 
whi(^U  m  ai^sked  for,  done,  and  it  must  be  the  clear  legal  duty  of  the  party 
eonght  to  be  coerced,  to  do  the  thing  he  is  called  upon  to  do. 

l-L  SAitE— pirarfin(7  and  practice.  Under  our  present  practice,  the 
answer  or  plea  to  the  petition  for  mandamus  takes  the  place  of  the  re- 
turn to  thc^  alternative  writ  under  the  former  practice.  The  respondent 
mnnt  dvny  the  facts  alleged  in  the  petition  on  which  the  claim  of  the 
relator  is  founded,  or  set  up  other  facts  suffl«ient.  in  law,  to  defeat  such 
fliilm»  fiinting  these  facts  positively  and  distinctly.  All  the  material 
factHiillfvLT'd  in  the  petition,  not  denied  by  the  pleadings  of  the  respond- 
ent, muBt  be  taken  as  true. 

Writ  of  Error  to  the  Appellate  Court  for  the  First  District ; 
— Iieanl  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  Eichard  S.  Tuthill,  Judge,  presiding. 
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Mr.  William  Brown,  for  the  plaintiff  in  error : 

The  managing  officer  having  determined  that  the  joint  use 
of  the  switch  was  unsafe  to  passengers,  employes  and  property, 
it  was  the  duty  of  plaintiff  in  error  to  immediately  avoid  the 
danger  by  severing  the  connection  with  its  tracks. 

The  performance  of  specific  acts  will  be  compelled  by  man- 
damus only  when  the  duty  to  discharge  them  is  clear  and  well- 
defined, — ^when  no  element  of  discretion  is  involved.  People  v. 
Didaney,  96  HI.  503;  State  v.  Tmnpike  Co.  16  Ohio  St.  308; 
High  on  Ex.  Legal  Bern.  sees.  25,  321 ;  State  v.  Howard  County 
Court,  39  Mo.  375. 

The  principle  is  well  established,  that  where  it  is  sought  by 
mandamus  to  coerce  the  performance  of  a  particular  act,  the 
party  applying  must  show,  not  only  the  clear  legal  right  to 
have  the  thing  done,  but  he  must  show  affirmatively  that  the 
corporation  has  the  power,  and  that  it  is  its  duty,  to  do  the 
act  in  the  manner  sought.  Tappan  on  Mandamus,  11 ;  People 
V.  Hatchy  33  111.  69 ;  Village  of  Hyde  Park  v.  Thatcher,  13  Braw. 
613 ;  Commissioners  v.  People,  ^^  111.  339. 

Where  the  duty  is  not  specific,  but  general,  and  its  perform- 
ance as  such  involves  the  exercise  of  judgment  and  discretion, 
the  writ  will  not  lie.  This  is  elementary  law.  Commissioners 
V.  People,  19  Bradw.  253 ;  Tappan  on  Mandamus,  64,  282 ; 
St.  Clair  County  v.  People,  85  111.  396;  School  Inspectors  v. 
People,  20  id.  525 ;  Hildrath  v.  Heath,  1  Bradw.  83 ;  Kelly  v. 
Chicago,  62  111.  279;  People  v.  Williams,  55  id.  178;  High  on 
Ex.  Legal  Rem.  sec.  124 ;  Swann  v.  Gray,  44  Miss.  392 ;  Mayor 
V.  Rainwater,  47  id,  547;  People  v.  Metzger,  47  Cal.  524; 
People  V.  Board  of  Supervisors,  84  HI.  303  ;  Decatur  v.  Paulding, 
14  Pet.  499 ;  United  States  v.  Guthrie,  17  How.  284 ;  United 
States  V.  Commonwealth,  5  Wall.  563 ;  Litchfield  v.  Register, 
9  id.  569;   United  States  v.  Lamar,  116  U.  S.  423. 

The  construction  and  maintenance  of  switches  and  the  place 
of  location  are  necessarily  left  to  the  sound  discretion  of  the 
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company*    1  Eohrer  on  Eailroads,  490 ;  Railroad  Co,  v.  Speers, 
56  Pa.  St.  325. 

Mr.  John  M.  Hamilton,  and  Mr.  Chables  C*  Gilbert,  Jr., 
for  the  defendants  in  error : 

The  G  jnstitution  and  statute  give  no  discretion  as  to  the 
allowing  of  connections.  That  is  a  clear  legal  daty,  enforce- 
able by  mandamus,  Vincent  v.  Railroad  Co,  49  HI.  33  j  People 
V.  Railroad  Co,  55  id.  95;  Railway  Co,  v.  People,  56  id,  307; 
Ho\ft  V.  Railroad  Co.  93  id.  609 ;  People  v.  Railroad  Co,  28 
Him,  549 ;  Abbott  v.  Railroad  Co,  80  N.  Y.  31;  State  v-  Mail- 
road  Co,  29  Conn.  538. 

Freight  must  be  received  by  a  railroad  company  according 
to  its  usage.     68  Am.  Dec.  875. 

By  its  own  voluntary  act  the  company  established  relator's 
coal  shaft  upon  the  side-track,  at  a  "place"  where  it  could 
receive  coal,  to  be  transported  as  freight.  (Eev.  Stat.  chap. 
1 14,  see.  22,)  The  company  is  bound  to  receive  coal  as  freight 
there,  and  restore  the  connection  of  this  track,  and  furnish 
cars  thereon.  When  the  remedy  relates  to  a  private  right, 
the  person  interested  in  having  the  right  enforced  must  be- 
come the  relator.     11  111.  202. 

The  relator's  right  to  the  writ  must  clearly  appear.  86  HI. 
613,  .J 

The  writ  lies  to  compel  a  common  carrier  to  deliver  grain 
at  any  elevator  on  its  line.    Railway  Co,  v.  People,  56  III,  365, 

The  writ  has  been  granted  to  compel  a  railroad  company 
to  build  a  bridge.  (Railroad  Co,  v.  Railroad  Co,  7  Md.  70.) 
To  re-instate  its  road  after  the  rails  have  been  taken  up, 
(Eex  T,  Railroad  Co,  2  B.  &  A.  646.)  To  receive  merchandise 
for  shipment.  {Ex  parte  Robins,  7  D.  &  P.  C.  566;  2  Shel- 
ford  on  Eailways,  848.)  To  restore  an  abandoned  station. 
{State  V.  Railroad  Co,  37  Conn.  165.)  To  furnish  and  main- 
tam  stations  for  passengers  and  freight  at  all  proper  points 
on  ite  line.    State  v.  Railroad  Co,  17  Neb.  647:  Mimn  v.  Illi^ 
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$im,  94  U.  8. 113 ;  State  v.  Telegraph  Co.  17  Neb.  126 ;  Mes- 
tenger  v.  Railroad  Co,  36  N.  J.  407. 

Duties  and  obligations  imposed  by  statute  are  always  en- 
forced by  mandamus,  unless  some  other  mode  is  prescribed  by 
statute,  (2  Eedfield  on  Railways,  276,  277,)  and,  in  a  word, 
to  do  whatever  is  required  by  law.  1  Eedfield  on  Railways, 
278,  279 ;  0  Bacon's  Abridgment,  428. 

The  law  orders  these  parties  to  perform  the  duty  if  they 
liiild  the  road.     Regina  v.  Trustees,  1  Q.  B.  680. 

When  a  person  desires  to  be  placed  in  the  possession  of  a 
right  illegally  and  unjustly  withheld  from  him,  and  not  dam- 
ages for  the  injury  done  him,  the  writ  of  mandamus  is  a  proper 
remedy  to  give  the  thing  itself,  the  withholding  of  which  con- 
stitutes the  injury  complained  of.  Railroad  Co.  v.  Wisdom, 
h  Heisk.  125 ;  Moses  on  Mandamus,  14. 

Private  persons  may,  without  the  intervention  of  the  govern- 
ment law  officers,  move  for  a  mandamus  to  enforce  a  public 
duty  not  due  the  government  as  such.  This  is  true  in  all 
-cases  where  the  defendant  owes  a  duty  in  the  performance  of 
which  the  prosecutor  has  a  peculiar  interest.  Railroad  Co.  v. 
Edl  91  D.  S.  343;  Regina  v.  Railroad  Co.  2  B.  &  A.  646. 

The  writ  should  be  to  re-instate  and  lay  down  again.  Re- 
gina  V.  Railroad  Co.  2  B.  &  A.  652. 

To  authorize  the  issuing  of  a  writ,  it  is  not  necessary  to 
show  a  positive  refusal.  It  is  sufficient  to  show  a  manifest 
intention  not  to  perform.     33  N.  J.  110. 

It  is  no  sufficient  excuse  to  say  that  respondent's  road  is 
no  longer  necessary  for  the  shipment  of  complainant's  coal. 
Bedfield  on  Law  of  Railways,  648 ;  Railroad  Co,  v.  Hoyt,  1 
Bradw.  385. 

Mr.  Justice  Maoruder  delivered  the  opinion  of  the  Court : 

This  is  a  petition  for  a  mandamus,  filed  by  Sufifern  Bros., 
the  defendants  in  error,  against  the  Chicago  and  Alton  Rail- 
road Company,  the  plaintiff  in  error,  to  compel  the  Company 
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to  restore  a  switch  or  side-track  connection  between  its  main 
track  and  the  coal  mine  of  Suflfem  Bros.,  and  to  furnish  cara 
for  the  transportation  of  coal  from  the  mine.  The  Circuit 
Court  awarded  the  writ,  and  its  judgment  has  been  afltoned 
by  the  Appellate  Court,  from  which  the  case  is  brought  here- 
by writ  of  error. 

The  coal  mine  is  situated  a  shoii  distance  west  of  the  right 
p>  of  way  of  the  company,  which,  at  this  point,  is  one  hundred 

W'^:  feet  wide  and  runs  from  the  northeast  to  the  southwest.    Th^ 

V-  side  track  was  built  in  1879  under  a  contract  then  made  be- 

%''■■  ■ 

1^;  tween  the  company  and  Suflfem  Bros.    The  cost  of  it  was  paid 

by  Suflfem  Bros,  at  the  rate  of  $1.00  per  foot,  amounting  to* 
$793.00.  It  was  (instructed  with  the  consent  of  the  company  . 
and  under  the  supervision  of  the  company's  servants.  It  is- 
partly  upon  the  railroad  right  of  way  and  partly  upon  the  land 
of  the  defendants  in  error.  It  starts  from  the  main  track  at 
a  point  northeast  of  the  coal  mine,  and  connects  again  with 
\t'-  the  track  at  a  point  southwest  of  the  mine,  diverging  to  the- 

westward  in  its  course  between  these  two  points,  so  as  to  pass- 
over  the  land  of  the  relators  near  the  coal  bank  and  under  the- 
coal  chute  attached  to  their  mine.  The  plaintiflf  in  error  fur- 
nished them  with  cars  and  hauled  coal  for  them  from  their 
coal  shaft  over  this  switch  to  various  places  on  the  main  line, 
to  which  shipments  were  made,  for  eight  years  from  1880  to* 
1887  inclusive. 

On  September  10, 1887,  plaintiflf  in  error,  the  respondent  ii* 
the  court  below,  severed  the  connection  between  the  switch  \ 
and  the  main  track  by  taking  out  the  frogs  and  connectiona  ^ 
at  both  ends  of  the  side  track,  and  has  ever  since  refused  to . 
restore  such  connection,  or  to  furnish  cars,  although  called 
upon  by  the  relators  to  do  so. 

Section  5  of  article  13  of  the  constitution  of  this  State 
provides  as  follows :  "and  all  railroad  companies  shaU  permit 
connections  to  be  made  with  their  track,  so  that  any  such 
consignee  (of  grain)  and  any  public  warehouse,  coal  bank  or 
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coal  yard,  may  be  reached  by  the  cars  on  said  railroad."  If 
the  respondent  had  no  right  or  authority  to  remove  the  con- 
nection, it  can  be  compelled  by  mandamus  to  restore  it  under 
the  constitutional  provision  thus  quoted. 

Two  rules  in  regard  to  the  issuance  of  a  writ  of  mandamus 
are  well  settled  by  all  the  authorities  upon  the  subject.  First, 
the  party  applying  for  it  must  show  a  clear  legal  right  to  have 
the  thing,  which  is  asked  for,  done.  Second,  it  must  be  the 
clear  legal  duty  of  the  party,  sought  to  be  coerced,  to  do  the 
thing  he  is  called  upon  to  do.  (Commissioners ^  etc.  v.  The 
People  ex  rel.  66  111.  339 ;  The  People  v.  C.  dt  A.  R.  R.  Co.  55- 
id.  95.) 

The  constitution  says,  that  the  respondent  **«ftaB  permit"  its- 
track  to  be  connected  with  the  coal  bank,  so  that  the  latter 
may  be  reached  by  the  cars  on  its  road.     The  command  to  it 
to  permit  such  connection  is  absolute  and  imperative.     Its- 
legal  duty  in  the  premises  is  so  plain  that  it  cannot  be  ques- 
tioned.    In  1879  and  for  eight  years  thereafter  it  performed 
its  duty  by  allowing  the  switch  to  be  connected  with  its  main  . 
track,  and  to  be  used  by  the  relators  in  shipping  coal  from 
their  mine.     If  in  1887  it  cut  the  switch  loose  from  its  track 
without  right  or  authority,  it  thereby  refused  any  longer  to-i 
grant  a  permission  which  the  constitution  commanded  it  to ,  " 
grant,  and  was  guilty  of  the  violation  of  a  public  duty  which ' 
the  organic  law  of  the  State  expressly  imposed  upon  it.    That 
mandamus  will  lie  in  such  a  case,  there  can  be  no  question.. 

When  the  side  track  was  first  laid,  the  respondent  may  have 
had  the  right  to  say  how  it  should  be  laid.    It  may  have  theu   ^ 
been  vested  with  such  discretionary  power,  as  that  it  was  au- 
thorized to  direct  in  what  particular  manner  the  connectionf 
should  be  made  with  its  main  track.     But  its  discretion  in  yv 
this  regard  was  exhausted  after  the  completion  of  the  switch,  ^ 
and  its  use  without  objection  for  a  number  of  years.     In  the 
late  case  of  The  People  ex  rel.  v.  L.  d  N.  R.  R.  Co.  120  111.  48, 
we  awarded  a  mandamus  to  compel  a  railroad  company  to 


Digitized  by  CjOOQ IC 


r, 
f 


'^ 


Y 


%S%  C.  &  A.  B.  K.  Co.  V,  SuPFEBN  et  al. 


Opinion  of  the  Court. 


Btop  its  trains  at  a  depot  in  McLeansboro.    It  was  ihere  held, 
\  that  the  fixing  of  the  terminal  point  of  its  road  in  a  town  or 

[city  was  within  the  discretion  of  the  railway  company,  but  that 
,  u\e  location  when  once  fixed  could  not  afterwards  be  changed 

}  by  the  company,  and  that  its  discretion  in  the  matter  had  been 

fully  and  finally  exercised  when  it  erected  a'depot  in  the  town, 

r  '  built  tracks  to  it  and  stopped  its  trains  there  for  nearly  thir- 

l  i^en  years. 

I  The  legal  right  of  the  relators  to  have  the  connection  of 

the  switch  restored,  if  it  was  wrongfully  removed,  follows  as  a 
necessary  corollary  from  the  legal  obligation  of  the  respondent 
to  make  such  restoration.  When  the  constitution  enjoins  it 
as  a  duty  upon  the  railroad  company  to  permit  a  cotinection 
between  its  track  and  any  coal  mine,  it  impliedly  confers  upon 
H«  the  owner  of  such  coal  mine  the  right  to  call  upon  the  company 
to  grant  such  permission,  and  to  continue  it  when  once  granted. 
The  doctrine  in  this  country  is,  that  a  private  person  may  ap- 
ply for  a  mandamus  to  enforce  a  public  duty,  not  due  to  the 
government  as  such,  without  the  intervention  of  the  govern- 
ment law  officer.  (The  County  of  Pike  v.  The  People,  11  111. 
^02 ;  City  of  Ottawa  v.  The  People,  48  id.  233 ;  Union  Pacific 
E.  It  Co.  V.  Hall  et  al  91  U.  S.  343). 

The  question  next  to  be  considered  is,  by  what  right  or  au- 
thority respondent  has  assumed  to  disconnect  from  its  track 
the  switch  running  to  the  mine  of  the  relators,  and  to  deprive 
them  thereby  of  all  facilities  for  shipping  coal  in  its  cars  and 
ever  its  road. 

The  Chicago,  Santa  Fe  and  California  E.  E.  Co.  runs  west 
of  the  coal  mine,  and  its  right  of  way  is  nearly  parallel  with 
tlmt  of  plaintiff  in  error.    About  September  1,  1887,  the  Santa 

4L  Fe  R.  K  Co.  constructed  a  switch  from  its  main  track  to  the 

muie  of  the  relators,  and  received  some  shipments  of  coal  over 
its  line  from  the  coal  mine  by  means  of  such  switch.  This  new 
connection  between  the  mine  and  the  Santa  Fe  road  has  given 
me  to  aU  the  trouble  between  the  relators  and  the  respondent. 
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The  pleadings  are  voluminous  and  complicated.  The  re- 
spondent answered  the  petition.  The  relators  filed  replications 
to  the  answer.  The  respondent  filed  two  rejoinders  to  the  rep- 
lications. The  relators  demurred  to  the  rejoinders.  The  trial 
court  sustained  the  demurrer,  and  the  plaintiff  in  error  electing 
to  stand  by  its  rejoinders,  a  judgment  was  rendered  award- 
ing the  writ.  We  do  not  deem  it  necessary  to  pass  upon  the 
various  objections  made  by  each  party  to  the  pleadings  of  the 
other,  or  to  determine  the  comparative  merits  of  the  pleadings 
upon  both  sides.  It  will  be  suflScient  to  refer  to  such  state- 
ments therein  as  we  consider  material  to  the  decision  of  the 
case. 

The  relators  aver,  that  the  Santa  F^|\dMSi  does  not  cross   \  / 

or  interfere  with  the  main  track  of  the  mspondent,  or  with/y 
the  switch  built  from  respondent's  traclvM)  the  mine,  except 
that,  in  connecting  with  both  roads,  emptmcoal  cars  from  the 
separate  switch  of  each  railroad  are  puslild  by  hand  by  the 
servants  of  relators  upon  the  tracktfn  the  weighing  scales  near 
the  coal  bank  under  the  coal  chute  attached  to  the  mine,  and, 
after  being  loaded  and  weighed,  are  pushed  off  said  scales  by 
Laud,  and  delivered  upon  the  separate  switches  of  the  two 
railroads  away  from  and  without  any  interference  with  each 
other;  and  relators  further  aver  that  this  was  the  practice 
when  respondent's  switch  was  the  only  one  connected  with  the 
mine,  and  that  neither  company  runs,  or  is  permitted  to  run, 
its  engines  or  cars  over  said  scales,  or  over  the  switch  of  the 
other  company,  but  that  the  cars  at  that  point  are  and  always 
have  been  handled  by  hand. 

The  respontteht  avers,  that  the  relators  permitted  the  Santa 
Fe  company,  without. the  consent  of  respondentj  to  .connect 
with  and  jointly  use,  upon  the  property  of  the  relators,  the  switch 
built  from  respondent's  road,  whereby  the  Santa  Fe  company 
"would  be  enabled  to  transfer  its  cars  over  the  said  switch  to 
and  upon  the  main  tracks  of  defendant,"  and  that,  in  the  judg- 
ment of  respondent's  general  manager,  such  joint  use  would 
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not  be  safe  or  prudent,  "wherefore  defendant  did  remove  the 
frogs,"  etc. 

The  respondent  admits  in  its  pleadings,  that  the  only  point 
where  the  two  switches  connect  is  upon  the  land  of  the  rela- 
tors, and  not  upon  its  own  right  of  way.  Under  our  practice, 
the  answer  or  plea  to  the  petition  for  mandamus  takes  the 
place  of  the  return  to  the  alternative  writ.  The  respondent 
must  deny  the  facts  alleged  in  the  petition,  on  which  the  claim 
of  the  relator  is  founded,  or  set  up  other  facts  'Sufficient  in 
law  to  defeat  such  claim,  stating  these  facts  positively  and 
distinctly.  (Moses  on  Mandamus,  page  210).  Every  intend- 
ment is  made  against  returns  which  do  not  answer  the  im- 
portant facts.  (The  People  ex  rel.  Brewster  et  al.  v.  KUduff,  15 
HI.  492;  The  People  ex  rel  v.  Ohio  Grove  Town,  51  id.  191). 
Nowhere  in  its  pleadings  does  the  respondent  deny,  that  the 
only  point,  where  the  two  switches  were  joined,  was  in  the 
track  upon  the  weighing  scales  near  the  coal  bank  under  the 
coal  chute,  or  that  cars  were  shoved  upon  and  off  the  scales 
from  and  to  the  respective  switches  by  hand,  and  not  other- 
wise. These  allegations  in  the  pleadings  of  the  relators  mast, 
therefore,  be  assume4^  to  be  true.  It  is  difficult  to  understand 
how  such  a  joint  use,  as  is  here  described,  of  a  common  track 
upon  the  weighing  scales  of  the  relators  for  the  purpose  of  load- 
ing cars  with  coal,  and  then  pushing  them  by  hand  upon  the 
respective  switches  of  the  two  roads,  could  in  any  way  injure 
the  plaintiff  in  error,  or  justify  its  severance  of  the  connection 
with  its  track. 

There  was  no  danger  to  the  servants  or  property  of  the  re- 
spondent. The  cars  were  shoved  upon  and  from  the  scales 
by  the  servants  of  the  relators.  It  is  not  sufficient  to  aver  that 
the  Santa  Fe  cars  might  be  shoved  upon  respondent's  traok. 
It  is  not  alleged  that  any  Santa  Fe  cars  were  ever  pushed  upon 
its  main  track,  or  upon  its  right  of  way,  or  upon  the  Switch 
leading  to  its  track  except  at  the  common  point  of  juncture 
above  indicated. 
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Counsel  for  plaintiff  in  error  says,  that  its  manager,  in  the  v  v 

exercise  of  his  discretion,  determined  that  such  joint  use  and  | 

occupation,  as  are  above  mentioned,  were  unsafe  and  impru-  :l 

dent,  and  for  that  reason  that  it  had  a  right  to  disconnect  the  ,i 

side  track,  and  that  it  cannot  be  compelled  by  mandamus  tol  { 

do  what  depends  upon  the  exercise  of  discretion.   It  is  neces-'  I 

saiy  to  go  further  than  to  state  that  the  manager  tkoiight  the  j 

joint  use  to  be  unsafe.   Facts  must  be  set  up  showing  wherein  | 

such  use  was  unsafe.     No  such  facts  are  averred.     What  the  I 

plaintiff  in  error  is  called  upon  to  do  is  to  permit  a  connection  I 

between  its  track  and  the  coal  mine.     It  has  no  discretion  in  \ 

the  performance  of  this  duty.     By  the  command  of  the  con-  I 

stitution  it  must  permit  the  connection.     If  the  owner  of  the  | 

mine  makes  an  improper  use  of  the  switch  or  sidetrack,  so  as  '] 

to  injure  plaintiff  in  error  in  any  way,  the  courts  will  furnish 
it  a  remedy  for  the  wrong  suffered.  But  it  has  no  right  to 
take  the  law  into  its  own  hands  and  refuse  to  do  what  the  con- 
stitution requires  it  to  do. 

The  Santa  Fe  Bailroad  Company  is  also  obliged  to  permit 
its  track  to  be  connected  with  the  mine  of  the  relators.  If 
there  were  several  other  railroads  passing  near  the  mine,  the 
same  constitutional  obligation  would  rest  upon  each.  Under 
such  circumstances,  a  common  track  to  be  used  by  all  the 
roads  for  receiving  coal  into  their  cars  would  become  a  neces- 
sity. The  owner  of  the  mine  would  not  be  compelled  to  have  a 
separate  coal  chute,  or  a  separate  entrance  to  his  mine  for  the 
switch  of  each  railroad  company.  We  have  held  in  a  number 
of  cases,  that  a  railroad  company  is  bound  to  deliver  grain  at 
any  elevator  or  warehouse,  to  which  such  grain  may  be  con- 
signed, along  the  line  of  its  road  or  connected  with  its  main 
track  by  a  side  track,  which  it  had  permitted  to  be  laid  down. 
(Vincent  et  al.T.  C.  dbA.  R,  R.  Co.  49  Bl.  33 ;  People  v.  C.  d 
A.  B.  R.  Co.  56  id.  95;  C.d  N.  W.  R.  R.  Co.  v.  People,  56  id. 
365;  Hoyt  v.  C.  B-.  dt  Q.  R.  R.  Co.  93  id.  601).  Switches, 
branching  off  from  the  main  tracks  of  a  number  of  roads,  fre- 
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qttently  connect  with  one  or  two  tracks  under  the  archway  of 
an  elevator,  where  grain  is  loaded  into  or  unloaded  from  the 
cars  of  all  the  roads.  Such  common  tracks  are  used  by  all 
the  companies  delivering  or  receiving  grain  at  the  elevator. 
1^  Wouldjone  of  these  companies  be  justified  in  disconnecting 

I  the  switch  running  from  its  track,  because  the  owner  of  the 

elevator  permitted  some  other  company  to  use  the  common 
track  under  the  archway  ? 
I  As  plaintiff  in  error  permitted  the  side  track  to  be  built  con- 

necting its  main  track  with  the  mine,  and  has  continued  for 
years  to  furnish  cars  to  haul  coal  from  the  mine  over  its  line, 
I  such  side  track  must  be  considered  as  a  part  of  its  line,  (Fin- 

I  cent  V.  C,  d  A.  R.  R.  Co.  supra),  and  it  has  been  held  that  a 

railroad  company  can  be  compelled  by  mandamus  to  operate 
^  its  road  as  a  continuous  line,  and  to  replace  a  part  of  its  track 

1^  which  it  has  wrongfully  taken  up.     (0.  dk  M.  Ry,  Co.  v.  The 

People  ex  rel.  120  HI.  200,  and  cases  there  cited). 
L  The  petition  in  this  case  avers,  that  respondent  informed 

the  relators,  that  it  severed  the  connection  because  relators 
had  made  use  of  the  Santa  Fe  switch  for  the  shipment  of  their 
coal,  and  that  respondent  notified  the  relators,  that  it  would 
refuHe  to  receive  coal  from  their  mine  for  shipment  if  relators 
continued  to  avail  themselves  of  the  facilities  of  the  Santa  Fe 
road  for  the  transportation  of  coal.  This  averment  is  not 
specifically  traversed  in  the  answer.  Tapping,  in  his  work  on 
ItJantlamus,  (marg.  pge.  349),  says:  "every  distinct  and  ma- 
'  terial  allegation,  contained  in  the  writ,  must,  if  it  be  intended 
to  contradict  them,  be  traversed.  *  *  *  Such  of  the  ma- 
terial suggestions  and  allegations  of  the  writ,  which  are  not 
denied  or  traversed  by  the  return,  are,  in  contemplation  of 
law,  admitted  by  the  defendant  to  be  true." 

Even  if  it  can  be  truthfully  said,  that  there  are  general 
words  "of  denial  in  the  answer  which  are  suflScient  to  negative 
the  last  mentioned  averment,  it  otherwise  appears  from  the 
pleadings,  that  such  averment  suggests  the  true  reason  for  the 
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Beverance  of  the  side  track.  The  respondent  alleges  in  its 
answer,  that  the  relators  can  take  all  the  coal  from  their  mine 
by  means  of  the  Santa  Fe  switch,  and  that,  since  they  have 
acquired  the  meanja  of  shipping  coal  over  the  Santa  Fe  road^ 
they  have  abandoned  the  shipment  of  coal  upon  respcndent's 
line.  The  fact,  that  the  relators  had  acquired  the  means  of 
shipping  coal  over  the  Santa  Fe  road  by  means  of  a  new  switch 
connection  therewith,  is  thus  admitted  by  the  answer  to  be  the 
cause  of  the  alleged  abandonment  of  shipments  over  the  re- 
spondent's road.  But  it  clearly  appears  that  the  abandonment 
of  such  shipments  was  not  voluntary  but  forced.  Bespondent 
compelled  the  relators  to  abandon  its  line  because  it  took  up 
the  frogs  and  disconnected  the  sidetrack.  The  allegations  in 
the  pleadings  of  the  relators,  that,  when  the  switch  was  sev- 
ered, they  were  shipping  about  126  car  loads  of  coal  per  month 
over  the  Chicago  &  Alton  road,  and  had  contracts  at  that  time 
for  the  delivery  of  coal  to  persons  along  the  line  of  that  road, 
and  were  unable  to  comply  with  their  contracts  by  reason  of 
such  severance,  and  up  to  that  time  had  only  shipped  three 
car  loads  of  coal  over  the  Santa  Fe  road,  and  were  only  obliged 
to  abandon  their  shipments  over  respondent's  road  because  of 
the  respondent's  act  in  severing  the  side  track  from  the  main 
track,  are  nowhere  traversed  either  by  a  general  or  special 
denial. 

It  follows  that,  according  to  the  respondent's  own  averments, 
it  removed  the  connection  with  the  mine  of  the  relators,  be- 
cause the  relators  chose  to  make  some  shipments  of  coal  over 
the  Santa  Fe  line.  In  this  view  the  conduct  of  the  plaintiff 
in  error  is  wholly  inexcusable. 

One  railroad  company  is  not  justified  in  refusing  to  permit 
the  owners  of  a  coal  mine  to  ship  coal  over  its  road,  because 
such  owners  also  ship  coal  from  the  same  mine  over  the  road 
of  another  railroad  company.  It  is  the  duty  of  a  railroad 
company  to  carry  any  freight  that  is  offered  provided  its  legal: 
charges  for  such  carriage  are  paid.     It  cannot  take  the  posi- 
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tion,  that  it  will  not  carry  coal  from  a  mine  upon  the  line  of 
its  road  unless  it  is  allowed  to  carry  all  the  coal  from  such 
mine.  It  is  foi"  the  interest  of  the  public  that  there  should  be 
full  and  fair  competition  between  the  different  railroad  com- 
panies operating  their  lines  in  the  State.  Serious  injury  will 
result  to  the  business  interests  of  the  country,  if  shippers  can 
he  compelled  by  arbitrary  measures  to  patronize  one  railroad 
to  the  exclusion  of  all  others.  No  monopolies  would  be  more 
odious  than  those  which  would  result  from  the  adoption  of 
such  a  policy. 

It  is  admitted  that  a  side  track  connects  the  main  track  of 
plaintiflf  in  error  with  the  coal  mine  of  the  Streator  and  Wil- 
mington Star  Coal  Company,  which  is  situated  a  short  distance 
north  west  of  the  mine  of  the  defendants  in  error,  and  that 
plaintiflf  in  error  furnishes  cars  to  said  Star  Coal  Company 
and  hauls  coal  for  it  from  its  mine.  Thus  one  coal  mine  is 
aided  in  the  prosecution  of  its  business,  while  another  is  forced 
to  siiflfer  loss  for  want  of  the  necessary  means  of  transportation. 

In  Vincent  t.  C,  dt  A.  R.  R.  Co.  supra,  and  Chi,  dt  N.  IV. 
Rlw'y  Co.  V.  The  People,  supra,  certain  railroad  companies 
claimed  the  right  to  deliver  all  the  grain  transported  over  their 
lines  to  particular  elevators  in  the  city  of  Chicago  which  they 
favored,  and  to  refuse  to  deliver  any  grain  to  other  elevators 
which  they  did  not  favor.  In  the  Vincent  case  we  said :  The 
^'evident  object  (of  the  Legislature)  was  to  prevent  the  growth 
of  those  injurious  monopolies  in  the  grain  trade,  which  would 
almost  necessarily  spring  from  the  toleration  of  such  a  prac- 
tice as  that  which  these  appellants  seek  to  enjoin..  To  do  this, 
it  was  necessary  to  secure  to  every  warehouseman,  whose  ware- 
house was  connected  by  a  side  track  with  a  railway,  the  right 
to  a  delivery  of  all  grain  consigned  to  him.  *  *  *  It  (the 
railroad  company)  must  deal  fairly  by  the  public,  and  this  it 
would  not  be  doing  if  allowed  so  to  discriminate  as  to  build  up 
the  business  of  one  person  to  the  injury  of  another  in  the  same 
trade." 
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In  the  Chi.  dk  N.  W.  Rlw'y  case,  after  stating,  that  contracts 
with  raihroad  companies  to  deliver  all  the  grain  hauled  by  them 
io  particular  warehouses,  or  all  the  lumber  hauled  by  them  to 
particular  lumber  yards,  etc.,  would  enable  such  companies 
to  "subject  the  business  of  the  State  almost  wholly  to  their 
control,  as  a  means  of  their  own  emolument,"  we  said :  "How 
injurious  to  the  public  would  be  the  creation  of  such  a  system 
of  organized  monopolies  in  the  most  important  articles  of  com- 
merce, claiming  existence  under  a  perpetual  charter  from  the 
State,  and,  by  the  sacredness  of  such  charter,  claiming  also 
to  set  the  legislative  will  itself  at  defiance,  it  is  hardly  worth 
while  to  speculate.  It  would  be  diflScult  to  exaggerate  the  evil 
of  which  such  a  system  would  be  the  cause,  when  fully  devel- 
oped, and  managed  by  unscrupulous  hands.  *  *  *  The 
principle  that  a  railroad  company  can  make  no  injurious  or 
arbitrary  discrimination  between  individuals  in  its  dealings 
with  the  public,  not  only  commends  itself  to  our  reason  and 
sense  of  justice,  but  is  sustained  by  adjudged  oases." 

The  language  thus  quoted  applies  to  the  case  in  hand.  It 
was  the  evident  design  of  the  constitutional  provision  above 
quoted  to  compel  the  railroads  to  furnish  the  coal  mines  in 
the  State  with  all  necessary  facilities  for  the  shipment  and 
transportation  of  coal.  As  the  railroad  companies  must  de- 
liver grain  to  all  elevators  upon  the  lines  of  their  roads,  or 
connected  therewith  by  side  tracks,  so  also  must  they  receive 
shipments  of  coal  from  all  coal  mines  on  the  lines  of  their 
roads  or  connected  therewith  by  side  tracks. 
'  The  mandamus  was  properly  issued.  The  judgment  of  the 
AppeUate  Court  is  affirmed.  Judgment  affirm4^d, 

Mr.  Justice  Cbaig^  dissenting : 

As  I  do  not  agree  with  the  majority  of  the  coud;  in  the  de- 
cision of  this  case,  I  have  thought  it  proper  to  state  my  views. 

This  was  a  petition  for  mandamus^  brought  by  defendants  in 
error,  who  operate  a  coal  mine  in  Grundy  county,  to  compel 

19--129  Iiili. 
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the  Chicago  and  Alton  Eailroad  Company  to  restore  a  certain 
switch  connection  between  its  main  track  and  the  coal  shaft 
of  defendants  in  error,  and  also  to  compel  the  railroad  com- 
pany to  furnish  cars  on  the  switch  for  the  use  of  defendants 
in  error  in  the  shipment  of  their  coal.  No  evidence  was  intro- 
duced in  this  case.  All  the  questions  involved  arise  on  the 
pleadings.  It  appears  from  the  pleadings,  that  the  side-track 
or  switch  was  constructed  in  1879  by  the  railroad  company, 
from  its  main  track  to  the  coal  mine  of  defendants  in  error, 
partly  on  the  right  of  way  of  the  company,  and  partly  on  land 
pf  defendants  in  error  which  joins  the  right  of  way.  Defend- 
ants in  error  paid,  on  account  of  the  construction  of  the  switch, 
$793.  From  the  time  the  switch  was  constructed  until  the 
month  of  September,  1887,  the  switch  was  used  solely  by  the^ 
railroad  company,  the  company  placing  empty  cars  upon  it, 
which  defendants  in  error  would  fill  with  coal,  and  then  the 
company  would  transport  the  coal  over  its  line  of  road  to  its 
proper  destination.  In  September,  1887,  the  Chicfigo,  Santa 
Fe  and  California  Bailroad  Company,  at  the  instance  and  re- 
quest of  defendants  in  error,  built  a  side-track  from  its  main 
line  into  this  switch,  which,  of  course,  gave  it  the  joint  use  of 
the  switch  which  the  Alton  road  had  constructed.  When  the 
Alton  railroad  company  learned  the  fact,  it  removed  the  frogs 
which  connected  the  main  track  with  the  switch,  and  thus  the 
connection  between  the  main  line  and  coal  mine  was  broken, 
and  this  action  was  brought  to  restore  the  connection,  as  stated 
before. 

The  railroad  company  put  in  an  answer  to  the  petition,  in 
which  some  of  the  facts  alleged  were  admitted  and  others  de- 
nied. Among  other  things,  the  answer  contained  the  follow- 
ing :  "Respondent  admits  that  about  the  first  of  September 
the  Chicago,  Santa  Fe  and  California  Railroad  Company  con- 
structed a  switch  to  said  coal  mine,  and  respondent  avers  that 
it  did  so  by  the  procurement  and  consent  of  petitioners,  and 
petitioners,  without  the  knowledge  and  consent  of  respondent. 
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connected  said  switch  of  said  Chicago,  Santa  Fe  and  California 
Railroad  Company  with  the  switch  leading  to  the  main  track 
of  this  respondent,  so  as  that  the  cars  of  the  said  Chicago, 
Santa  Fe  and  California  Railroad  Company  might  be  pushed 
onto  the  right  of  way  and  main  track  of  respondent,  without 
its  knowledge  or  consent,  and  respondent  thereupon  declined 
to  permit  such  connection  with  its  main  track  to  remain,  and 
in  the  exercise  of  its  judgment  and  discretion  as  to  the  safety 
and  good  policy  of  such  connection,  determined  that  it  was 
unwise,  unsafe  and  improper  for  it  longer  to  permit  the  switch, 
so  out  of  its  control,  to  connect  with  its  main  track,  and  be- 
lieving that  such  connection  might  in  some  way  become  dan- 
gerous to  the  lives  and  limbs  of  its  passengers  and  employes, 
and  dangerous  to  its  property,  it  did  disconnect  its  main  track 
from  such  side-track  by  the  removal  of  the  frogs  on  its  right 
of  way,  as  was  its  duty  and  right  to  do." 

To  the  answer  the  petitioner  filed  seven  replications.  No.  6 
r»ontains  the  following:  "Defendants  ought  not  to  be  pre- 
cluded by  reason  of  the  allegation  in  said  answer  contained, 
that  about  the  first  df  September,  1887,  the  Chicago,  Santa 
Fe  and  California  Railroad  Company  constructed  a  switch  to 
said  coal  mine,  and  that  it  did  so  by  and  with  the  procurement 
and  consent  of  petitioners,  and  that  petitioners,  without  the 
knowledge  and  consent  of  defendant,  connected  said  switch 
of  the  Chicago,  Santa  Fe  and  California  Railroad  Company 
with  the  switch  leading  to  the  main  track  of  defendant,  with- 
out its  knowledge  or  consent,  and  the  defendant  thereupon 
declined  to  permit  such  connection  with  its  main  track,  and, 
in  the  exercise  of  its  judgment  as  to  the  safety  and  good  policy 
of  such  connection,  it  determined  that  it  was  unwise,  unsafe 
and  improper  for  it  longer  to  permit  the  switch,  so  out  of  its 
control,  to  connect  with  its  main  track,  etc.,  because  they  say 
they  have  the  constitutional  right  to  have  their  said  coal  bank 
connected  with  both  of  said  railroads,  so  that  it  can  be  reached 
by  cars  thereon;   and  that  in  making  such  connection  the 
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switches  of  defendant's  road  do  not  in  anywise  connect  or  in- 
terfere with  each  other,  except  that  it  is  so  arranged  that  empty 
coal  cars  from  the  separate  switch  of  each  railroad  may  be 
and  are  pushed  by  hand  by  petitioners,  their  agents  and  ser- 
vants, upon  the  track  on  the  weighing  scales,  near  petitioners* 
coal  bank,  under  the  coal  chute  attached  to  said  mine,  and 
are  loaded  and  weighed  by  petitioners,  and  are  by  hand  pushed 
off  said  scales  and  delivered  upon  the  separate  switches  of  said 
two  railroads,  away  from  and  without  any  interference  with 
each  other;  and  the  manner  of  loading  and  delivering  said 
cars,  with  both  the  railroads,  as  aforesaid,  is  the  same  in  prac- 
tice as  it  has  always  been,  when  the  switch  of  the  defendant 
was  alone  connected  with  petitioners*  mine."  To  the  replica- 
tions the  defendant  filed  two  rejoinders,  to  which  petitioners 
demurred.  The  court  sustained  the  demurrer,  and  as  the  de- 
fendant elected  to  abide  by  the  rejoinders,  judgment  was  en- 
tered as  prayed  for  in  the  petition. 

It  is  first  claimed,  that  the  rejoinders  were  good,  and  that 
the  court  erred  in  sustaining  the  demurrer  to  them.  It  is  also 
insisted,  that  if  the  rejoinders  were  not  good,  then  the  demurrer 
ought  to  have  been  carried  back  and  sustained  to  the  replica- 
tions. It  will  therefore  be  necessary  to  consider  the  repli- 
cations, but  in  the  view  I  take  of  the  record,  it  will  only  be 
necessary  to  consider  replication  No.  6,  as  the  real  point  in 
controversy  arises  under  the  facts  alleged  therein. 

The  last  clause  of  section  5,  of  article  13,  of  the  constitution 
of  the  State  of  Illinois  (1870),  provides  as  follows:  "And  all 
railroad  companies  shall  permit  connections  to  be  made  with 
their  track,  so  that  any  such  consignee,  and  any  public  ware- 
house, coal  bank  or  coal  yard,  may  be  reached  by  the  cars  on 
said  railroad."  Paragraph  84,  section  22,  chapter  114,  of 
Starr  &  Curtis'  Statutes,  provides :  "Every  railroad  corpora- 
tion in  the  State  shall  furnish,  start  and  run  cars  for  the 
transportation  of  such  passengers  and  property  as  shall,  within 
a  reasonable  time  previous  thereto,  be  ready  or  be  offered  for 
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transportation  at  the  several  stations  on  its  railroad,  and  at 
the  junctions  of  other  railroads,  and  at  such  stopping  places 
as  may  be  established  for  receiving  and  discharging  way  pas- 
sengers and  freights ;  and  shall  take,  receive,  transport  and 
discharge  such  passengers  and  property  at,  from  and  to  such 
stations,  junctions  and  'places,'  on  and  from  all  trains  adver- 
tised to  stop  at  the  same  for  passengers  and  freight,  respect- 
ively, upon  due  payment  or  tender  of  payment  of  tolls,  freight 
or  fare  legally  authorized  therefor,  if  payment  shall  be  de- 
manded," etc.  Defendants  in  error,  in  the  argument,  predicate 
their  right  to  relief  on  the  above  provisions  of  the  constitution 
and  statute. 

I  think  it  is  plain,  from  the  language  of  the  constitution, 
that  a  railroad  company  may  be  required  by  the  owner  of  a 
coal  mine  to  permit  a  connection  with  its  track,  by  switch  or 
side-track,  at  a  proper  place,  in  order  that  the  mine  may  be 
reached  by  rail  and  the  coal  may  be  transported  by  car.  In- 
deed, the  original  arrangement,  set  out  in  the  pleadings,  under 
which  the  side-track  was  constructed  and  the  connection  with 
the  main  track  made,  and  under  which  the  side-track  was 
operated  for  eight  years  by  the  constant  delivery  of  cars  and 
shipment  of  coal,  was  but  a  compliance  on  the  part  of  the 
defendant  with  the  mandate  of  the  constitution.  But  the 
question  here  involved  is  not  whether  defendants  in  error,  who 
own  a  mine  adjacent  to  the  track  of  the  railroad  company, 
have  the  right  to  require  the  company  to  permit  a  connection 
between  the  coal  mine  and  the  railroad  track,  by  a  side-track 
or  switch.  That  right,  in  the  argument,  as  I  understand  it,  is 
not  disputed ;  but  the  question  here  is,  whether  the  company 
may  be  required  to  restore  a  switch  connection  which  will  con- 
fer the  power  on  another  railroad  company  to  not  only  use  the 
switch  of  the  defendant,  but  will  al^o  enable  the  other  company 
to  run  its  cars,  if  it  saw  proper,  on  the  main  track  of  the  de- 
fendant. When  this  switch  or  side-track  was  constructed  by 
the  Chicago  and  Alton  Railroad  Company,  no  other  company 
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had  any  connection  with  it.  Thus  matters  remained  untU 
September,  1887,  when,  without  the  knowledge  or  consent  of 
the  defendant,  defendants  in  error  procured  the  Santa  Fe  rail- 
road company  to  connect  a  switch  it  had  constructed  to  the 
mloe,  with  the  switch  of  defendant,  and  now  defendants  in 
error  claim  that  the  defendant  should  be  compelled  to  restore 
a  switch  connection  which  will,  in  eflfect,  allow  the  Santa  Fe 
railroad  company  to  use  defendant's  tracks  without  its  consent, 
and  without  making  any  compensation  for  the  right. 

Section  :^0,  of  chapter  114,  of  the  Revised  Statutes  of  1874, 
authorizes  a  railroad  company  organized  under  the  act,  "to 
cross,  intersect,  join  and  unite  its  railway  with  any  other  rail- 
way before  constructed,  at  any  point  on  its  route,  and  upon 
the  grounds  of  such  other  railway  company,  with  the  necessary 
turn-outs,  sidings  and  switches,  and  other  conveniences  in 
furtherance  of  the  objects  of  its  connections."  Under  this 
eection  it  may  be  conceded  that  the  Santa  Fe  railroad  com- 
pany might  join  or  intersect  defendant's  side-track  if  the  pub- 
lic necessity  required  it  to  do  so.  But  this  could  not  be  done 
without  making  compensation,  as  the  act  expressly  provides, 
if  the  two  corporations  can  not  agree  upon  the  amount  of 
compensation  to  be  made,  or  the  points  and  manner  of  such 
crossing  and  connection,  the  same  shall  be  ascertained  and 
determined  in  the  manner  prescribed  by  law.  Has  the  Santa 
Fe  railroad  company  the  right  to  intersect  the  track  of  defend- 
ant, and  thus  acquire  the  right  to  use  its  side-track  or  switches, 
without  making  compensation?  The  statute  declares  other- 
wise ;  and  yet,  if  defendants  in  error  can  compel  the  respond- 
ent to  restore  the  connection,  which  they  are  seeking  to  do,  the 
Santa  Fe  railroad  company  will  be  at  liberty  to  use  defendant's 
tracks  without  making  compensation,  in  direct  violation  of  the 
statute.  It  may  be  true,  as  set  up  in  relators'  sixth  replication, 
that  they  have  the  constitutional  right  to  have  their  coal  bank 
connected  with  both  railroads ;  but  the  two  railroad  companies 
are  under  no  obligation  to  use  the  same  switch  or  side-track 
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in  connecting  their  respective  roads  with  the  mine,  and  the 
relators  have  no  constitutional  or  other  power  to  compel  the 
defendant  corporation  to  consent  to  the  use  of  its  side-track 
by  another  railroad  company  until  such  company  has  obtained 
the  right  in  the  mode  prescribed  by  law.  I  do  not  think  the 
facts  set  up  in  the  sixth  replication  were  a  defense  to  the  mat- 
ters alleged  in  the  defendant's  answer,  and  the  demurrer  inter- 
posed to  the  rejoinders  ought  to  have  been  carried  back  to  the 
msih  replication. 

As  to  the  right  of  relators  to  have  a  switch  connection  con- 
necting their  coal  mine  with  the  railroad  track  of  the  defend- 
ant, and  as  to  their  right  to  be  supplied  with  cars  to  transport 
their  coal,  I  entertain  no  doubt  whatever,  and  in  a  proper  case 
they  would  be  entitled  to  a  mandamus;  but  as  I  understand 
this  record,  it  is  not  a  controversy  between  the  relators  and 
the  defendant,  the  Chicago  and  Alton  Railroad  Company,  but 
the  real  controversy  is  between  the  two  railroad  companies, 
and  the  effect  of  granting  relief  to  relators  will  be  to  allow  the 
Santa  Fe  railroad  company  to  use  the  switch  of  the  Alton  road 
without  paying  for  such  use.  As  said  before,  the  relators  pro- 
cured the  Santa  Fe  company  to  connect  its  track  with  the 
switch  of  the  Alton  company.  This  they  had  no  right  to  do 
tmtil  compensation  was  made  for  the  right,  and,  in  my  judg- 
ment, before  the  defendant  should  be  compelled  to  restore  the 
switch  connection,  relators  should  be  required  to  disconnect 
-the  Santa  Fe  switch  from  defendant's  switch,  and  leave  the 
two  companies  to  adjust  their  rights  as  provided  by  law,  be- 
fore the  one  shall  connect  with  the  other. 

Shope,  C.  J.>  and  Wilkin,  J.,  also  dissenting. 
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The  Illinois  Trust  and  Savings  Bank  et  al. 

Filed  at  Ottawa  June  16, 1889. 

1,  Pbaotioe — trial  by  the  court— preserving  questions  of  law.  If  a 
party  detiires  to  preserve  the  rulings  of  the  court  trying  a  case  without 
ti  juTjj  iu  its  application  of  the  law  to  the  facts,  he  should  submit  to  the 
oQurt  formal  propositions  of  law,  and  except  to  the  ruling  thereon,  if 
adverse. 

2,  Appbaii — reviewing  the  facts.  Where  the  Appellate  Court  affirms 
a  Judgment  in  replevin,  its  finding  as  to  the  facts  is  conclusive  on  this 
oourt. 

3,  AseiGmiEin?  of  error— &y  whom.  In  replevin  against  a  bank^ 
described  as  trustee  for  a  warehouse  company,  the  court  found  the 
iaaueii  lor  the' defendant,  and  rendered  judgment  in  the  defendant's 
favor,  and  awarded  a  writ  for  the  return  of  the  property  to  the  bank, 
omitting  to  state  the  character  in  which  the  bank  defended :  Held, 
that  this  was  an  error  of  which  the  plaintiff  could  not  complain,  as  it 
could  not  aSect  its  right  whether  the  retium  was  ordered  to  the  nominal 
or  beneficial  plaintiff. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
eounty ;  the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Mr.  Charles  W.  Ni:edham,  for  the  appellant. 

Mr,  E.  W.  Russell,  and  Mr.  G.  Frank  White,  for  the  ap- 
pellees. 

Mr,  Chibp  Justice  Shope  delivered  the  opinion  of  the  Court : 

Thiti  was  an  action  of  replevin,  brought  by  appellant  in  the 
Superior  Court  of  Cook  county,  against  appellees,  to  recover 
a  quantity  of  book  paper.  By  stipulation,  a  jury  was  waived, 
and  the  cause  submitted  to  the  court  for  trial.  The  court 
found  the  issues  for  the  defendants,  and  rendered  judgment 
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accordingly,  and  for  costs,  and  awarded  a  writ  of  retomo  ha- 
hendo  in  favor  of  the  Illinois  Trust  and  Savings  Bank.  On 
appeal  to  the  Appellate  Court  for  the  First  District  this  judg- 
ment was  affirmed,  and  the  plaintiff  below  prosecutes  this 
appeal  from  the  judgment  of  affirmance. 

We  are  asked  to  review  the  finding  of  the  Appellate  Court  [^ 

and  of  the  Superior  Court  in  respect  of  the  facts  and  law 
applicable  thereto.     No  propositions  of  law  were  asked  upon  || 

either  side  to  be  held  by  the  trial  court,  and,  in  accordance  ;  ^J 

with  the  uniform  holding  of  this  court,  we  must  again  hold  ^ 

that  no  questions  of  law  are  raised  by  this  record  which  we  ,.^ 

can  review.    If  the  plaintiff  below  desired  to  preserve  the  ml-  .  '3 

ings  of  the  court  in  its  application  of  the  law  to  the  facts  of 
the  case,  formal  propositions  of  law  should  have  been  prepared 
and  submitted,  and  the  rulings  of  the  court  thereon,  if  adverse 
to  the  view  of  the  plaintiff,  could  have  been  excepted  to,  and 
such  exception  preserved.  This  was  not  done,  and  the  prin- 
cipal question  sought  to  be  raised  by  counsel  is  not  therefore 
before  us.  The  finding  of  the  Appellate  Court  of  the  facts 
adversely  to  the  plaintiff,  is  conclusive  upon  us.  We  are  not 
permitted  to  review  such  finding. 

There  is,  however,  one  matter  assigned  as  error  which  we 
may  properly  consider: — The  order  of  the  Superior  Court 
awarded  the  writ  of  return  in  favor  of  the  Illinois  Trust  and 
Savings  Bank,  whereas  the  defendant,  from  which  the  prop- 
erty had  been  taken  upon  the  writ  of  replevin,  was  the  Illinois 
Trust  and  Savings  Bank,  trustee  for  the  Union  Warehouse 
Company,  the  character  in  which  the  bank  defended  having 
been  omitted  in  the  order  awarding  the  return  of  the  property 
replevied.  It  is  sufficient  to  say,  that  this  is  an  error  in  no- 
wise prejudicing  appellant,  and  it  can  not,  therefore,  be  heard 
to  complain. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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Plorentina  Zuhlke. 
Filed  at  Ottawa  June  15, 1889. 

1.  PiiEATinra  and  evidence— ^rufcr  stipulation  as  to  evidence  wader 
general  imue.  In  an  action  of  assumpsit  against  several  branches  of  a 
bent^volent  society,  including  the  order  itself,  upon  a  certificate  of 
membenship  in  the  nature  of  a  policy  of  life  insurance,  the  defendants 
filod  the  fi^eneral  issue,  not  verified  by  affidavit,  and  it  was  stipulated 
between  the  parties  that  the  defendants  might  introduce  proof  of  all 
matterii  imiler  the  plea,  which  they  might  do  had  the  same  been  spe- 
cially pleaded:  Heldy  that  the  language  of  the  stipulation  was  not 
broad  enough  to  cover  pleas  verified  by  affidavit  and  in  abatement, 
which  are  inquired  by  sections  33  and  35  of  the  Practice  act. 

•2,  Same — action  against  several — cause  of  action  against  all — of  the 
pleading^  required.  In  order  to  recover  in  an  action  ex  contractu  against 
440 vera],  a  canm  of  action  must  be  established  against  all  the  defendants, 
even  though  none  of  them  may  have  put  their  joint  liability  in  issue 
by  plea  in  abatement,  or  a  plea  in  bar,  verified  by  affidavit.  In  suoh 
ease  uo  rccdvery  can  be  had,  even  in  the  absence  of  such  a  plea  as  is 
re(|iured  by  section  35  of  the  Practice  act,  if  the  evidence  shows  affirm- 
4itive3y  that  the  defendants  are  not  liable  jointly. 

3.  Benefit  societt — expulsion  of  a  member,  as  a  defense  against  the 
bene^riti  rn— notice— insanity  of  member.  The  expulsion  of  a  member  of 
a  l^enevolent  society,  when  the  tribunal  had  no  jurisdiction  for  want 
of  pr4»per  service  on  him,  and  while  he  is  insane,  so  as  not  to  be  capable 
of  ffiving  jiiriBdiction  by  consent,  is  void,  and  is  no  bar  to  a  suit  by  the 
beiietkiarv  upon  the  certificate  of  membership,  whereby  the  society 
bound  ilHelf  to  pay  the  beneficiary  a  certain  sum  of  money  on  such 
memlier'a  di:^ath. 

4:,  If  the  Hociety  relies  on  an  expulsion  of  a  member  in  his  lifetime, 
as  a  defense  to  an  action  brought  upon  his  certificate  of  membership 
in  the  nature  of  a  life  policy  of  insurance,  it  must  prove  such  expulsion 
l>y  its  reLTirdfl,  and  the  proceedings  must  show  that  such  member  was 
duly  servid  with  notice,  or  that  the  society  acquired  jurisdiction  of  the 
perH4>u  by  (  onBent,  and  proceeded  according  to  its  constitution  and  by- 
laws ;  and  if  a  voluntary  appearance  is  relied  on,  it  must  not  appear  that 
he  wftM  iDia]]al)le  of  waiving  the  necessary  steps  by  reason  of  insanity. 

5.  An  expulsion  resting  on  the  appearance  of  the  member  without 
the  service  uf  notice  on  him  of  the  charges,  and  based  on  his  admission 
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of  their  truth,  when,  owing  to  hi?  insanity,  he  had  not  mental  capacity 
to  iinderBtand  the  force  and  effect  of  his  acts  and  admissions,  can  not  be 
sustained  by  the  court  as  a  defense  to  an  action  on  a  certificate  of  mem- 
bership for  the  insurance  money  therein  promised  to  the  beneficiary. 

6.  Appeabance — admis8ion8 — mental  capacity.  Where  a  person  is 
brought  into  court,  not  by  service  of  process,  but  by  an  entry  of  his 
appearance,  he  must  be  intelligent  enough  to  comprehend  the  mean- 
ing of  his  act ;  and  if  he  admits  a  fact  to  be  true,  such  admission  can 
not  bind  him,  unless  he  has  mental  capacity  to  understand  its  force 
and  effect.  This  rule  applies  to  the  judgment  of  a  benefit  society  in 
the  expulsion  of  a  member. 

7.  Interest — on  a  benefit  certificate,  in  the  nature  of  a  policy  of  life 
insurance.  The  beneficiary  of  a  certificate  of  membership  in  the  nature 
of  a  policy  of  life  insurance  is  entitled  to  six  per  cent  interest  on  the 
sum  agreed  to  be  paid,  from  the  date  of  notice  of  the  death  of  the  as- 
sured. 

8.  Practice  in  the  Sitpreme  Cottrt — entering  the  proper  judgment. 
In  an  action  on  a  policy  of  life  insurance,  the  court  below  rendered 
Judgment  in  favor  of  the  plaintiff  for  the  amount  named  in  the  policy, 
without  interest.  On  appeal  by  the  defendant,  the  appellee  assigned 
as  a  cross-error  the  refusal  to  allow  interest  from  the  date  of  notice  of 
the  death  of  the  assured.  This  court,  on  sustAiuing  the  cross-error  as- 
signed, rendered  judgment  for  the  plaintiff  for  the  sum  due,  with  six 
per  cent  Interest. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  R.  W.  Clifford,  Judge,  presiding. 

Mr.  John  P.  Ahrenb,  for  the  appellants : 

Appellants  are  not  jointly  liable  on  the  beneficiary  certifi- 
cate sued  on.  If  there  be  any  liability,  it  is  on  the  part  of 
the  grand  lodge,  only. 

In  benevolent  associations  their  by-laws  and  constitutions 
enter  into  and  become  a  part  of  the  contract,  the  same  as  if 
TOtten  in  the  certificate.  Limeral  v.  Dubuque,  18  Iowa,  319 ; 
Wakh  V.  Insurance  Co.  30'  id.  103. 

The  certificate  shows  that  the  grand  lodge  alone  is  the  party 
liable,  and  hence  it  was  not  necessary  to  file  a  plea,  verified 
by  affidavit,  denying  joint  liability.    (Davison  v.  Hill,  1  Bradw. 
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70.)  Neither  is  such  a  plea  necessary  when  it  appears,  from 
the  defendant's  evidence,  that  there  is  no  joint  liabiKty.  Gar" 
land  V.  Peeney,  1  Bradw.  108 ;  Rosenberg  v.  Barrett,  2  id.  886. 

If  Edward  Zuhlke  was  not  insane  during  the  proceedings 
for  his  expulsion,  and  if  the  proceedings  were  in  substantial 
compliance  with  the  laws  of  the  order,  the  expulsion  worked  a 
forfeiture  of  all  claims  to  the  beneficiary  fund,  and  is  a  bar. 

Proceedings  in  orders  of  this  kind,  had  in  substantial  com- 
pliance with  their  laws,  and  regular  and  in  good  faith,  are 
final,  and  the  merits  of  the  proceedings  can  not  be'  inquired 
into.  Dolan  v.  Court  Good  Samaritan,  128  Mass.  437;  Black 
and  White  South  L.  v.  Vandyke,  2  Whart.  308 ;  Toram  v.  How- 
ard  Associationy  4  Pa.  St.  619 ;  Anacostee  Tribe  of  Red  Men 
V.  Murbach,  13  Md.  91 ;  Karcher  v.  Knights  of  Honor,  137 
Mass.  368 ;  Grosvenor  v.  U.  S.  of  Believers,  118  id.  78 ;  White 
V.  BrowneU,  2  Daly,  329;  Benton  v.  St.  George  Society,  28 
Mich.  261. 

The  act  of  expulsion  was  like  a  judgment  of  a  court  of  law, 
and  even  if  Zuhlke  were  insane  at  the  time  of  his  trial  and 
expulsion,  a  judgment  against  a  lunatic  is  not  void,  and  can 
not  be  attacked  collaterally.  Freeman  on  Judgments,  sec.  152 ; 
Ordronanx  on  Judicial  Aspect  of  Insanity,  288,  289 ;  Cripper 
V.  Culver,  13  Barb.  424;  Stenberg  v.  Schoolcraft,  2  id.  153; 
8  id.  552 ;  Robertson  v.  Lain,  19  Wend.  650. 

Messrs.  Cameron  &  Hughes,  for  the  appellee : 
None  of  the  defendants  put  in  issue  their  joint  liability,  by 
a  verified  plea.     Rev.  Stat.  1874,  sees.  33,  35. 

By  virtue  of  the  statutes  and  of  the  common  law,  as  to  cor- 
porations sued,  the  plaintiff  was  not  required  to  prove,  first, 
that  defendants  were  corporations ;  or,  second,  that  they  were 
jointly  liable  in  the  suit ;  or,  third,  that  they  executed  or  au- 
thorized the  execution  of  the  instrument  sued  on.  Dwight  v. 
NeweU,  15  111.  333. 
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A  judgment  is  void  for  all  purposes,  unless  the  court  had 
jurisdiction  of  the  person  of  the  defendant  and  of  the  subject 
matter.     White  v.  Janes,  38  HI.  159. 

A  party  can  not  be  deprived  of  property  or  other  rights  ex- 
cept by  judicial  decision,  after  being  duly  notified,  and  after 
reasonable  time  and  opportunity  to  defend,  Clark  v.  Lewis, 
36  m.  421 ;  Yates  v.  Milwaukee,  10  Wall.  491. 

An  insane  person  can  not  give  jurisdiction,  even  to  a  court 
of  general  jurisdiction,  to  pronounce  judgment  for  or  against 
him  while  he  remaitis  in  that  condition.  Titcomb  v.  VantyU, 
84  HI.  374;  Bradford  v.  Abend,  89  id.  78. 

Appellee  is  as  much  entitled  to  the  interest  ($532.66)  as 
she  is  to  the  principal  ($2000.)  To  give  her  one  and  deny  the 
other  is  to  fail  to  do  her  complete  justice.  She  is  entitled  to 
the  interest  claimed.  Laws  of  1879,  p.  184,  sec.  2 ;  Insurance 
Co.  V.  Gould,  80  111.  388 ;  Insurance  Co.  v.  Robinson,  98  id.  324. 

This  court  has  the  power  to  enter  the  judgment  prayed  for. 
2  Starr  &  Curtis'  Stat.  p.  1838,  sec.  80. 

The  Supreme  Court  has  held,  over  and  over  again,  that 
where  the  court  below,  without  a  jury,  entered  a  judgment  for 
the  wrong  amount,  and  they  could  ascertain  the  correct  amount 
by  computation,  then  the  Supreme  Court  could  and  would 
enter  an  original  and  final  judgment  for  the  correct  amount, 
WUmans  v.  Bank,  1  Gilm.  669. 

Mr.  JusTiOB  Magrudeb  delivered  the  opinion  of  the  Court  : 

This  is  an  action  of  assumpsit  brought  on  March  24, 1885, 
in  the  Circuit  Court  of  Cook  County,  by  the  appellee  against 
the  Supreme  Lodge  of  the  Ancient  Order  of  United  Workmen, 
the  Grand  Lodge  of  the  Ancient  Order  of  United  Workmen  of 
Illinois,  Wicker  Park  Lodge  No,  104  of  the  Ancient  Order  of 
United  Workmen,  and  the  Ancient  Order  of  United  Workmen, 
the  appellants.  The  case  was  tried  before  the  Circuit  judge 
without  a  jury,  the  jury  being  waived  by  agreement.    The  trial 
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resulted  in  a  judgment  in  favor  of  the  plaintiff,  which  haB  been 
affirmed  by  the  Appellate  Court.  Appellants  prosecute  their 
further  appeal  to  this  Court. 

The  suit  is  brought  upon  a  beneficiary  certificate,  dated  in 
January,  1881,  which  certifies  that  Edward  Zuhlke,  the  de- 
ceased hushand  of  the  appellee,  "is  entitled  to  all  the  rights 
and  privileges  of  membership  in  the  Ancient  Order  of  United 
Workmen,  and  to  participate  in  the  beneficiary  fund  of  the 
order  to  the  amount  of  $2000.00,  which  sum  shall,  at  his 
death,  be  paid  to  Florentina  Zuhlke,  his  wife."  Zuhlke  died 
on  October  15,  1884-.  The  amended  declaration,  filed  on  Oc- 
tober 28,  1885,  consists  of  two  special  counts,  which  aver 
that  the  defendants  issued,  or  caused  to  be  issued,  the  certifi- 
cate sued  upon  to  Edward  Zuhlke.  All  the  defendants  hj 
their  attorney  filed  the  plea  of  the  general  issue.  It  was  stip- 
ulated between  the  parties,  that  the  defendants  might  "intro- 
duce all  matter  of  evidence  on  the  trial  *  ♦  *  under  the 
plea  of  general  issue,  which  they  might  do^  had  the  same  been 
properly  specially  pleaded." 

The  first  point  made  by  the  appellants  is  that  they  are  not 
jointly  liable  on  the  certificate,  and  that  it  was  error  to  enter 
judgment  against  them  jointly. 

Section  33  of  the  Practice  Act  provides,  that  *'no  person 
shall  be  permitted  to  deny  on  trial  the  execution  *  *  * 
of  any  instrument  in  writing,  whether  sealed  or  not,  upon 
which  any  action  may  have  been  brought,  unless  the  person. 
so  denying  the  same  shall,  if  defendant,  %^erify  his  plea  hr 
affidavit."  The  plea  of  the  general  issue  was  not  verified  by 
affidavit  by  the  defendants  or  either  of  them.  When  the  certi- 
ficate was  introduced  by  the  plaintiff  upon  the  trial  below,  the 
defendants  made  no  objection  to  its  introduction. 

Section  35  of  the  Practice  Act  provides,  that  "in  actions 
upon  contracts,  express  or  implied,  against  two  or  more  de- 
fendants as  partners  or  joint  obligors  or  payors,  whether  so 
alleged  or  not,  proof  of  the  joint  liability  or  partnership  of  the 
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defendants  *  *  ♦  shall  not,  in  the  first  instance,  be  re- 
quired to  entitle  the  plaintiff  to  judgment,  unless  such  proof 
shall  be  rendered  necessary  by  pleading  in  abatement,  or  un- 
less the  defendant  shall  file  a  plea  in  bar,  denying  the  part- 
nership or  joint  liability  or  the  execution  of  the  instrument 
sued  upon,  verified  by  aflSdavit."  In  this  case,  the  defendants 
did  not,  either  or  any  of  them,  plead  in  abatement,  or  file  a 
plea  in  bar,  denying  their  joint  liability  or  the  execution  of  the 
certificate,  verified  by  aflBdavit.  The  language  of  the  stipula- 
tion is  not  broad  enough  to  cover  the  pleas  verified  by  affi- 
davit and  in  abatement,  which  are  required  by  said  sections 
33  and  35. 

Appellants  invoke  the  well  known  principle  that,  in  order 
to  recover  in  an  action  ex  contractu,  a  cause  of  action  must  bo 
established  against  all  of  the  defendants,  (Oriffith  v.  Furry, 
30  111.  251 ;  McLean  v.  Grisu^old,  22  id.  219;  Goit  v.  Joyce ^ 
61  id.  489) ;  and  they  claim,  in  view  of  this  principle,  that 
the  provision  contained  in  section  35  as  above  quoted  does  not 
prevent  the  defendants  or  either  of  them  from  questioning 
their  joint  liability  without  such  plea  in  abatement  or  verified 
plea,  but  merely  relieves  the  plaintiff  of  the  common  law  bur- 
den of  proving  such  joint  liability  in  the  first  instance.  It  is,, 
therefore,  contended,  that  no  recovery  can  be  had,  even  in  the 
absence  of  such  a  plea  as  is  required  by  said  section,  if  the 
evidence  shows  affirmatively  that  defendants  are  not  jointly 
liable.  We  think  that  the  contention  of  the  appellants  in  this 
regard  is  correct,  but  they  had  the  full  benefit  of  it  upon  the 
trial  below.  The  trial  court  held  as  law  in  the  decision  of  the 
case  the  following  proposition  submitted  by  the  defendants : 
**That,  notwithstanding  there  is  no  plea  in  this  case  denying 
the  joint  liability  of  the  defendants,  if  it  appears  from  the 
evidence  in  the  case  that  the  defendants  are  not  jointly  liable, 
there  cannot  be  a  finding  or  judgment  against  them  jointly. ''^ 
Holding  the  law  to  be  as  thus  stated,  the  circuit  court  must 
have  found  the  fact  to  be  that  defendants  were  jointly  liable. 
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The  judgment  of  the  Appellate  Court  affirming  the  finding  of 
the  Circuit  court  is  conclusive  upon  this  question  of  fact  so  far 
as  we  are  concerned.  After  a  careful  examination  of  the  con- 
stitutions of  these  various  organizations,  and  of  the  certificate, 
and  other  documentary  and  oral  proofs  in  the  record,  we  can- 
not say  that  there  is  no  evidence  tending  to  establish  such 
joint  liability.  The  defendant  corporations  all  seem  to  be 
parts  of  one  general  system,  the  Supreme  Lodge  being  appar- 
ently an  aggregation  of  the  Grand  Lodges,  the  Grand  Lodges 
working  under  the  authority  of  the  Supreme  Lodge,  the  sub- 
ordinate Lodges,  like  the  Wicker  Park  Lodge,  being  under  the 
jurisdiction  of  the  Grand  Lodges,  and  the  rights  and  privileges 
of  membership  in  either  or  all  of  the  Lodges  being  the  same 
as  those  rights  and  privileges  in  the  Ancient  Order  of  United 
Workmen.     We  do  not  think  the  first  point  is  well  taken. 

It  is  next  urged  by  the  appellants  that  no  recovery  can  be 
had  because  Edward  Zuhlke  was  in  his  life  time  expelled  from 
the  Grand  Lodge.  It  appears,  that  the  deceased  was  taken 
sick  with  "degeneration  of  the  brain"  on  June  16,  1884,  and 
that  after  that  date  he  was  entitled  to  the  benefit  of  the  sick 
fund.  About  June  27, 1884,  it  was  charged  against  him,  that 
he  had  made  false  statements  in  regard  to  his  health  when  he 
joined  the  Lodge  in  December,  1880,  or  January,  1881,  and 
also  that  he  had  attempted  to  commit  suicide  on  June  21, 1884. 
Proceedings  for  his  expulsion,  based  mainly  upon  the  charge 
of  false  statements  made  about  his  health  when  he  first  be- 
came a  member,  were  begun  about  the  27th  of  June,  1884, 
and  resulted  in  his  expulsion  on  August  15,  1884. 

Upon  the  trial  before  the  Circuit  Court,  the  plaintiflf  intro- 
duced evidence  tending  to  show  that  the  deceased  was  insane 
during  the  proceedings  for  his  expulsion.  The  defendants  in- 
troduced testimony  tending  to  show  that  he  was  sane  at  that 
time.  That  he  was  insane  is  a  fact  which  is  established  by 
the  judgment  of  the  Appellate  Court.  But  the  trial  court 
modified  several  of  the  propositions  submitted  to  it  by  the 
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defendants  so  as  to  bold  that  the  judgment  of  expulsion  and 
the  proceedings  therefor  were  no  bar  to  a  recovery,  if  the  de- 
ceased was  insane  when  the  proceedings  were  conducted  and 
the  judgment  was  rendered.  Such  modification  is  claimed  by 
the  appellants  to  be  error.  They  insist  that,  by  reason  of 
fiuch  expulsion,  there  can  be  no  recovery  in  this  case  even  if 
the  deceased  was  insane  during  the  proceedings,  which  re- 
sulted in  expulsion. 

If  the  tribunal,  which  expelled  Zuhlke  had  no  jurisdiction, 
then  the  judgment  of  expulsion  was  void.  *  Such  judgment,  as 
presented  by  this  record,  must  be  regarded  as  a  consent  judg- 
ment, or  a  judgment  by  confession.  In  the  first  place,  what- 
ever jurisdiction  was  acquired  over  the  person  of  the  deceased 
was  so  acquired  by  his  appearance,  and  not  by  the  service  of 
process  or  notice  upon  him  as  prescribed  by  the  constitution 
of  the  Lodge.  Section  2  of  article  16  of  the  constitution  pro- 
vides for  a  special  committee  of  three  members  to  investigate 
the  alleged  ofl^ense,  and  to  prefer  charges  against  the  accused 
member,  if  they  think  there  are  grounds  therefor,  and  to  take 
charge  of  the  prosecution  on  the  part  of  the  Lodge.  Section  3 
provides  that  the  charges  so  preferred  "shall  be  read  in  open 
Lodge  at  the  next  stated  meeting  thereafter,  and  the  Recorder 
shall  immediately  furnish  a  copy  thereof  under  the  seal  of  the 
Lodge  to  the  member  so  accused,  and  at  the  same  time  cite 
said  member  to  appear  before  the  Lodge  at  the  second  stated 
meeting  thereafter,  when  the  matter  will  be  taken  up  for  con- 
sideration, at  which  time,  if  the  charges  are  not  withdrawn,  a 
committee  of  five  members  shall  be  appointed."  Section  4 
provides,  that  the  charges  shall  be  referred  to  this  committee 
of  five,  and  that  they  shall  examine  the  party,  witnesses,  etc. 

A  record  is  produced,  which  purports  to  be  full  and  com- 
plete, of  the  proceedings  of  expulsion  before  the  Lodge,  and 
also  before  the  trial  committee  of  five  members.  It  nowhere 
appears,  that  a  copy  of  the  charges  against  him  was  furnished 
to  Zuhlke,  or  that  he  was  cited  to  appear  before  the  Lodge 
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at  the  second  stated  meeting,  or  that  he  ever  appeared  before  th& 
Lodge  at  all.  On  August  1, 1884,  there  was  a  meeting  of  the 
Lodge,  at  which  the  charges  were  preferred,  and,  at  the  same 
meeting,  a  trial  committee  of  five  was  appointed  in  the  absence- 
of  Zuhlke,  and  without  any  citation  to  him  to  appear,  and 
without  any  notice  to  him  of  the  charges.  On  the  same  day 
the  trial  committee  met  and  resolved  to  hear  evidence  on 
August  5,  1884,  and  instructed  their  secretary  to  summon 
Zuhlke  to  appear  on  that  day.  On  August  5, 1884,  the  com- 
mittee of  five  met  and  examined  witnesses.  Zuhlke  appeared 
at  this  meeting  of  the  committee  and  was  questioned  by  them^ 
and  then  for  the  first  time  the  charges  were  read  to  him.  It 
is  not  shown  whether  he  had  been  summoned  by  the  secretary 
or  not.  Some  testimony  was  also  taken  on  August  7,  but 
Zuhlke  does  not  appear  to  have  been  present.  At  another 
meeting  of  the  committee  on  August  14,  1884,  Zuhlke  waa 
present,  and  the  testimony  was  read  over  to  him,  and  he  was 
asked  some  questions  in  regard  to  it.  He  is  not  shown  to 
have  been  present  on  any  other  occasions  than  at  the  meetings 
of  the  committee  on  the  5th  and  14th  days  of  August.  The 
report  of  the  committee  sustaining  the  charges  was  dated 
August  14,  and  presented  to  the  open  Lodge,  and  adopted  on 
August  15  in  the  absence  of  the  accused  and  of  his  counsel. 
The  only  counsel,  which  the  deceased  had,  was  one  Both,  a 
saloon-keeper,  who  is  not  shown  to  have  been  present  at  any 
time  except  before  the  committee  on  August  14. 

In  the  second  place,  the  judgment  of  expulsion,  which  was 
nothing  more  than  the  adoption  by  the  Lodge  of  the  report  of 
the  committee  of  five,  is  based  mainly  upon  the  admissions  of 
the  accused  as  to  the  truth  of  the  charges  against  him.  On 
August  5,  he  admitted  that  he  had  had  spells  of  sickness  as  far 
back  as  1878  and  1879.  On  August  14  he  made  the  same 
admissions,  and  at  that  time  Both  declined  to  oppose  his 
expulsion  for  the  alleged  reason,  that  he  had  admitted  the 
charge  to  be  true.    The  committee  in  their  report  find  "brother 
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Ed  Zuhlke  guilty  of  above  mentioned  charges,  while  (which) 
brother  Zuhlke  does  not  dispuUe" 

It  thos  appears,  that  the  judgment  of  expulsion  rests  upon 
the  appearance  of  the  accused,  and  upon  his  admissions  of 
facts.  Appearance  and  admissions  involve  the  element  of  con- 
sent. If  a  man  is  brought  into  court,  not  by  service  of  pro- 
cess, but  by  an  entry  of  his  appearance,  he  must  be  intelligent 
enough  to  comprehend  the  meaning  of  his  act.  If  he  admits 
a  fact  to  be  true,  such  admission  cannot  bind  him,  unless  he 
has  mental  capacity  enough  to  understand  its  force  and  effect. 
So  far  as  this  court  is  concerned,  it  is  an  established  fact,  that 
the  accused  entered  his  appearance  in  the  expulsion  proceed- 
ings and  therein  admitted  the  truth  of  the  charges  against 
him  while  he  was  insane.  In  Bradford  v.  Abend,  89  111.  78, 
we  said :  '*the  bill  was  filed  in  the  name  of  the  insane  wife 
against  her  husband  for  divorce.  *  *  *  It  is  a  matter  of 
no  consequence,  who  advised  the  filing  of  the  bill.  *  *  * 
Being  insane  she  could  give  no  consent  to  the  proceedings 
had  in  the  divorce  case,  and  hence  everything  that  was  done 
in  her  name  was  invalid.  Consent  involves  an  act  of  reason, 
and  when  one  is  bereft  of  reason  it  follows  there  can  be  no 
consent  given  that  comes  from  reflection."  This  language  is 
strictly  applicable  to  the  relations  of  the  deceased  Zuhlke  to 
the  proceedings  for  his  expulsion.  Being  insane  he  was  in- 
capable of  giving  that  consent,  upon  which  alone  those  pro- 
ceedings can  rest  for  their  validity.  We  are  of  the  opinion  that 
the  trial  court  committed  no  error  in  modifying  the  proposi- 
tions of  law,  submitted  to  it,  in  the  respect  above  indicated. 

The  judgment  below  was  for  the  $2000.00  named  in  the  cer- 
tificate without  interest.  The  appellee  assigns  as  cross-error 
that  she  was  allowed  no  interest.  It  is  in  evidence,  that  on 
October  24,  1884,  appellee  gave  the  appellants  written  notice 
of  her  husband's  death  on  October  15,  1884,  and  made  a 
TOtten  demand  for  the  payment  of  the  $2000.00.  We  know 
of  no  reason  why  she  is  not  entitled  to  interest  from  the  date 
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of  such  notice  at  the  rate  of  six  per  cent  per  annum.  {Knich' 
erhocker  Ins.  Co.  v.  Goidd,  80  111.  388 ;  Mass.  M.  L,  Ins.  Co. 
V.  Robinson,  98  id.  324).  The  judgments  of  the  Circuit  and 
Appellate  Courts  are  correct  as  far  as  they  go,  but  they  should 
haTB  allowed  interest.  The  interest  on  $2000.00  at  the  above 
rate  from  October  24,  1884,  to  the  present  term  of  this  Court 
is  $553.33.  Judgment  is  therefore  hereby  rendered  in  this 
Court  in  favor  of  the  appellee  for  $2553.33. 

Judgment  affirmed  and  modified. 


Ada  M.  Anderson 

V. 

Cyrus  H.  McCormick. 

Filed  at  Ottawa  June  1$,  1889. 

1*  Ejectment — poaseaaion  as  evidence  of  title— and  of  evidence  in 
rebuttal  thereof.  In  ejectment,  proof  of  possession  of  land  by  a  party 
clttimtng  to  be  the  owner  of  the  fee,  is  prima  facie  evidence  of  his 
owuership  and  seizin  of  the  inheritance.  Therefore  it  is  sufficient  for 
flu'  plaintiflf,  in  order  to  make  prima  facie  proof  of  title,  to  trace  his 
title  back  to  an  immediate  or  remote  grantor,  who,  at  the  time  of  his 
Oou?ejance,  was  in  possession  of  the  land,  claiming  it  in  fee. 

2.  Where  the  plaintiff  proves  possession  of  land  in  a  remote  grantor, 
to  whose  title  he  has  succeeded  by  several  mesne  conveyances,  the 
prima  facie  case  thus  made  can  be  overcome  or  rebutted  only  by  prov- 
ing fi  paramount  title,  either  in  the  defendant  or  in  a  stranger. 

3*  Same — leaae  to  defendant  from  third  person — whether  availing  as  a 
drfenae.  In  ejectment,  where  the  plaintiff  shows  prima  fade  title  in 
Jiitni^lf,  derived  under  a  valid  deed  of  trust,  the  defendant,  though  no 
purty  to  the  deed  of  trust  and  claiming  no  rights  through  any  of  the 
piirties  thereto,  can  not  set  up  as  a  defense  a  lease  to  him  of  the  land 
from  a  party  not  shown  to  have  the  paramount  title. 

4.  Tax  deed — evidence  required  in  support  of  it — to  show  outstanding 
title^  On  the  trial  of  an  action  of  ejectment,  the  defendant,  for  the 
I>iirpoHe  of  showing  an  outstanding  title,  offered  in  evidence  several  tax 
dfenia  made  to  a  third  person,  but  no  offer  was  made  to  prove  any  of 
tlic"  proceedings  anterior  to  the  execution  of  the  tax  deeds:  Held,  that 
suijh  deeds  were  properly  excluded. 
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6.  PT7Bca3[A3EB  FROM  DEBTOR — Subsequent  judgment  and  sale.  Two 
yeans  after  a  party  had  sold  and  conveyed  a  lot,  judgment  was  recovered 
against  him,  under  which  the  lot  was  sold  and  conveyed  by  the  sheriff: 
Held,ihat  the  sheriff's  deed  passed  no  title  paramount  to  that  conveyed 
by  the  defendant  in  the  judgment. 

6.  Pbaotiob— pIociiH;  cause  on  the  calendar  for  trial.  Where  a  cause 
has  once  been  placed  upon  the  calendar  and  assigned  a  number,  in  the 
absence  of  proof  that  it  was  assigned  a  wrong  place,  or  that  a  new  cal- 
endar is  in  course  of  preparation,  there  will  be  no  error  in  refusing  a 
motion  to  strike  the  case  from  the  list  set  for  trial  on  a  particular  day, 
and  place  the  same  on  the  calendar.  This  court  can  not  take  judicial 
notice  of  the  rules  of  practice  in  the  trial  courts. 

7.  Same — waiver  of  objection  to  trying  case  out  of  its  order.  Where 
a  case  has  once  been  tried,  and,  after  a  new  trial  is  granted,  is  set  for 
trial  a  few  days  later,  but  during  the  same  term,  if  the  parties  go  into 
trial  without  objection,  this  will  amount  to  a  waiver  of  an  objection 
that  the  cause  was  tried  out  of  its  order,  or  that  the  cause  should  not  be 
tried  a  second  time  at  the  same  term. 

8.  Qaxst— directing  what  the  verdict  shall  be.  Where  the  plaintiff  in 
ejectment  has  made  out  a  prima  facie  case  by  his  proofs,  and  there  is 
no  rebutting  evidence,  it  is  proper  for  the  court  to  instruct  the  jury, 
as  a  matter  of  law,  to  find  for  the  plaintiff. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Eluott  Anthony,  Judge,  presiding. 

Mr.  Augustus  N.  Gage,  for  the  appellant: 

The  court  improperly  tried  the  case  out  of  its  order.  Starr 
ft  Curtis'  Stat.  sec.  17,  chap.  110. 

The  plaintiff  showed  no  title  in  himself,  and  the  defendant 
showed  several  outstanding  titles  to  the  land.  The  statute 
makes  the  tax  deeds  prima  facie  evidence  of  title.  Ransom  v. 
Hendersany  114  HI.  528;  Hyde  v.  Heath,  75  id.  381. 

The  instruction  given  hy  the  court  to  find  for  the  plaintiff 
was  erroneous. 

Mr.  W.  T.  BuBGEss,  for  the  appellee : 

The  grounds  of  the  motion  for  a  new  trial  not  being  given, 
appellant  is  confined  to  matters  occurring  on  the  trial.  Raii- 
road  Co.  v.  McMath,  91  111.  112;  Smith  v.  Bank,  79  id.  118. 
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Proof  of  possession  of  land  under  claim  of  ownership  is 
prima  facie^  evidence  of  a  fee  simple  title.  Harland  v.  Eastman^ 
119  III  22 ;  Barger  v.  Hohba,  67  id.  592 ;  DeWitt  v.  Bradbury, 
U  kh  446;  Keith  v.  Keith,  104  id.  397. 

It  is  perfectly  well  settled,  both  upon  common  law  author- 
ity and  by  the  decisions  of  this  court,  that  in  an  action  of 
ejectment,  proof  of  prior  possession  by  the  plaintiff,  claiming 
to  be  the  owner  in  fee,  is  prima  facie  evidence  of  ownership 
and  B€Lzin,  and  is  sufficient  to  authorize  a  recovery,  unless  the 
defendant  shall  show  a  better  title.  Jackson  v.  Hazen,  2  Johns. 
21 ;  Jachon  v.  Hardin,  4  id.  202 ;  Robinson  v.  Doe,  7  Blackf. 
86 ;  Da^  v.  Alverson,  9  Wend.  223 ;  Hubert  v.  Hubert,  Breese, 
(Beecher's  ed.)  357 ;  Mason  v.  Park,  3  Scam.  533 ;  Davis  v. 
Easky,  13  HI.  198;  Brooks  v.  Bruyn,  18  id.  539. 

Ill  actions  of  ejectment,  and  for  injuries  to  the  inheritance, 
the  possession  of  a  tract  of  land  by  a  party  claiming  to  be  the 
owner  in  fee  is  prima  facie  evidence  of  his  ownership  and 
seizin  of  the  inheritance,  and  throws  upon  his  adversary  the 
burden  of  rebutting  the  presumption  thus  raised.  Daois  v. 
Eadf^,  13  111.  193 ;  Pickard  v.  Williams,  7  Wheat.  59 ;  Steele's 
HeiTB  V.  Logan,  3  A.  K.  Marsh.  394 ;  Jackson  v.  Porter,  Paine's 
Rep.  457 ;  Mason  v.  Park,  3  Scam.  532. 

The  tax  deeds  were  properly  excluded,  for  the  reason  that 
the  necessary  preliminary  proof  was  not  made,  and  there  was 
no  error  in  the  instructions  of  the  court. 

Mr,  JosTicE  Bailey  delivered  the  opinion  of  the  Court: 

This  was  a  suit  in  ejectment,  brought  by  Cyrus  H.  McCor- 
mick  Jr.  against  Mary  Dunne  and  Ada  M.  Dunne,  now  Ada 
M.  Anderson,  to  recover  possession  of  lot  49,  of  Henry  H, 
Walker's  re-subdivision  of  blocks  twelve  and  thirteen,  of  S.  F. 
Smith's  subdivision,  in  the  north-west  quarter  of  the  north- 
east quarter,  of  section  18,  township  39,  north,  of  range  14, 
east  of  the  third  principal  meridian.      The  plaintiff  by  his 
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declaration  claimed  an  estate  in  fee  in  said  premises.  Both 
defendants  pleaded  not  guilty,  and  defendant  Mary  Donne 
filed  a  farther  plea  denying  that  she  was  in  possession  of  the 
premises  demanded  at  the  time  of  the  commencement  of  the 
suit,  and  disclaiming  all  title  and  interest  therein,  and  the  suit 
was  thereupon  dismissed  as  to  her.  A  trial  was  had  as  to  the 
other  defendant  at  the  January  term,  1889,  of  the  Superior 
€ourt,  resulting  in  a  verdict  finding  the  defendant  guilty,  and 
also  finding  that  the  plaintiff  had  an  estate  in  said  premises 
in  fee.  The  defendant  entered  her  motion  for  a  new  trial, 
which  was  overruled,  and  judgment  was  entered  upon  the  ver- 
dict in  favor  of  the  plaintiff  for  the  recovery  of  said  premises, 
and  for  costs.  From  that  judgment  the  defendant  has  appealed 
to  this  court. 

It  is  claimed  that  the  Superior  Court  improperly  tried  the 
<iau6e  out  of  its  order  on  the  docket,  and  such  action  of  the 
^nrt  is  assigned  for  error.  It  appears  that  on  the  18th  day 
of  December,  1888,  that  being  one  of  the  days  of  the  Decem- 
ber term,  1888,  of  said  court,  the  cause  was  tried  by  a  jury 
and  a  verdict  rendered  for  the  plaintiff.  A  new  trial  was 
granted,  as  is  now  claimed,  on  account  of  an  informality  in 
the  verdict,  and  on  the  9th  day  of  January,  1889,  that  being 
one  of  the  days  of  the  January  term,  1889,  of  said  court,  an- 
other trial  was  had  resulting  in  a  verdict  finding  the  defendant 
not  guilty.  This  verdict  was  also  set  aside  and  a  new  trial 
granted  by  the  court,  and  the  cause  was  at  the  same  time,  by 
order  of  the  court,  set  for  trial  on  the  14th  day  of  the  same 
month,  that  being  one  of  the  days  of  the  same  term,  or  as 
soon  thereafter  as  counsel  could  be  heard.  On  the  12th  day  of 
January,  1889,  the  defendant  filed  her  petition  for  a  change 
of  venue  on  account  of  the  prejudice  of  the  judge  before  whom 
the  cause  was  pending,  and  the  cause  was  thereupon  trans- 
mitted by  said  judge  to  another  judge  of  the  same  court  for 
trial,  where  it  was  placed  on  the  list  of  causes  subject  to  trial 
January  15,  1889. 
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On  the  16th  day  of  said  month  the  defendant  appealed  by 
her  counsel  before  the  last  named  jndge  and  entered  her  mo- 
tion to  strike  said  cause  from  the  list  of  cases  set  for  hearing; 
January  16, 1889,  and  to  place  the  same  on  the  calendar,  and 
in  support  of  said  motion,  read  an  affidavit  stating,  in  sub- 
stance,  that  said  cause  was  inserted  in  the  trial  calendar  of 
the  court  after  the  same  had  been  made  up,  as  number  2361^ ;, 
that  it  was  regularly  reached  on  the  call  of  the  calendar  and 
sent  to  the  judge  before  whom  it  was  first  tried  about  Decem- 
ber 7,  1888,  and  was  there  set  for  trial  December  18,  1888 ; 
that  on  that  day  and  the  day  following  it  was  tried  and  a  ver- 
dict found  for  the  plaintiff ;  that  said  judge,  after  overruling 
the  defendant's  motion  for  a  new  trial,  ordered  a  new  trial  on 
account  of  a  defect  in  the  verdict,  and  set  the  cause  for  another 
trial  on  the  2d  day  of  January,  1889,  contrary  to  the  defend- 
ant's request  that  it  be  placed  upon  the  next  trial  calendar ; 
that  the  trial  was  postponed  at  the  instance  of  the  plaintiff 
until  January  9,  1889,  when  a  trial  was  had  resulting  in  a 
verdict  for  the  defendant ;  that  said  verdict  was  immediately 
set  aside  and  the  cause  set  for  another  trial  on  the  14th  day 
of  the  same  month,  against  the  defendant's  request  and  wishes ; 
that  the  change  of  venue  was  thereupon  taken,  and  after  the- 
cause  was  sent  to  another  judge,  an  application  was  made  to 
him  to  have  it  placed  on  the  trial  calendar,  to  be  reached  in 
its  regular  order,  which  application  was  refused;  that  there 
were  then  a  large  number  of  cases  pending  in  said  court  which 
had,  and  of  right  ought  to  have,  precedence  over  this,  in  many 
of  which  both  sides  were  ready  for  and  desired  an  immediate 
trial ;  that  there  were  then  still  on  the  trial  calendar  of  said 
court  several  hundred  cases  that  were  awaiting  trial  and  had 
not  then  been  reached ;  that  the  defendant  had  already  had  one 
trial  at  said  term,  resulting  in  a  verdict  in  her  favor,  and  that 
she  desired  to  have  the  cause  placed  on  the  regular  calendar. 

The  defendant's  motion  was  overruled  the  day  it  was  made, 
and  an  exception  to  said  decision  was  duly  preserved.     Two 
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days  afterward  the  cause  was  called  for  trial,  and  the  trial  was 
entered  upon,  without  any  objection  on  the  part  of  the  defend- 
ant, either  on  the  ground  that  the  cause  was  being  called  for 
trial  out  of  its  proper  order  on  the  docket,  or  otherwise. 

We  cannot  say  that  any  error  was  committed  by  the  court 
in  refusing  to  enter  an  order  placing  the  cause  on  the  trial 
calendar  of  the  court.  It  appears  that  such  a  calendar  had 
been  prepared  for  a  previous  term,  and  was  still  in  use,  sev- 
eral hundred  cases  on  it  npt  having  then  been  reached  for 
trial.  On  that  calendar  this  case  had  already  a  place  and  a 
number ;  and  while  it  is  alleged  that  it  was  placed  there  after 
the  calendar  was  completed,  it  is  not  claimed  that  that  was 
improperly  done.  So  far  as  appears,  it  may  have  been  acci- 
dentally omitted,  and  inserted  in  its  proper  numerical  position 
after  the  omission  was  discovered.  So  long  as  it  had  a  place 
on  the  calendar,  there  could  be  no  occasion,  so  far  as  we  are 
able  to  see,  for  giving  it  a  new  place  or  a  new  number.  Doubt- 
less the  question  might  have  been  raised  whether,  after  having 
been  reached  and  tried,  the  defendant  was  not  entitled  to  have 
it  passed  until  all  the  cases  below  it  on  the  calendar  had  been 
reached  and  called,  but  that  was  not  the  question  presented 
to  the  court  by  the  defendant's  motion. 

Moreover,  it  does  not  appear  that  any  new  calendar  for  the 
use  of  said  court  was  in  course  of  preparation  or  contemplated, 
nor  are  we  informed  as  to  the  rules  under  which  the  court 
caused  its  trial  calendars  to  be  prepared.  The  statute  requires 
the  clerks  of  all  courts  of  record  to  keep  dockets  of  all  causes 
pending  in  their  courts,  and  it  further  provides  that  all  causes 
shall  be  tried  or  otherwise  disposed  of  in  the  order  in  which 
they  are  placed  on  the  docket,  unless  the  court,  for  good  and 
Bu£Bcient  reasons,  shall  otherwise  direct ;  it  being  provided, 
however,  that  in  counties  where  two  or  more  judges  shall  be 
holding  two  or  more  branches  of  the  same  court  at  the  same 
time,  two  or  more  trial  dockets  may  be  made,  making  distrib- 
.  ution  of  the  causes  among  the  several  dockets  so  as  to  place 
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causes  of  a  particular  class  on  each  docket.  Bev.  Stat.  Chap. 
110,  sees.  1 5-17.  If  the  trial  calendar  of  the  Superior  Ciourt 
is  a  list  of  causes  different  in  its  nature  from  the  docket  pro- 
vided for  by  the  statute,  and  of  this  the  record  gives  us  no 
information,  its  preparation  must  depend  upon  rules  of  prac- 
tice of  that  court  of  which  we  can  take  no  judicial  knowledge, 
and  of  which  the  record  furnishes  us  with  no  evidence.  In  no 
view  of  the  case  then  can  it  be  seen  that  the  court  was  under 
any  duty  to  assign  to  this  case  a  new  place  on  the  existing 
calendar,  or  to  place  it  on  any  new  calendar,  and  it  follows 
that  the  motion  asking  the  court  to  do  so  was  properly  denied. 

The  defendant  cannot  complain  of  the  trial  of  the  cause  at 
the  time  it  was  tried,  as  the  trial  seems  to  have  been  entered 
upon  by  her  and  her  counsel  entirely  without  objection.  They 
asked  for  no  postponement  or  continuance,  and  made  no  sug- 
gestion, at  the  time  the  cause  was  called  for  trial,  either  that 
it  was  being  called  out  of  its  order,  or  that  it  should  not  be 
tried  a  second  time  at  the  same  term.  Even  if  calling  the 
case  for  trial  at  that  time  was  improper,  and  as  to  that  we 
need  express  no  opinion,  it  was  competent  for  the  defendant 
to  waive  the  objection,  and  as  none  was  made,  it  will  be  deemed 
to  have  been  waived.     Cleaver  v.  Webster,  73  111.  607. 

It  is  next  insisted  that  the  record  and  judgment  are  un- 
supported by  the  evidence.  The  plaintiff,  to  prove  title,  gave 
evidence  tending  to  show,  that  in  1869  Henry  H.  Walker, 
claiming  to  be  the  owner  of  the  lot  in  question,  entered  into 
a  contract  with  Edward  C.  Waller  to  convey  said  lot  to  him. 
At  that  time  the  lot  was  vacant  and  unoccupied,  and  under 
said  contract  of  purchase.  Waller  entered  into  possession  of  it, 
built  a  house  on  it,  and  occupied  it  by  his  tenants  until  April 
20,  1872,  when  it  was  purchased  by  Mary  Dunne,  the  wife  of 
James  Dunne,  for  $5500.  No  conveyance  had  been  made  by 
Walker  to  Waller,  and  it  was  accordingly  arranged  that  the 
lot  should  be  conveyed  directly  from  Walker  to  Mrs.  Dunne, 
and  that  of  the  purchase  money,  she  should  pay  $500  in  cash. 
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and  that  for  the  residue,  she  should  give  her  promissory  notes 
signed  by  herself  and  her  husband,  payable  to  the  order  of 
Walker,  and  should  secure  the  same  by  a  deed  of  trust  on  the 
lot.  The  deed  conveying  the  lot  was  thereupon  executed  by 
Walker  to  Mrs.  Dunne,  and  she  and  her  husband  executed  to 
Walker  their  promissory  notes  for  $5000,  and  secured  the  same 
by  their  deed  of  trust  on  the  lot  to  John  G.  Bogers  as  trustee. 
Mrs.  Dunne  entered  into  possession  of  the  lot  under  said  deed 
and  lived  on  the  same,  with  her  family,  the  defendant  then 
being  one  of  her  minor  children.  James  Dunne  died  in  1874. 
The  notes  secured  by  the  deed  of  trust  not  being  paid,  the 
plaintiff,  who  was  then  the  owner  and  holder  of  said  notes, 
caused  said  lot  to  be  sold  by  the  trustee  under  said  deed  of 
trust,  and  became  the  purchaser  of  the  lot  at  the  sale  and  re- 
ceived a  trustee's  deed  therefor.  Said  sale  was  made  April  5, 
1885.  After  the  sale,  certain  negotiations  were  entered  into 
between  the  plaintiff  and  Mrs.  Dunne,  with  a  view  to  obtaining 
from  her  a  recognition  of  the  plaintiff's  title,  it  being  proposed 
that  she  take  from  him  a  lease,  so  as  to  establish  between 
them  the  relation  of  landlord  and  tenant.  While  these  nego- 
tiations were  in  progress,  the  defendant,  then  living  with  her 
mother  as  a  member  of  her  family,  obtained  from  Asahel  Gage, 
who  claimed  to  be  the  owner  of  said  lot  by  "virtue  of  a  tax  deed, 
a  lease  of  said  lot  for  a  term  of  three  years,  at  a  nominal  rent. 
Mrs.  Dunne  thereupon,  as  she  claims,  surrendered  the  posses- 
sion of  the  premises  to  her  daughter,  and  the  latter  claims  to 
be  in  possession  under  her  lease.  Prior  to  this  alleged  change 
of  possession,  the  defendant  was  living  and  boarding  with  her 
mother,  and  paying  her  mother  for  her  board.  After  the 
change  of  possession,  both  continued  to  live  as  before  in  the 
same  family,  the  daughter  taking  the  place  of  the  head  of 
the  family  and  the  mother  boarding  with  her,  payment  for 
her  board  being  made,  as  is  claimed,  by  turning  over  to  the 
;  daughter  certain  of  the  furniture  then  in  use  in  the  house. 
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There  can  be  no  doubt  that  Mrs.  Dunne  would  be  estopped 
to  deny  the  validity  of  the  title  acquired  through  or  under  the 
trust  deed  executed  by  herself,  and  it  is  claimed  that  the  de- 
fendant, being  a  member  of  the  family  of  Mrs.  Dunne  and 
having  received  the  possession  directly  from  her,  is  so  far  in 
privity  with  her  as  to  be  bound  by  the  same  estoppel.  The 
question  thus  raised  need  not  be  decided,  since,  upon  another 
principle,  it  must  be  held  that  the  evidence  establishes  title 
in  the  plaintiff. 

The  rule  is  well  settled  that,  in  actions  of  ejectment,  proof 
of  possession  of  land  by  a  party  claiming  to  be  the  owner  in 
fee,  IB  prima  facie  evidence  of  his  ownership  and  seizin  of  the 
inheritance.  Davis  v.  Easley,  13  111.  192;  Barger  v.  Hobbs, 
67  id.  592 ;  Keith  v.  Keith,  104  id.  397 ;  Harland  v.  Eastman, 
119  id.  22.  It  is  sufficient  therefore  for  a  plaintiff,  in  order 
to  make  prima  fade  proof  of  title,  to  trace  his  title  back  to  an 
immediate  or  remote  grantor  who,  at  the  time  of  his  convey- 
ance, was  in  possession  of  the  land  claiming  it  in  fee. 

At  the  time  of  the  conveyance  of  the  lot  in  question  from 
Walker  to  Mrs.  Dunne,  Walker  was  claiming  to  be  the  owner 
of  said  lot  in  fee.  The  lot  was  then  and  for  several  years  had 
been  in  the  possession  of  Waller  and  his  tenants,  such  pos- 
session having  been  taken  and  held  under  a  contract  with 
Walker,  and  their  possession  therefore,  so  far  as  the  present 
question  is  cojicemed,  must  be  deemed  in  law  the  possession 
of  Walker.  It  follows  therefore  that  the  deed  from  Walker  to 
Mrs.  Dunne  presumptively  conveyed  the  fee,  and  the  fee  thus 
conveyed  became  vested  in  the  plaintiff  by  means  of  the  trust 
deed  executed  by  Mrs.  Dunne  and  the  sale  thereunder. 

There  is  no  evidence  in  the  record  rebutting  or  tending  to 
rebut  the  prima  facie  case  thus  made.  Such  case  could  be 
overcome  only  by  proving  a  paramount  title  either  in  the  de- 
fendant or  in  a  stranger.  No  such  proof  was  made.  The 
defendant  offered  to  read  in  evidence  certain  tax  deeds  exe- 
cuted to  Asahel  Gage,  but  as  no  offer  was  made  to  prove  any 
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of  the  proceedings  anterior  to  the  execution  of  the  tax  deeds, 

said  deeds  were  excluded,  and  properly  so.     The  defendant 

also  offered  to  read  in  evidence  a  deed  executed  by  the  sheriff 

of  Cook  county  to  one  Thompson,  upon  an  execution  sale  un-  'g 

der  a  judgment  recovered  by  one  Schloesser  against  Samuel  J. 

Walker  and  Henry  H.  Walker,  in  the  Superior  Court  of  Cook 

county,  at  the  September  term,  1874.     This  deed  was  also  ;1 

excluded,  and  properly,  as  it  could  in  no  event  hare  tended  /^ 

to  prove  title  paramount  to  that  conveyed  by  Henry  H.  Walker 

to  Mrs.  Dunne,  the  judgment  having  been  rendered  something 

more  than  two  years  after  that  conveyance  was  made. 

Complaint  is  made  of  the  rulings  of  the  court  in  the  instruc- 
tions to  the  jury.  One  instruction  only  was  given  on  the  part  | 
of  the  plaintiff,  that  being,  in  substance,  that  the  plaintiff  had  I 
shown  title  to  the  property  in  question,  and  that  the  verdict 
should  be  in  his  favor.  That  inskruction  was  proper.  The 
plaintiff  had  made  out  a  case  by  prima  facie  proof,  and  there 
being  no  rebutting  evidence,  his  right  to  a  verdict  followed  as 
a  matter  of  law. 

Four  instructions  were  given  at  the  instance  of  the  defend- 
ant, laying  down  rules  of  law  applicable  to  the  case.  The 
plaintiff  being  entitled  to  a  verdict  as  a  matter  of  law,  these 
instructions  might  all  have  been  properly  refused,  but  the  de- 
fendant, of  course,  can  not  complain  of  the  action  of  the  court 
in  giving  them.  The  following  instruction  asked  by  the  de- 
fendant was  refused : 

"The  court  further  instructs  the  jury,  that  if  they  believe, 
from  the  evidence,  that  said  defendant,  Ada  M.  Anderson,  is 
a  tenant  of  the  said  property  holding  under  a  lease  from  any 
person  other  than  the  plaintiff,  and  if  they  shall  further  be- 
lieve, from  the  evidence,  that  she  was  not  a  party  to  the  trust 
deed  of  the  property  through  which  the  plaintiff  claims  title, 
and  that  she  claims  no  rights  through  any  of  the  parties 
thereto,  then  the  said  Ada  M.  Anderson  is  under  no  obligation 
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to  recognize  the  plaintiff  as  owner,  nor  is  she  subject  to  the 
provisionB  of  said  trust  deed." 

The  unsoundness  of  the  propositions  contained  in  this  in- 
struction is  too  apparent  to  require  extended  discussion. 
Whether  the  defendant  is  bound  to  recognize  the  plaintiff  as 
owner  depends  upon  whether  he  has  the  paramount  title,  and 
not  upon  whether  she  was  a  party  to  the  deed  of  trust.  If 
that  deed  conveyed  the  fee,  it  was  binding  not  only  upon  the 
parties  to  it,  but  upon  all  the  world,  and  the  defendant  can 
not  set  op  as  against  the  title  derived  by  the  plaintiff  through 
said  deed  of  trust,  a  lease  to  her  from  a  party  not  shown  to 
have  the  paramount  title. 

We  are  of  the  opinion  that  the  verdict  and  judgment  are  the 

proper  and  necessary  result  of  the  evidence,  and  that  there 

are  no  prejudicial  errors  in  any  of  the  rulings  of  the  court. 

The  judgment  will  therefore  be  afl&rmed. 

Judgment  affirmed. 
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Patrick  J.  Sexton 

V. 

The  Chicago  Storage  Company  et  aZ. 
Filed  at  Ottawa  June  15, 1889, 

1.  Lakblord  and  tenant — assignment  of  the  term,  and  a  sub-letting, 
diatinguishtdi^^ghts  of  the  original  lessor,  as  to  rent.  In  case  of  an 
aaaignment  of  the  term  by  a  lessee,  the  assignee  wiU  stand  in  the  shoes 
of  hi8  a^sig^nor  as  respects  the  covenant  of  the  latter  to  pay  rent,  and 
the  property  of  the  assignee  is  liable  to  be  distrained  by  the  original 
lessor  for  the  rent  due  him.  But  where  the  lessee  merely  sub-lets  the 
premiges,  the  sub -lessee  is  liable  only  on  his  own  covenants  to  his  land. 
lord. 

2,  A  leased  certain  tenements  to  B  from  the  date  of  the  lease,  for  the 
term  named,  and  until  the  first  day  of  May,  1888.  Soon  after,  B  leased 
the  same  premises  to  G,  in  the  same  language  of  his  lease,  and  "for  and 
dimng  the  term  named,"  and  until  the  first  day  of  May,  1888,  taking 
covenant,  liowever,  for  a  different  amount  of  rent,  with  right  to  re-enter 
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for  non-payment  of  rent  when  due,  and  deolare  the  term  ended :  Held, 
that  this  amomited  to  an  assignment  of  the  term  by  B  to  G,  and  was 
not  merely  a  snb-lease,  and  that  O  became  liable  to  A  on  B's  covenants 
to  pay  rent. 

3.  Where  a  lessee  assigns  his  whole  estate  in  the  premises  demised, 
without  reserving  to  himself  a  reversion  therein,  a  privity  of  estate  is 
at  onoe  created  between  his  assignee  and  the  original  lessor,  and  the 
latter  will  have  a  right  of  action  directly  against  the  assignee  on  the 
covenants  rmining  with  the  land,  one  of  which  is  to  pay  rent.  But  if 
the  lessee  merely  sub -lets  the  premises,  reserving  or  retaining  any  re- 
version, however  small,  a  privity  of  estate  between  the  sub-lessee  and 
the  original  landlord  is  not  established,  and  the  latter  will  have  no 
light  of  action  against  the  former,  there  being  neither  privity  of  con- 
tract  nor  privity  of  estate  between  them. 

4.  If  the  entire  leasehold  estate  is  transferred,  the  instrument  will 
operate  as  an  assignment,  notwithstanding  that  words  of  demise  in- 
stead of  assigimient  are  used,  and  notwithstanding  the  reservation  of 
a  rent  to  the  grantor,  and  a  right  of  re-entry  on  the  non-payment  of 
rent,  or  the  non-performance  of  the  other  covenants  contained  in  the 
instrmnent.  The  relation  of  landlord  and  tenant  as  between  the  orig- 
inal lessor  and  the  assignee  of  the  term  does  not  result  from  contract, 
but  from  privity  of  estate. 

6.  So  where  the  original  lessee  has  divested  himself  of  his  entire 
term,  and  thus  ceased  to  be  in  privity  of  estate  with  the  original  land- 
lord, his  assignee  must  necessarily  be  in  privity  of  estate  with  the  orig- 
inal landlord,  and  hence  is  liable  as  assignee  of  the  term. 

6.  The  original  lessee,  however,  by  the  assignment  of  his  lease,  is 
not  released  from  the  payment  of  the  rent  covenanted  by  him  to  be 
paid,  but  still  remains  liable  therefor ;  and  his  assignee  becomes  liable 
on  the  same  covenant  because  of  his  privity  of  estate,  and  because  the 
ooveuAnt  to  pay  rent  runs  with  the  land,  and  the  original  landlord  may 
sue  either  the  original  lessee  or  the  assignee,  upon  such  covenant. 

7.  BAxa—privilege  to  extend  the  term — character  of  the  right,  A  pri- 
vilege reserved  in  a  lease,  permitting  the  tenant,  on  notice,  to  extend 
the  term  for  one  or  more  years,  is  not  a  present  demise,  but  a  mere 
covenant,  which  may  be  speoifloally  enforced  in  chancery,  or  upon 
which  an  action  at  law  may  be  maintained  for  its  breach. 

8.  If  a  lessee  executes  a  lease  for  a  i>art  of  his  term,  with  the  privi- 
lege of  his  tenant  to  extend  his  lease  for  the  remainder  of  his  lessor's 
term,  on  notice  of  his  election  to  do  so,  the  reversion  will  not  pass  to 
such  sub-lessee  until  such  election  is  made ;  and  the  sub -lessor  will  still 
have  a  reversionary  interest,  subject,  though  it  may  be,  to  be  thereafter 
divested  by  such  election ;  and  the  lease  of  the  original  lessee  will  not 
amonnt  to  an  assignment  of  his  term,  but  only  to  a  sub-lease. 
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9.  Same — right  of  entry  for  breach  of  condition  subsequent — char- 
acter of  the  right.  The  right  to  enter  for  breach  of  a  condition  subse- 
quent is  not  a  reversion,  nor  is  it  an  estate  in  land,  but  it  is  a  mere  chose 
in  action,  and  when  enforced,  the  grantor  is  in  by  the  forfeiture  of  the 
condition,  and  not  by  the  reverter.  This  rule  is  not  changed  by  sec- 
tion 14  of  our  statute  relating  to  landlord  and  tenant. 

10.  Samb — clatLse  against  assignment  or  sub-letting — who  may  avail  of 
it,  A  covenant  or  clause  in  a  lease  that  neither  the  lessee  nor  his  heirs, 
etc.,  -will  underlet  any  part  of  the  demised  premises,  or  assign  the  lease, 
is  for  the  benefit  of  the  lessor  alone.  He  may  waive  it  if  he  will,  and  if 
he  does  not  choose  to  set  it  up,  no  one  else  can. 

11.  Same — estoppel  to  collect  rent— by  garnishment  of  the  assignee  of 
the  term,  A.  landlord,  by  bringing  suit  by  attachment  against  his  leasee 
for  rent  due,  and  gamisheeing  an  assignee  of  his  lessee  for  money  due 
such  original  lessee,  will  not  be  estopped  from  enforcing  the  liability 
of  the  assignee  to  pay  the  rent,  where  no  judgment  is  taken  against  the 
garnishee  for  rent  due  from  him  to  his  assignor. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  Henry  M.  Shepakd,  Judge,  presiding. 

Patrick  J.  Sexton  executed  two  leases  to  Frank  F.  Cole,  the 
first  bearing  date  March  6, 1885,  and  demising  the  four  upper 
floors  of  the  building  situated  on  the  north-west  comer  of  Van- 
Buren  street  and  Fourth  avenue,  in  Chicago,  with  right  of  way, 
etc. ;  and  the  second  bearing  date  May  1, 1885,  demising  the 
basement  of  the  same  building.  Both  terms  are  expressed  to 
be  "for,  during  and  until  the  first  day  of  May,  1888."  A  stip- 
ulated rent  is  covenanted  to  be  paid  by  the  lessee  to  the  lessor, 
in  monthly  installments,  and  it  is  also  covenanted  that  neither 
the  second  party,  nor  his  heirs,  etc.,  will  underlet  said  premises, 
or  any  part  thereof,  or  assign  this  lease,  without  the  written 
assent  of  the  said  party  of  the  first  part  had  and  obtained 
thereto.  It  is  covenanted  that  if  the  rent,  or  any  part  thereof, 
shall  be  behind  or  unpaid  on  the  day  of  payment,  or  if  defatdt 
shall  be  made  in  any  of  the  covenants,  etc.,  to  be  kept  by  the 
second  party,  his  heirs,  executors  and  administrators,  or  his 
assigns, — should  said  premises  be  underlet,  as  provided  for  in 
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ihe  leases, — ^it  shall  be  lawful  for  said  party  of  the  first  part, 
at  his  election,  the  said  premises  again  to  repossess ;  and  it 
shall  be  the  duty  of  the  said  party  of  the  second  part,  and  also 
•of  his  assigns,  in  case  the  leases  are  assigned,  or  in  case  said 
premises  be  sub-let,  as  aforesaid,  to  pay  the  said  rent  as  the 
6ame  shall  fall  due  from  time  to  time,  as  above,  to  the  said 
party  of  the  first  part ;  and  there  are  also  the  usual  covenants 
by  the  lessee  and  his  assigns,  etc.,  for  a  lien  on  the  property, 
and  for  the  surrender  of  the  possession  of  the  premises  imme- 
•diately  after  the  determination  of  the  term,  or  if  the  term  be 
declared  ended,  and  for  the  forcible  taking  of  possession,  or 
confession  of  judgment  if  guilty  of  forcible  detainer,  releas- 
ing errors,  etc.,  for  re-letting  by  the  lessee,  etc.,  in  case  of 
default  in  paying  rent,  etc.,  and  that  '*all  the  covenants  and 
agreements  therein  contained  shall  extend  to  and  be  obligatory 
upon  *  *  *  the  heirs,  executors  and  administrators  of 
said  party  of  the  second  party,  and  also  on  his  assigns,  should 
the  leases  be  assigned,  or  should  said  premises  be  underlet,  as 
aforesaid." 

On  the  9th  of  May,  1885,  Frank  F.  Cole  executed  a  lease, 
demising  the  premises  thus  demised  to  him,  to  the  Chicago 
Storage  Company,  from  that  date  '*for  and  during  and  until 
the  first  day  of  May,  1888."  There  are  covenants  in  this  in- 
strument for  the  payment  of  rent  by  the  storage  company  to 
Oole,  but  the  amounts  are  less  for  the  first  year  or  so,  and 
larger  afterwards,  than  the  amount  covenanted  to  be  paid  by 
<3ole  to  Sexton.  There  are  also  further  covenants  therein,  that 
if  the  rent  shall  be  unpaid  when  due,  or  if  default  shall  be 
made  in  any  of  the  other  covenants  of  the  storage  company, 
Cole  may  declare  the  term  ended,  and  re-enter  into  the  prem- 
ises, etc. ;  and  that  the  storage  company  will  surrender  pos- 
session to  Cole  immediately  upon  the  determination  of  said 
ierm,  or  whenever  Cole  shall  elect  to  declare  the  term  ended. 
The  storage  company  entered  into  possession  under  this  in- 
strument, and  retained  it  for  a  period  of  about  ten  months, 

21—129  tLiu 
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^heu  it  was  dispossessed  by  Sexton,  because  of  the  non-pay- 
ment of  rent  due  Sexton  by  the  terms  of  the  leases  executed 
by  liim  to  Frank  P.  Cole. 

The  Chicago  Storage  Company  was  incorporated  by  virtue- 
of  a  license  issued  by  the  Secretary  of  State  on  the  21st  of 
May,  1882.  The  stockholders  are  Charles  N.  Chipman,  Al- 
fred Wilford,  James  B.  Craney,  John  C.  Magee,  Charles  G. 
Bartb,  W.  E.  Parks,  David  Cole,  and  Kenneth  E.  Smoot.  The 
evidence  shows  that  the  storage  company  has  never  transsicted 
any  business  other  than  that  of  storage,  and  that  only  daring 
the  time  it  occupied  the  premises  of  Sexton  under  its  lease 
from  Frank  F.  Cole ;  that  but  little,  if  any,  of  its  capital  stock 
has  ever  been  paid  into  its  treasury;  that  it  owns  no  real 
estate,  and  that  its  personal  estate  has  been  seized  by  Sextoa 
for  rent,  and  that  it  is  of  less  value  than  the  amount  due  him; 
on  his  lease  to  Frank  F.  Cole. 

Sexton  commenced  proceedings  in  the  Superior  Court  of 
Cook  county,  by  attachment,  against  Frank  F.  Cole,  for  rent 
due  on  the  lease  to  Cole,  on  the  23d  of  October,  1886,  and  had 
the  Chicago  Storage  Company  garnisheed  as  a  debtor  of  Cole. 
Answer  was  filed,  on  behalf  of  the  company,  to  the  interroga- 
tories propounded  by  Sexton,  claiming  that  it,  as  sub-lessee 
of  Cole,  was,  by  reason  of  Cole's  refusal  to  pay  his  rent  to 
Bexton,  imperiled  in  its  right  to  continue  in  possession,  and 
consequently  damaged  to  an  amount  in  excess  of  the  rent  due 
from  it  to  Cole.  Another  suit  by  attachment  was  commenced 
by  the  same  party,  against  the  same  party,  in  the  same  court, 
on  the  1st  of  March,  1886,  for  rent  accruing  after  the  com- 
mencement of  the  first  suit  by  attachment,  and  the  same  gar- 
nishee proceedings  were  thereon  had  as  in  the  first  suit.  Both 
these  suits  seem  to  be  still  pending.  On  the  1st  of  March, 
1886,  Sexton  also  caused  a  judgment  of  the  Superior  Court 
of  Cook  county  to  be  entered  against  Frank  F.  Cole,  for  a 
forcible  detainer  of  the  premises  leased  to  him,  by  virtue  of 
the  power  of  attorney  authorizing  a  confession  of  such  judg- 
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menty  which  is  contained  in  the  lease,  and  Sexton  was  soon 
thereafter  placed  in  possession  of  the  leased  premises  by  virtue 
of  a  writ  of  possession  issued  upon  such  judgment. 

On  the  23d  of  December,  1886,  Sexton  filed  his  bill  in  chan- 
cery, in  the  Superior  Court  of  Cook  county,  against  the  Chicago 
Storage  Company,  and  Charles  N.  Chipman,  Alfred  Wilford, 
James  B.  Craney,  John  C.  Magee,  Charles  G.  Barth,  W.  B. 
Parks,  David  Cole  and  Kenneth  B.  Smoot,  as  stockholders  of 
that  company,  alleging,  among  other  things,  that  the  lease 
of  Frank  F.  Cole  to  the  storage  company  was  an  assignment  of 
his  term,  and  that  consequently  that  company  is  liable  for  the 
rent  due  on  the  lease  from  Sexton  to  Cole,  and  that  the  storage 
company  has  ceased  to  do  business,  leaving  debts  unpaid,  and 
praying  that  an  account  be  taken  of  the  amount  due  from  the 
storage  company,  as  assignee  of  the  term  of  Frank  F.  Cole, 
to  Sexton,  and  that  the  stockholders  be  decreed  to  pay  such 
sum  as  shall  be  sufficient  to  pay  the  same.  Answers  were  filed 
and  evidence  was  heard  on  the  issues ;  and  the  court,  on  final 
hearing,  decreed  that  the  complainant's  bill  be  dismissed,  and 
that  decree,  on  writ  of  error  from  the  Appellate  Court  for  the 
First  District,  was  affirmed.  This  appeal  is  from  that  judg- 
ment of  affirmance. 

Mr.  AiiEXANDER  S.  Bradlet,  for  the  appellant: 
The  transfer  from  Frank  F.  Cole  to  the  storage  company 
was,  in  legal  effect,  as  between  appellant  and  said  company, 
an  assignment  of  the  term ;  and  it  was  indebted  to  appellant 
for  the  rent  by  privity  of  estate.  1  Taylor  on  Landlord  and 
Tenant,  sec.  16;  Wood  on  Landlord  and  Tenant,  p.  642,  sec. 
330,  and  p.  130,  sec.  93,  and  note ;  Jackson  &  Gross  on  Land- 
lord and  Tenant,  536;  Krid^r  v.  Riley,  79  N.  C.  357;  Lloyd 
V.  Cozzens,  2  Ashen.  131 ;  Woodfall  on  Landlord  and  Tenant, 
204 ;  Adams  v.  Beach,  1  Phil.  178 ;  Webster  v.  Nichols,  104 
m.  172;  Babcock  v.  ScovUle,  56  id.  461. 
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The  right  to  forfeit,  reserved  by  appellant  in  his  lease,  was 
waived  by  him.  The  acceptance  of  rent  from  the  company 
was  a  waiver.  Webster  v.  Nichols,  104  111.  160;  Watson  v. 
Fletcher,  49  id.  498;  Field  v.  Herrick,  101  id.  110. 

Appellant  is  not  estopped  to  claim  that  the  company  owes 
liim.  The  covenant  to  pay  rent  in  the  event  of  a  tenant's 
tilieuation,  affords  the  landlord  a  double  claim  for  the  payment 
of  his  rent.  Taylor  on  Landlord  and  Tenant,  sees.  371,  436 ; 
Woodfall  on  Landlord  and  Tenant,  207 ;  Wood  on  Landlord 
and  Tenant,  847;  Sutliffy.  Atwood,  16  Ohio  St.  194. 

Acceptance  of  rent  from  an  assignee  of  the  lessee  on  account 
of  the  lessee  does  not  discharge  the  lessee.  Field  v.  Herrick, 
101  IlL  116 ;  Stein  v.  Jones,  18  Bradw.  545 ;  Harris  v.  Heack- 
mm,  G2jowa,  411;  Taylor  v.  Debus,  31  Ohio  St.  468, 

Mr.  John  N.  Jewett  &  Jewett  Bi^os.,  also  for  the  appellant. 

Mr.  Kenneth  E.  Smoot,  and  Messrs.  Monk  &  Elliott,  for 

the  appellees : 

An  under-tenant  is  not  liable  upon  his  lessor's  covenants  to 
pay  rent,  for  the  want  of  any  privity  of  estate.  {Quackenboss 
V.  Chirk,  12  Wend.  655;  Harvey  v.  McGrew,  44  Texas,  412; 
Jennings  v.  Alexander,  1  Hilt.  154;  Halfud  y.  Hatch,  1  Doug. 
183.)  Nor  for  use  and  occupation.  Bancroft  v.  Wardweli, 
13  Johns.  488;  HaU  v.  Southmayd,  15  Barb.  32;  Krider  v. 
Jtixnuey,  79  N.  C.  354;  Merrill  v.  BuUoch,  105  Mass.  486; 
Way  Y.  Holton,  46  Vt.  184. 

A  lessee  can  recover  from  his  assignee  only  when  he  has 
Jjiraself  paid  the  rent  to  the  lessor.  Farrington  v.  KinibaU,  126 
Mass.  313. 

The  lessee  becomes  a  surety  to  the  lessor  for  the  assignee, 
who,  as  between  himself  and  the  lessee,  is  the  principal  debtor, 
and  bound,  whilst  he  is  assignee,  to  pay  the  rent  and  perform 
the  covenants  running  with  the  estate;  and  the  lessee  has 
thereby,  after  paying  the  debt  or  discharging  the  obligation  to 
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which  he  is  liable,  his  remedy  over  against  the  assignee,  the 
principal  debtor.  Farrington  v.  Kimball,  126  Mass.  313,  and 
cases  cited ;  Burnett  v.  Lynch,  5  B.  &  C.  689 ;  Humble  v.  Lang- 
8ion,  7  M.  &  W.  517 ;  Moule  v.  OarreU,  L.  B.  5  Ex.  132 ;  L.  B. 
7  Ex.  101. 

Assuming  a  waiver  by  complainant  of  the  condition  against 
the  assignment,  the  transfer  from  the  original  lessee  to  the 
corporation  defendant  was,  in  legal  effect  as  well  as  in  form, 
a  snb-lease,  and  not  an  assignment. 

The  right  of  re-entry  for  condition  broken,  reserved  by  the 
sub-lease,  and  the  covenant  to  surrender  to  the  sub-lessor  at 
the  expiration  of  the  term,  by  forfeiture  or  otherwise,  left  in 
the  sub-lessor  a  contingent  reversionary  interest  suflScient  to 
support  a  sub-lease,  and  to  take  from  the  instrument  the  char- 
acter of  an  assignment.  Piggot  v.  Mason,  1  Paige,  412;  Post 
V.  Kearney,  2  Comst.  394 ;  Keteltas  v.  Coleman,  2  E.  D.  Smith, 
408;  Martin  v.  O'Connor,  43  Barb.  614;  Collins  v.  Hasbrouck, 
66  N.  Y.  157;  Ganson  v.  Tift,  71  id,  48 ;  McNeill  v.  Kendall, 
128  Mass.  246;  Dunlap  v.  BuUard,  131  id.  161;  CoUamery. 
KeUey,  12  Iowa,  319 ;  United  States  v.  Hickey,  17  Wall.  9 ; 
Taylor  on  Landlord  and  Tenant,  (8th  ed.)  sec.  16 ;  1  Wash- 
bum  on  Eeal  Prop.  (6th  ed.)  643,  644. 

The  condition  in  the  original  lease  forbidding  assignment 
was  never  waived  by  Sexton,  and  hence  the  company  never 
became  liable  d^  assignee.  Bliss  v.  Gardner,  2  Bradw.  422 ; 
Wadham  v.  Marlowe,  8  East,  314, 

(Complainant  is  estopped  by  his  conduct  to  assert  that  the 
company  ever  held  as  assignee.  Bigelow  on  Estoppel,  (4th  ed.) 
642-666 ;  Durando  v.  Lyman,  2  Sandf.  697. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

The  evidence  sufficiently  proves  that  the  Chicago  Storage 
Company  has  "ceased  doing  business."  This  is  not  contested 
by  counsel  for  appellees,  though  they  seek  to  avoid  its  effect 
by  the  circumstance,  which  they  claim  to  be  proved,  that  such 
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failure  is  solely  because  of  the  seizure  and  appropriation  of  its 
property  for  the  payment  of  rent  due  from  Frank  F.  Cole  alone, 
to  appellant.  It  is  therefore  manifest,  that  in  determining 
whether  the  corporation  has  left  debts  unpaid,  so  as  to  bring 
the  case  within  section  25,  chapter  66,  of  the  Eevised  Statutes 
of  1874,  as  amended  by  the  act  of  May  22,  1877,  in  relation 
to  corporations,  (Laws  of  1877,  p.  66,)  the  first  and  most  im- 
portant question  is  whether  the  storage  company  is  an  assignee 
of  the  term  of  Frank  F.  Cole,  or  only  a  sub-lessee  under  him, 
for  if  it  is  an  assignee  of  the  term  of  Frank  F.  Cole,  it  stands 
in  his  shoes  as  respects  his  covenant  to  pay  rent,  and  its  prop- 
erty is  liable  to  be  seized  and  appropriated  to  the  payment  of 
the  rent,  by  distress,  as  was  done.  If,  however,  it  is  but  a 
sub-lessee  under  Frank  F.  Cole,  it  is  liable  only  on  its  cove- 
nants to  him. 

The  leases  to  Frank  F.  Cole  are  "for  and  during"  the  terms 
named,  "and  until  the  1st  day  of  May,  1888."  The  lease 
executed  by  Frank  F,  Cole  to  the  Chicago  Storage  Company 
is  of  precisely  the  same  premises  included  by  the  leases  to  him, 
and  it  is  in  the  identical  language  of  those  leases,  "for  and 
during"  the  term  named,  "and  until  the  1st  day  of  May,  1888," 
BO  that  the  terms  all  end  at  the  same  instant  of  time.  No 
space  of  time,  however  minute,  therefore  can,  by  any  possi- 
bility, remain  after  the  term  of  the  storage  company  has  ended, 
before  the  expiration  of  the  terms  of  Cole,  in  which  he  could 
enter  upon  or  accept  a  surrender  of  the  premises. 

The  general  principle,  as  held  by  all  the  authorities,  is,  that 
where  the  lessee  assigns  his  whole  estate,  without  reserving  to 
himself  a  reversion  therein,  a  privity  of  estate  is  at  once  cre- 
ated between  his  assignee  and  the  original  lessor,  and  the 
latter  then  has  a  right  of  action  directly  against  the  assignee 
on  the  covenants  running  with  the  land,  one  of  which  is  that 
to  pay  rent ;  but  if  the  lessee  sub-lets  the  premises,  reserving 
or  retaining  any  reversion,  however  small,  the  privity  of  estate 
,  between  the  sub-lessee  and  the  original  landlord  is  not  estab- 
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lished,  and  the  latter  has  no  right  of  action  against  the  former, 
ihere  being  neither  privity  of  contract  nor  privity  of  estate  be- 
tween them.  The  chief  difficulty  has  been  in  determining 
what  constitutes  such  reservation  of  a  reversion.  The  more 
xecent  English  decisions,  and  all  of  the  text  books  treating  of 
ihe  question  which  have  been  accessible  to  us,  hold  that  where 
«11  of  the  lessee's  estate  is  transferred,  the  instrument  will  op- 
erate as  an  assignment,  notwithstanding  that  words  of  demise 
instead  of  assignment  are  used,  and  notwithstanding  the  res- 
-ervation  of  a  rent  to  the  grantor,  and  a  right  of  re-entry  on 
the  non-payment  of  rent  or  the  non-performance  of  the  other 
covenants  contained  in  it.  1  Flatt  on  Leases,  pp.  1-9, 102 ; 
Woodfall  on  Landlord  and  Tenant,  (7th  ed.)  211 ;  Wood  on 
Landlord  and  Tenant,  p.  131,  sec.  93 ;  Taylor  on  Landlord 
and  Tenant,  (8th  ed.)  16,  note;  5  Bacon's  Abridgment,  title 
^'Leases,"  sec.  3;  2  Preston  on  Covenants,  124,  126;  Board- 
man  V.  Wilson,  L.  E.  (4  C.  P.)  67 ;  Doe  v.  Bateman,  2  B.  &  A. 
168  ;  WoUaston  v.  HakeweU,  3  Scott,  (N,  C.)  616.  Undoubt- 
<6dly  many  cases  may  be  found  wherein  the  lessee  has  granted 
to  another  party  his  entire  term,  retaining  no  reversionary 
interest  in  himself,  and  it  has  been  held  the  relatign  as  be- 
4iween  the  parties  was  that  of  landlord  and  tenant, — or,  per- 
haps more  correctly,  lessee  and  sub-lessee, — ^because  such  was 
•clearly  the  intention  of  the  parties ;  but  this  was  the  result  of 
•contract,  only,  and  not  conclusive  upon  the  original  landlord, 
since  he  was  not  a  party  to  it.  The  relations  of  landlord  and  as- 
signee of  a  term,  however,  it  has  been  seen,  do  not  result  from 
contract,  but  from  privity  of  estate,  and,  therefore,  when  the 
•original  lessee  has  divested  himself  of  his  entire  term,  and  thus 
ceased  to  be  in  privity  of  estate  with  the  original  landlord,  the 
person  to  whom  he  has  transferred  that  entire  term  must  nec- 
•essanly  be  in  privity  of  estate  with  his  original  landlord,  and 
hence  liable  as  assignee  of  the  term.  See  Wood  on  Landlord 
and  Tenant,  p.  132,  and  authorities  cited  in  note  1 ;  Van  Ren- 
seller  v.  Hays,  19  N.  Y.  601 ;  Pluck  v.  Diggs  et  al.  6  Bligh,  (N.  S.) 
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31 ;  Thome  v.  Wookome,  5  B.  &  A.  686 ;  Ind.  Manf.  Co.  v. 
C.  C.  C.  I.  Ry.  Co.  45  Ind.  281 ;  Smiley  v.  Van  Winkle,  6  Cal. 
605 ;  Blumenberg  v.  Myers,  32  id.  93 ;  Schilling  v.  Holmes,  23 
id.  230. 

Counsel  for  appellees  contend,  and  the  courts  below  ruled 
accordingly,  that  the  reservation  of  a  new  and  different  rent, 
or  the  reservation  to  the  lessor  of  the  right  to  declare  the  lease^ 
void  for  the  non-performance  of  its  covenants,  and  to  re-enter 
for  such  breach,  or  at  the  end  of  the  term,  coupled  with  the 
covenant  of  the  lessee  to  surrender  at  the  end  of  the  term  or 
upon  forfeiture  of  the  term  for  breach  of  covenant,  make  the 
letting  by  the  lessee  a  sub-letting,  and  not  an  assignment  of 
the  term,  notwithstanding  the  lessee  has  retained  in  himself 
no  part  of  the. term, — and  they  rely  upon  Collins  v.  Hasbroucky 
56  N.  Y.  157,  Ganson  v.  Tifft,  71  id.  48,  NeU  v.  KendaU,  128 
Mass,  245,  and  Dunlap  v.  BvUard,  131  id.  161,  as  sustaining 
this  contention. 

There  is  general  language  in  CoUins  v.  Hasbrouck  quite  as 
broad  as  claimed.  But  no  question  therein  presented  called 
for  ite  use,  and  its  meaning  ought  to  be  limited  by  the  facts 
to  which  it  was  applied.  There,  the  first  original  lease  waa 
for  the  term  of  ten  years,  from  the  1st  of  April,  1864;  the 
second  was  for  the  term  of  nine  years,  from  the  1st  of  April, 
1865.  Thus,  both  expired  April  1, 1874.  The  sub-lease  was 
for  the  term  of  two  years  and  seven  months,  from  the  Ist  of 
September,  1867, — that  is  to  say,  until  the  1st  of  April,  1870, 
— with  the  privilege,  however,  to  the  lessee  to  extend  the  term 
four  years,  or  until  April  1,  1874,  by  giving  two  months'  no- 
tice, etc.  The  plaintiffs  claimed  that  the  leases  were  forfeited 
by  the  sub-letting,  and  the  court  so  held.  No  distinction  was 
taken,  in  the  opinion  of  the  court,  between  an  absolute  demise 
until  the  end  of  the  term  and  a  mere  privilege  to  have  the  de- 
mise extended  four  years,  which  was  until  the  end  of  the  term^ 
We  have  held  that  a  similar  clause  in  a  lease  is  not  a  present 
demise,  but  a  mere  covenant,  which  may  be  specifically  enforced 
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in  chancery,  or  upon  which  an  action  at  law  may  be  main- 
tained for  a  breach  of  covenant.  (Hunter  v.  Silvers,  15  111* 
174 ;  Sutkei-land  v.  Goodnow,  108  id.  628.)  And  it  would  seem 
quite  evident,  that  in  no  view  could  the  reversion  have  passed 
until  after  the  grantee  elected  to  have  the  term  for  four  years 
hnger,  and  so,  when  the  lease  was  executed,  there  was  still  a 
reversionary  interest  in  the  sub-lessor,  of  four  years,  subject, 
though  it  may  have  been,  to  be  thereafter  divested  by  the 
election  of  the  Bub-lessee. 

In  Ganson  v,  Tifft,  the  sub-lease  provided  that  at  the  expira- 
tion of  the  term,  or  other  sooner  determination  of  the  demise, 
the  lessee  should  surrender  the  demised  premises  to  the  lessor, 
and  the  court  said :  "This  constitutes  a  sub-lease  of  the  prem- 
iBee,  and  not  an  assignment  of  the  term.'' 

In  Stewart  v.  Long  Island  Railroad  Co.  102  N.  Y.  601,  (55  Am» 
Eep.  844,)  there  was  a  demise  by  the  lessee  to  the  Long  Island 
Eailroad  Company  for  a  term  longer  than  that  held  by  the- 
lessee.  There  was  also  a  different  rent  to  be  paid  than  that  pro- 
Tided  to  be  paid  by  the  original  lease,  and  there  was  a  reserva- 
tion of  the  right  to  re-enter  for  non-payment  of  rent,  etc.  It  was 
held,  that  as  to  the  original  landlord  this  amounted  to  an  as- 
Bigntnent  of  the  lease,  and  that  its  character  was  not  destroyed 
by  the  reservation  therein  of  a  new  rent  to  the  assignor,  with  a 
power  of  re-entering  for  non-payment  of  rent,  or  by  its  assump- 
tioji  of  the  character  of  a  sub-lease.  The  court,  after  laying 
down  the  rule  substantially  as  we  have  heretofore  stated  it  to 
be  reeogDiz(*d  by  the  text-books  and  recent  English  decisions, 
said :  "The  effect,  therefore,  of  a  demise,  by  a  lessee,  for  a 
period  equal  to  or  exceeding  his  whole  term,  is  to  divest  him 
of  any  reversionary  right,  and  render  his  lessee  liable,  as  as- 
signee, to  the  original  lessor ;  but,  at  the  same  time,  the  rela- 
tion of  landlord  and  tenant  is  created  between  the  parties  to 
the  second  demise,  if  they  so  intended," — citing  Taylor  on 
Landlord  and  Tenant,  (7th  ed.)  109,  note  s,  16,  n.  5 ;  1  Wash- 
bum  on  Eeal  Estate,  (4th  ed.)  515,  n.  6;  Adams  v.  Beach,, 
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1  Phil.  99 ;  Ind.,  etc.,  Railroad  Co,  v.  Cleveland,  etc.,  RaUroad 
Co,  45  Ind.  281 ;  Lee  v.  Payn,  4  Mich.  106 ;  Lloyd  v.  Cosens, 
1  Ashm.  138 ;  Wood  on  Landlord  and  Tenant,  (Bank's  ed.) 
347, — and  then  adding:  "These  rules  are  fully  recognized  in 
this  State.  Prescott  v.  Deforest,  16  Johns.  159 ;  Bedford  v. 
Terhune,  30  N.  Y.  457 ;  Davis  v.  Morris,  36  id.  669 ;  Wood- 
huU  V.  Rosenthal,  382,  391,  392." 

In  speaking  of  the  ruling  in  Collins  v.  Hasbrouck,  supra, 
after  stating  the  facts,  the  court  said :  "In  the  opinion,  the 
question  is  discussed  whether  the  sub-lease  amounted  to  an 
assignment  of  the  term  of  the  original  lease,  or  a  mere  sub- 
letting or  re-letting  of  part  of  the  demised  premises.  This 
question,  in  view  of  the  result  reached  on  the  question  of 
waiver,  ceased  to  be  controlling;  but,  in  discussing  it,  the 
learned  judge  delivering  the  opinion  made  some  remarks  touch- 
ing the  effect  of  reserving  a  new  rent  in  the  sub-lease,  and  of 
reserving  to  the  original  lessee  a  right  of  re-entry  for  a  breach 
€>f  condition  by  his  lessee,  which  have  given  rise  to  some  con- 
fusion. The  features  of  the  instrument  which  are  above  re- 
ferred to  would  be  proper  subjects  of  consideration  for  the 
purpose  of  determining  whether  the  relation  of  landlord  and 
.tenant  was  creator!  between  the  original  lessee  and  his  lessor, 
and  bore  upon  the  question  then  before  the  court,  via.,  whether 
the  second  lease  was  a  sub-letting  or  re-letting  of  part  of  the 
eternised  premises,  which  constituted  a  breach  of  the  covenant 
tiot  to  sub-let  or  re-let.  But  the  question  of  privity  of  estate 
between  the  original  lessor  and  the  lessee  of  his  lessee,  was 
not  in  the  case.  The  determination  of  the  question  depends 
upon  whether  the  whole  of  the  term  of  the  original  lessee  be- 
came vested  in  his  lessee,  and  the  circumstances  that  the  second 
luaae  reserves  a  different  rent  or  a  right  to  entry  for  breach  of 
coalition,  are  immaterial."  And,  after  quoting  many  author- 
ities to  sustain  that  position,  the  opinion  proceeds:  "The, 
ciises  which  hold  that  where  a  lessee  sub-leases  the  demised  * 
preoiises  for  the  whole  of  his  term,  but  his  lessee  covenants  to 
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sarrender  to  him  at  the  end  of  the  term,  the  suh-lease  does  not 
operate  as  an  assignment,  proceed  upon  the  theory  that  by  rea- 
son of  this  covenant  to  surrender,  some  fragment  of  the  term 
remains  in  the  original  lessor  [lessee.]  In  most  of  the  cases, 
and  in  the  earlier  cases  in  which  this  doctrine  was  broached, 
the  language  of  the  covenant  was,  that  the  sub-lessee  would 
surrender  the  demised  premises  on  the  last  day  of  the  term." 

It  is  true  that  in  this  case,  as  has  been  before  stated,  the 
lessee  demised  for  a  number  of  years  beyond  the  term  for 
which  he  held ;  but  it  is  impossible  that,  upon  principle,  there 
can  be  any  difference  between  a  demise  of  an  entire  term, 
which  can  leave  no  possible  space  of  time  remaining  in  the 
lessor,  and  a  demise  for  any  additional  time  beyond  the  term, 
for  since  no  one  can  demise  what  he  does  not  have,  all  that  can 
pass  by  the  demise,  in  the  latter  instance,  is  the  entire  term 
of  the  lessor.  If,  here,  the  demise  of  Prank  F.  Cole  vests  his 
entire  interest  in  the  property,  as  it  professes  to  do,  "for  and 
during"  the  remainder  of  his  term,  "and  until  the  1st  day  of 
May,  1888,"  it  can  not  be  that  any  portion,  however  short  in 
duration,  of  the  term  granted  him  by  the  leases  of  appellant, 
remained  in  him,  because  they  are  limited  by  the  same  words 
precisely, — ^namely,  "for  and  during"  the  term,  "and  until  the 
Ist  day  of  May,  1888." 

In  McNeii  v.  KendaUy  supra,  there  were  easements  reserved 
from  the  effect  of  the  lease.  In  Bidlard  v.  Dunlap,  supra, 
however,  the  facts  are  analogous  in  principle  to  those  here  in- 
volved, and  it  was  held  that  the  demise  of  the  entire  term  of 
the  lessee  was  a  sub-lease,  and  not  an  assignment,  because  of 
the  right  reserved  in  the  lease  for  the  lessor  to  re-enter  and 
resume  possession  for  a  breach  of  the  covenants.  But  this  is 
held  upon  the  ground,  that  under  the  decisions  of  that  court 
the  right  to  re-enter  and  forfeit  the  lease  is  a  contingent  re- 
versionary estate  in  the  property,  the  court  having  previously 
held,  in  Austin  v.  Cambridgeport  Parish,  21  Pick.  215,  Brattle 
Square  Church  v.  Grant,  3  Gray,  142,  that  where  an  estate  is 
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conveyed,  to  be  held  by  the  grantee  upon  a  condition  subse- 
quent, there  is  left  in  the  grantor  a  contingent  reversionary 
interest,  which  is  an  estate  capable  of  devise.  It  has  been 
suggested  that  these  decisions  are  predicated  upon  a  local 
statute ;  (see  Tiedeman  on  Beal  Prop,  note  1  to  sec.  277,  |ind 
note  1,  on  p.  904,  6  Am.  &  Eng.  Ency.  of  Law ;)  but  whether 
this  be  true  or  not,  the  decisions  are  plainly  contrary  to  the 
principles  of  the  common  law. 

The  right  to  enter  for  breach  of  condition  subsequent  could 
not  be  alienated,  as  it  could  have  been  had  it  been  an  estate, 
and  Coke  says :  **The  reason  hereof  is  for  avoiding  of  main- 
tenance, suppression  of  right  and  stirring  up  of  suits,  and 
therefore  nothing  in  action  entrie  or  re-entrie  can  be  granted 
over."  See,  also,  1  Comyn's  Digest,  title  "Assignment,"  chap, 
2,  p.  688;  3  id.  title  "Condition,"  (0.  1,)  p.  129;  4  Kent's 
Com.  (8th  ed.)  126,  *123;  1  Preston  on  Estates,  20,  ^21; 
Shepherd's  Touchstone,  117,  ♦121. 

It  is  said  in  1  Washburn  on  Eeal  Prop.  (2d  ed.)  474,  *451 : 
"Such  a  right"  (i,  e.,  to  enter  for  breach  of  condition  subse- 
quent,) "is  not  a  reversion,  nor  is  it  an  estate  in  land.  It  is 
a  mere  chose  in  action,  and,  when  enforced,  the  grantor  is  in 
by  the  forfeiture  of  the  condition,  and  not  by  the  reverter." 
To  like  effect  is,  also,  Tiedeman  on  Eeal  Prop.  sec.  277; 
6  Am.  &  Eng.  Ency.  of  Law,  p.  903 ;  Taylor  on  Landlord  and 
Tenant,  (8th  ed.)  sec.  293 ;  Southard  v.  C.  R.  R.  Co.  26  N.  J.  L, 
(2  Dutch.)  21 ;  Webster  v.  Cooper,  14  How.  501 ;  Schulenberg 
V.  Harman,  21  Wall.  63 ;  Nicoll  v..  N.  Y.  and  E.  Railroad  Co. 
12  N.  Y.  (2  Kern.)  121. 

It  is  true,  that  by  section  14  of  our  statute  in  relation  to 
landlord  and  tenant,  (Eev.  Stat.  1874,  p.  669,)  "the  grantees 
of  any  demised  lands,  tenements,  rents  or  other  hereditaments, 
or  of  the  reversion  thereof,  the  assignee  of  the  lessor  of  any 
demise,  and  the  heirs  and  personal  representatives  of  the 
lessor,  grantee  or  assignee,  shall  have  the  same  remedies,  by 
entry,  action  or  otherwise,  for  the  non-performance  of  any 
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agreement  in  the  lease,  or  for  the  recovery  of  any  rent,  or  for 
the  doing  of  any  waste,  or  other  cause  of  forfeiture,  as  their 
grantor  or  lessor  might  hare  had  if  such  reversion  had  re- 
mained in  such  lessor  or  grantor."  But  this  does  not  make 
what  was  before  but  a  chose  in  action,  an  estate.  The  right 
to  enter  for  breach  of  covenant  is  still  but  a  remedy  for  en- 
forcing performance  of  a  contraqt,  which  may  be  defeated  by 
tender.  Taylor  on  Landlord  and  Tenant  (8th  ed.)  302.  As 
is  said  by  the  court  in  DePeyster  v.  Michael,  6  N.  T.  (2  Seld.) 
507,  in  speaking  of  the  effect  of  a  like  statute  of  New  Tork : 
^The  statute  only  authorized  the  transfer  of  the  right,  and  did 
not  convert  it  into  a  reversionary  interest,  nor  into  any  other 
estate."  See,  also,  NicoU  v.  N.  Y.  and  E.  Railroad  Co.  12  N.  Y. 
(2  Seld.)  139. 

It  follows  that,  in  our  opinion,  the  rule  assumed  to  be  fol- 
lowed in  Collins  v.  Hasbrquck,  Qanson  v.  Tifft,  and  Dunlap  v. 
BvUard,  supra,  is  not  in  conformity  with  the  common  law,  and 
that  it  can  not,  therefore,  be  applied  here. 

The  objection  that  the  written  assent  of  appellant  was  not 
obtained  to  the  assignment,  can  not  be  urged  by  appellees. 
The  clause  in  the  leases,  in  that  respect,  is  for  the  benefit  of, 
and  can  be  set  up  by,  appellant  alone.  He  may  waive  it  if 
he  will,  and  if  he  does  not  choose  to  set  it  up  no  one  else  can. 
Webster  et  al.  v.  Nichols  et  al.  104  HI.  160 ;  WiUoughby  et  al.  v. 
Lawrence  et  al.  116  id.  11 ;  Amsby  v.  Woodward,  6  B.  &  G.  519 ; 
Rde  V.  Farrar,  6  M.  &  S.  121. 

But  counsel  insist  that  appellant  is  estopped  by  his  conduct 
to  now  allege  that  the  instrument  executed  by  Frank  F.  Cole 
is  an  assignment.  We  have  carefully  considered  the  evidence 
bearing  upon  this  question,  and  we  are  imable  to  concur  in 
this  view.  Appellant  did  refuse  to  acquiesce  in  the  construc- 
tion placed  by  appellees  upon  the  lease  of  Frank  F.  Cole,  and 
to  settle  with  them  upon  that  basis.  He  refused  to  release 
Prank  F.  Cole  and  accept  the  storage  company  alone,  and  he 
refused  to  accept  the  amount  of  rent  which  the  storage  com- 
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pany  obligated  itself  to  pay  Frank  F.  Cole,  as  a  satisfaction 
of  Frank  F,  Cole's  covenant  to  pay  rent  to  him,  but  he  was  all 
the  time  willing  that  the  storage  company  should  remain  in 
possession,  provided  the  rent  due  him  by  his  lease  to  Frank  F. 
Cole  was  paid  to  him.  He  knew  the  terms  of  the  lease  of 
Frank  F.  Cole  to  the  storage  company,  and  he  afterwards  re- 
ceived rent  from  it,  and  permitted  it  to  remain  in  possession. 
The  lessee  continues,  notwithstanding  the  assignment,  liable 
upon  his  express  covenant  to  pay  rent,  and  the  assignee  be- 
comes liable  upon  the  same  covenant  by  reason  of  his  privity 
of  estate,  because  that  covenant  runs  with  the  land.  Taylor 
on  Landlord  and  Tenant  (8th  ed.)  sec.  438 ;  2  Flatt  on  Leases, 
856 ;  Walton  v.  Cranley,  14  Wend.  63 ;  Bailey  v.  Wells,  8  Wis. 
141. 

Since  appellant  might  sue  Cole  on  his  express  covenant  to 
pay  rent,  and,  he  having  fled  the  State,  take  out  an  attach- 
ment in  aid  thereof,  we  perceive  no  reason  why  he  might  not, 
at  the  same  time,  take  garnishee  process  against  the  storage 
company  and  recover  any  debt  which  it  owed  him.  There  is 
certainly  nothing  in  this  inconsistent  with  his  ultimately  en- 
forcing his  liability  against  that  company  as  assignee  of  Cole's 
term.  It  is  not  shown  that  the  storage  company  has  been,  by 
anything  done  or  said  by  appellant,  induced  to  do,  to  its  pre- 
judice, anything  that  it  would  not  otherwise  have  done.  No 
judgment  has  been  recovered  against  it,  as  garnishee  of  Frank 
F,  Cole,  for  rent  due  from  it  to  Frank  F.  Cole,  nor  does  it 
appear  otherwise  to  have  been  compelled  to  pay  money  or 
incur  liability  by  reason  of  any  act  or  word  of  appellant  pro- 
ceeding upon  the  recognition  of  its  being  liable  to  Frank  F. 
Cole,  as  sub-lessee,  only. 

For  the  reasons  given,  the  decree  of  the  Superior  Court 
and  the  judgment  of  the  Appellate  Court  are  reversed,  and  the 
cause  is  remanded  to  the  Superior  Court  for  further  proceed- 
ings consistent  with  this  opinion. 

Judgment  reversed. 
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Albert  Adleb,  Admr. 
Filed  at  Ottawa  Jwm  IS,  1889. 

1.  HEaLiasNoa — care  required— to  avoid  injury — ordinary  care.  In 
an  action  to  recover  for  a  personal  injury  from  negligence  of  the  de- 
fendant, resulting  in  death,  the  burden,  in  the  first  instance,  is  upon 
the  plaintifF  to  show  that  his  intestate  was  in  the  exercise  of  ordinary 
care  for  his  personal  safety,— that  is,  the  facts  and  circumstances  proved 
must  show  that  he  was  in  the  exercise  of  such  care. 

2.  What  is  ordinary  care  is  a  relative  question,  and  is  to  be  deter- 
mined from  a  consideration  of  the  facts  and  circumstances  surrounding 
the  party  required  to  act.  It  is  tiiat  care  which  a  reasonably  prudent 
and  cautious  man  would  ta.ke  to  avoid  injury  under  like  circumstances. 
It  is  to  be  determined  as  a  question  of  fact. 

3.  Same — care  at  street  crossings.  Whether  a  person  killed  at  a  pub- 
lic street  crossing  while  passing  over  a  railroad  track  in  a  buggy,  was 
bound  to  do  more  than  look  for  the  flagman  and  observe  the  absence 
of  any  signal  of  danger  in  order  to  have  been  in  the  exercise  of  ordinary 
care,  especially  when  the  view  is  obstructed,  is  a  question  of  fact.  The 
flagman's  duty  is  to  know  of  the  approach  of  trains,  and  to  give  timely 
warning  to  persons  attempting  to  cross  the  railroad  track,  and  the  pub- 
lic have  a  right  to  rely  upon  a  reasonable  performance  of  that  duty. 

4.  While  the  failure  of  a  person  attempting  to  cross  a  railway  track 
to  pause  and  look  for  approaching  trains  may  be  negligence,  as  a  matter 
of  fact,  in  a  particular  case,  yet  it  Is  manifest  that  it  must  at  last  depend 
upon,  the  circumstances  shown ;  and  the  jury  must,  in  the  first  instance, 
say,  as  a  matter  of  fact,  whether  it  was  necessary  to  the  exercise  of  or- 
dinary care. 

5.  Qaxo— negligence  as  a  question  of  fact.  An  instruction  telling  the 
Jury  that  if  the  deceased  was  warned  or  notified  of  the  approach  of  a 
train  at  a  street  crossing,  then,  as  a  matter  of  law,  certain  acts  performed 
or  omitted  to  be  performed  by  him  constituted  a  want  of  ordinary  care, 
1b  properly  refused.  Whether  the  deceased  should  have  waited  for  the 
ajyproaching  train  to  pass  before  attempting  to  cross  the  track,  is  a 
question  of  fact,  to  be  determined  in  view  of  all  the  attendant  circum- 
stances. 

6.  Instbttotion — should  be  based  on  the  evidence.  An  instruction 
based  upon  an  assumed  fact  which  the  evidence  fails  to  show,  or  does 
not  even  tend  to  prove,  should  be  refused. 
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7.  "PTLAcyriOE— directing  what  the  verdict  shall  be.  Where  the  evidenoe 
given  at  the  trial,  with  all  legitimate  inferences  that  may  be  legally 
and  justifiably  drawn  therefrom,  is  insuflacient  to  support  a  verdict  for 
the  plaintiff,  so  that  if  such  a  verdict  be  returned  it  must  be  set  aside, 
the  court  is  not  bound  to  submit  the  case  to  a  jury,  but  may  and  should 
direct  a  verdict  for  the  defendant. 

Appbal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Will 
county ;  the  Hon.  George  W-  Stipp,  Judge,  presiding, 

Albert  Adler,  administrator  of  William  Beuck,  deceased, 
brought  this  action  in  the  Will  circuit  court,  against  the  Chi- 
cago and  Alton  Railroad  Company,  to  recover  damages  for  the 
death  of  the  deceased,  charged  to  have  been  caused  by  the 
negligence  of  the  company.  The  injury  of  which  Beuck  died 
was  received  at  a  public  crossing  in  the  city  of  Joliet.  De- 
ceased was  riding  in  a  top  buggy  drawn  by  a  single  horse,  and 
was  passing,  at  a  gentle  trot,  westward  on  Fourth  avenue. 
This  avenue,  extending  east  and  west,  is  intersected  by  East- 
ern avenue,  running  north-east  and  south-west  at  an  angle  of 
about  forty-five  degrees.  Four  or  five  tracks  of  appellant's 
railroad  were  laid  along  Eastern  avenue.  On  the  north  side 
of  Fourth  avenue,  and  close  to  the  line  of  Eastern  avenue, 
stood  first  a  scale-house,  then  a  warehouse,  and,  a  little  north 
and  east  of  the  latter,  a  residence.  The  deceased  approached 
the  crossing  from  the  east,  the  residence,  warehouse  and  scale- 
house  being  upon  his  right,  and  so  situated,  as  portions  of  the 
evidence  tended  to  show,  as  to  cut  off  a  view  of  approaching 
trains  from  the  north  along  the  tracks  on  Eastern  avenue. 
There  is  evidence  also  tending  to  establish  the  fact,  that  on 
the  track  on  the  eastern  side  of  Eastern  avenue,  and  extending 
northwardly  from  the  crossing  of  Fourth  avenue,  stood  several 
long  box-cars,  belonging  to  a  circus  company,  in  such  position 
as  to  obstruct  the  view  of  approaching  trains  from  the  north 
on  Eastern  avenue,  of  persons  approaching  the  crossing  from 
the  east  on  Fourth  avenue  in  proximity  to  the  crossing.     It 
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also  appears  that  many  persons  were  in  the  vicinity,  and  using 
this  crossing,  about  the  time  of  the  accident ;  that  the  deceased 
^approached  the  crossing,  his  horse  being  in  ^  gentle  trot,  and 
was  struck  by  a  south  bound  train,  while  on  the  crossing,  and 
instantly  killed.  There  is  no  evidence  showing  that  the  de- 
•ceased  stopped,  or  attempted  to  do  so,  until  the  crossing  was 
reached,  or  at  any  point  where  the  collision  could  have  been 
avoided.  There  is  a  sharp  conflict  in  the  evidence  as  to  whether 
a  flagman  was  on  duty  at  that  crossing  at  the  time  of  the  col- 
lision, several  persons  testifying  that  they  looked  for  the  flag- 
man in  approaching  the  crossing,  and  that  no  flagman  was 
Ihere.  On  the  other  hand,  it  is  shown  by  the  flagman  and 
others,  that  he  was  at  about  the  center  of  the  crossing,  and 
attempted,  by  waving  his  flag,  and  otherwise,  to  arrest  the 
attention  of  the  deceased,  and  give  notice  of  the  danger  before 
he  reached  the  street  intersection.  It  was  conceded  that  a 
flagman  was  ordinarily  stationed  at  this  crossing,  and  had  been 
for  a  considerable  time  before  this  occurrence,  and  it  also  ap- 
pears that  the  deceased  had,  for  many  years,  lived  in  the  city, 
engaged  in  the  butcher  business.  There  is  also  a  sharp  con- 
flict in  the  evidence  as  to  whether  any  signal  of  the  approach 
of  the  train  was  given,  by  the  ringing  of  a  bell  or  sounding  the 
whistle.  Verdict  and  judgment  in  favor  of  plaintiff  for  $2400, 
which,  upon  appeal  to  the  Appellate  Court,  was  affirmed. 
The  railroad  company  prosecutes  this  further  appeal. 

Messrs.  Brown  &  Kirby,  for  the  appellant : 

The  court  should  have  instructed  the  jury  to  find  for  the 
-defendant.     SimmGns  v.  Railroad  Co,  110  HI.  340. 

It  is  essential  in  these  cases  for  the  plaintiff  to  prove  that 
he  was  in  the  exercise  of  ordinary  care  to'  avoid  injury,  and 
the  absence  of  such  proof,  or  facts  from  which  it  could  be  in- 
ferred by  the  jury,  is  fatal  to  the  cause  of  the  plaintiff,  upon 
whom  the  burden  of  proof  rests  as  to  that  fact.  Raikoad  Co. 
V.  Martin,  115  111.  370. 
2a— 129Iiil.. 
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In  cases  where  danger  is  reasonably  to  be  apprehended^ 
proof  of  positive  or  special  care  must  be  made.  (Raitroad  Co, 
V.  Olson,  12  Bradw.  245.)  There  being  a  total  absence  of  any 
proof  of  this  essential  element  to  a  cause  of  action,  the  case 
should  not  have  been  submitted  to  the  jury. 

The  second  of  appellant's  instructions  should  have  been 
^y  given,  as  there  was  evidence  upon  which  it  was  based,  and  it 

P^  in  no  way  invaded  the  province  of  the  jury,  and  it  asserted  a 

i^  correct  rule  of  law.    Railroad  Co.  v.  Dimick,  96  HI.  42 ;  Bail- 

^-  road  Co.  v.  Houston,  95  U.  S.  697;  Schojield  v.  Railroad  Co^ 

114  id.  615 ;  RuUroad  Co.  v.  DamereU,  81  111.  450. 

On  approaching  a  railroad  a  traveler  must  use  his  eyes  and 
ears,  and  must  avoid  danger  if  he  can,  notwithstanding  the 
negligence  of  the  company.     Heme  v.  Railroad  Co.  71  Mo. 
I'  636 ;  Purl  v.  Railroad  Co.  72  id.  168 ;  Railroad  Co.  v.  Hatch, 

|x:  79  m.  137 ;  Pennsylvania  Co.  v.  Ritdel,  100  id.  603. 

'^^;  The  conclusion  from  all  the  cases  is,  that  if  ope  goes  upon 

^.  a  track  without  taking  the  necessary  precautions  to  ascertain 

|f,v^  whether  there  is  an  approaching  train  or  not,  he  is  guilty  of 

L'  gross  negligence,  and  he  can  not  recover.     Railroad  Co.  v» 

^v'  Heileman,  49  Pa.  St.  60;  Railroad  Co.  v.  Beale,  73  id.  504; 

•;  1  Eorer  on  Eailroads,  chap.  17,  sec.  7,  p.  535. 

:  ;  The  burden  of  proof  in  this  case  rested  upon  the  plaintiff  to 

it'  prove,  not  only  that  defendant  omitted  to  sound  a  whistle  or 

:v  ring  a  bell,  but  also  to  show  that  he  himself  was  in  the  exercise 

f;  of  care  and  diligence  at  the  time  of  the  accident.     Ruilroad 

*;:  Co.  V.  Damerell,  81  111.  454,  and  cases  there  cited, 

Jr  Messrs.  Haley  &  O'Donnell,  for  the  appellee: 

r-  Whether  or  not  a  party  is  guilty  of  negligence  in  not  looking 

out  for  an  approaching  train,  is  a  question  of  fact,  for  the  jury ; 
and  where  there  is  evidence  tending  to  establish  the  facts  re- 
lied on  for  a  recovery,  the  verdict  must  stand.  The  question 
of  negligence  is  a  question  of  fact,  for  the  jury.  Railway  Co.. 
V.  O'Conner,  115  111.  254;  Railway  Co.  v.  Carey,  id.  115. 
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Where  there  is  evidence  tending  to  show  that  a  crossing  is 
of  a  dangerous  character  in  a  populous  place,  and  that  the 
injury  was  caused  by  the  rapid  running  of  a  train  therein,  a 
Terdict  for  plaintiff  will  not  be  disturbed.  Railroad  Co.  y. 
Payne,  59  El.  534. 

The  persons  in  charge  of  a  train  are  presumed  to  be  cogni- 
zant of  the  character  of  a  crossing,  and  that  persons  are  liable 
at  all  times  to  be  in  the  act  of  passing.  Railroad  Co.  v.  StaUes-, 
62  El.  313. 

Where  a  railroad  company  is  not  restricted  by  law  to  any 
rate  of  speed,  unusual  speed  at  crossings  where  men  or  ani- 
mals are  generally  exposed  to  danger,  may  be  considered  with 
other  matters,  as,  a  failure  to  give  signals,  etc.,  to  determine 
the  want  of  proper  care.  2  Thompson  on  Negligence,  418, 
note  9. 

A  railroad  company  should  not  permit  obstructions  upon  its 
right  of  way,  near  a  crossing,  which  will  prevent  the  public 
from  observing  the  approach  of  trains.  Rail/road  Co.  v.  HiU- 
mer,  72  El.  235. 

Mr.  Chief  Justice  Shope  delivered  the  opinion  of  the  Court : 

The  first  ground  for  reversal  insisted  upon  is,  "the  court 

^  erred  in  refusing  to  give  the  first,  second  and  third  instructions 

for  defendant."  The  first  instruction  referred  to  is  as  follows: 

"The  jury  is  instructed,  that  under  the  law  as  applied  to 
the  facts  of  this  case,  as  developed  by  a  consideration  of  all 
the  evidence,  the  plaintiff  is  not  entitled  to  recover,  and  the 
jury  will  so  find." 

The  rule  is,  that  where  the  evidence  given  at  the  trial,  with 
all  legitimate  inferences  that  may  legally  and  justifiably  be 
drawn  therefrom,  is  insuflBcient  to  support  a  verdict  for  the 
plaintiff,  so  that  if  such  a  verdict  be  returned  it  must  be  set 
aside,  the  court  is  not  bound  to  submit  the  case  to  a  jury,  but 
may  and  should,  in  such  case,  direct  a  verdict  for  the  defend- 
ant*  Simmons  v.  Chicago  and  Tomah  Railroad  Co.  110  111.  340. 
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To  determine  the  question  presented  by  the  refusal  of  the 
instruction  quoted^  some  slight  consideration  of  the  evidence 
will  be  necessary.  It  is  said  by  counsel  for  appellant,  that 
the  grounds  rendering  it  proper  to  be  given  were,  that  there 
was  no  evidence  that  the  deceased  was  in  the  exercise  of  or- 
dinary care  to  prevent  the  injury;  and,  on  the  contrary,  it  is 
said  the  evidence  shows  that  he  was  grossly  negligent.  It  is 
to  be  conceded  that  the  burden,  in  the  first  instance,  is  upon 
the  plaintiff  to  show  that  his  decedent  was  in  the  exercise  of 
ordinary  care  for  his  personal  safety, — ^that  is,  the  facts  and 
circumstances  proved  must  show  that  he  was  in  the  exercise 
of  such  care.  (Calumet  Iron  and  Steel  Co.  v.  Martin,  115  HI. 
373.)  What  is  ordinary  care  is  always  a  relative  question, 
and  is  to  be  determined  from  a  consideration  of  the  facts  and 
circumstances  surrounding  the  party  required  to  act.  It  was 
said  in  Chicago,  St.  Louis  and  Pittsburg  Railroad  Co.  v.  Hutchin- 
son, 120  111.  587,  that  the  true  test  and  criterion  to  determine 
what  is  ordinary  care,  is  that  care  which  a  reasonable,  prudent 
and  cautious  man  would  take  to  avoid  injury,  under  like  cir- 
cumstances ;  and  in  numerous  instructions  given  in  this  case 
on  behalf  of  appellant,  the  like  rule  and  test  were  announced 
to  the  jury. 

The  question  is  also  to  be  determined  as  a  question  of  fact, 
under  all  the  attending  circumstances.  (Pennsylvania  RaU- 
road  Co.  v.  Frana,  112  111.  405,  and  supra.)  There  is  here 
evidence  tending  to  show  that  a  flagman  was  stationed  and 
usually  kept  at  this  crossing,  and  also,  it  might  be  legitimately 
inferred  by  the  jury,  from  the  facts  shown,  that  the  deceased 
was  familiar  with  the  crossing,  and  with  the  operation  and 
management  of  appellant's  company  at  that  point.  It  is  also 
shown,  that  jtist  prior  to  the  collision  resulting  in  the  death, 
the  deceased  approached  this  crossing  from  the  east,  in  a  top 
buggy  drawn  by  a  single  horse,  and  at  a  rate  of  speed  indi- 
cated by  a  slow  or  gentle^trot ;  that  at  the  time  of  such  ap- 
proach, the  view  to  the  north, — the  direction  from  which  the 
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train  came, — was  obstructed  by  intervening  buildings  and  by 
cars  standing  upon  appellant's  tracks.  There  was  also  evi- 
dence which,  if  believed  by  the  jury,  clearly  establishes  the 
fact  that  no  flagman  was  on  duty  at  that  crossing  at  that  time. 
Persons  immediately  at  the  side  of  the  deceased  just  before  the 
collision,  going  in  the  same  direction,  and  who  were  but  a  few 
feet  behind  him  when  he  was  struck,  testify  that  they  looked 
for  the  flagman  and  for  signals  of  danger,  and  positively  testify 
that  no  flagman  was  on  duty,  or  any  signal  given.  Whether 
the  deceased  was  bound  to  do  more  than  look  for  the  flagman 
and  observe  the  absence  of  any  signal  of  danger,  to  be  in  the 
exercise  of  ordinary  care,  was  necessarily  a  question  of  fact. 
In  the  Hutchinson  case,  before  cited,  it  was  said :  "We  are  not 
prepared  to  say,  as  a  matter  of  law,  that  a  person  approach- 
ing a  railroad  crossing  where  there  is  nothing  apparent  to 
warn  him  of  danger,  and  at  which  he  knows  a  flagman  was 
stationed  whose  known  duty  is  to  warn  all  persons  of  danger 
from  running  trains,  is  required  to  look  elsewhere  than  to  the 
flagman.  The  flagman's  duty  is  to  know  of  the  approach  of 
trains,  and  to  give  timely  warning  to  all  persons  attempting 
to  cross  the  railroad  track,  and  the  public  have  a  right  to  rely 
upon  a  reasonable  performance  of  that  duty."  If  the  jury 
believed,  that  in  approaching  this  crossing  the  view  of  any 
train  approaching  it  from  the  north  was  obstructed,  it  was  for 
them  to  say  whether,  from  all  the  circumstances  shown,  a 
person  in  the  exercise  of  ordinary  care  for  his  safety, — ^that  is, 
such  care  as  a  reasonable  and  prudent  man  would  exercise 
under  all  the  circumstances  shown, — ^would  have  taken  other 
precautions  than  those  taken  by  the  deceased. 

We  are  aware  that  this  and  other  courts  have  repeatedly 
held,  when  passing  upon  questions  of  law  as  well  as  of  fact, 
that  it  was  negligence  in  a  person  attempting  to  cross  a  rail- 
road not  to  pause  and  look  for  approaching  trains.  But  while 
that  may  be  true,  as  a  matter  of  fact,  in  any  particular  case, 
it  is  manifest  that  it  must  at  last  depend  upon  the  circum- 
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stances  shown ;  and  the  jury  must,  in  the  first  instance,  say, 
as  a  matter  of  fact,  whether  it  was  necessary  to  the  exercise 
of  ordinary  care.  Moreover,  this  presentation  might  well  be 
made  to  the  Appellate  Court,  which  is  required  by  law  to  pass 
upon  the  facts,  and  that  may,  and  should,  if  the  facts  are  in- 
correctly found  by  the  jury,  reverse  for  that  reason. 

In  view  of  the  finding  of  the  Appellate  and  trial  courts,  we 
can  not  say  there  was  no  evidence,  in  respect  of  the  matter 
being  considered,  that  would  sustain  the  finding  of  the  jury. 
We  are  not  permitted  to  look  into  the  facts,  except  for  the 
purpose  of  determining  whether  the  law  has  been  correctly 
applied  by  the  trial  court,  and  if  there  is  evidence  upon  which 
the  jury  might  have  found  that  the  deceased  was  in  the  exer- 
cise of  ordinary  care  in  attempting  to  cross  appellant's  tracks, 
which,  if  believed  by  them,  would  be  sufficient  to  sustain  the 
verdict,  as  we  have  seen  there  is,  we  must  hold,  as  we  do,  that 
the  court  properly  refused  the  instruction  quoted. 

The  second  instruction  was  properly  refused.  If  appellant 
desired  to  raise  the  question  as  to  whether  the  deceased  was 
warned  or  notified  of  the  approach  of  the  train,  it  should  have 
submitted  the  question  of  fact  to  the  jury.  The  instruction, 
as  asked,  told  the  jury,  that  if  the  deceased  was  warned,  then, 
as  a  matter  of  law,  certain  acts  performed  or  omitted  to  be  per- 
formed by  him  constituted  a  want  of  ordinary  care.  Whether 
the  deceased  should  have  waited  for  the  train  of  cars  to  pass 
before  attempting  to  cross  the  track,  was  a  question  of  fact,  to 
be  determined  in  view  of  all  the  attendant  circumstances,  and 
was  thus  properly  submitted  to  the  jury  by  instructions  given 
on  behalf  of  the  defendant  itself.  It  was  not  error  to  refuse 
the  second  and  third  instructions  asked  by  appellant,  the  third 
instruction  being  in  all  material  respects  the  same  as  the  second. 

Appellant  also  asked  the  court  to  instruct  the  jury,  "that 
if  they  shall  believe,  from  the  evidence,  that  at  the  time  of  the 
accident  alleged,  the  deceased,  in  approaching  the  track  of  the 
defendant,  stopped  his  horse  at  sight  of  the  coming  train,  and 
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ihen  calculated  the  chances  of  his  ability  to  cross  without 
danger  from  the  approaching  train,  and,  acting  upon  his  judg- 
menty  proceeded  to  cross  the  track  in  front  of  the  train,  and, 
in  so  doing,  miscalculated,  and  was  struck  by  the  train,  re- 
sulting in  his  death,  then  the  plaintiff  can  not  recover,  and 
the  jury  will  so  find," — which  the  court  modified  by  striking 
out  all  after  the  words,  "resulting  in  his  death,"  and  inserting 
the  words,  "and  then,  if  the  jury  shall  believe,  from  the  evi- 
dence in  the  case,  that  such  conduct  was  not,  under  the  cir- 
-cumstances,  the  exercise  of  ordinary  care,  the  jury  must  find 
for  the  defendant,"  and  gave  the  saine  as  modified.  The  in- 
struction, as  asked,  should  have  been  refused.  A  careful  con- 
sideration of  the  evidence  fails  to  disclose  any  state  of  facts 
upon  which  it  could  have  properly  been  predicated.  It  is  un- 
doubtedly the  law  that  either  party  may  ask  instructions  based 
upon  any  theory  supported  by  evidence  in  the  case.  But  a 
most  careful  scrutiny,  not  only  of  the  abstract,  but  of  the 
record  itself,  fails  to  show  that  the  deceased  "stopped  his  horse 
:at  sight  of  the  coming  train,"  or  that  the  horse  he  was  driving 
stopped  at  any  point  where  the  injury  could  have  been  averted, 
nor  is  there  evidence  from  which  such  an  inference  can  be 
fairly  drawn ;  nor  can  it  be  said  that  there  is  evidence  tending 
io  support  the  theory  that  the  deceased  stopped  his  horse  be- 
fore reaching  the  railroad  crossing,  and  calculated  the  chances 
of  his  ability  to  cross  without  injury.  The  modification  sub- 
mitted to  the  jury  the  question  whether  the  supposed  facts 
•constituted  negligence.  The  giving  of  the  instruction  in  this 
form,  while  erroneous  for  the  reasons  before  indicated,  could 
not  have  prejudiced  appellant. 

It  is  next  urged  that  the  court  erred  in  giving  instructions 
for  appellee.  We  have  examined  plaintiff's  series  of  instruc- 
tions with  care,  and  are  of  opinion  that  the  law,  as  applied  to 
the  facts  in  this  case,  was  stated  with  substantial  accuracy. 
Moreover,  by  the  fifth  to  the  seventeenth  of  appellant's  series 
of  instructions  given,  the  doctrine  of  negligence  applicable  to 
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the  facts  contended  for  by  the  parties  was  fully  and  accurately 
stated.  No  good  purpose  would  be  subserved  by  extending 
this  opinion  in  the  discussion  of  the  five  instructions  given 
on  behalf  of  appellee.  As  before  said,  they  are  not  subject  to- 
the  criticism  attempted  to  be  made  thereon. 

The  remaining  questions  pressed  by  counsel  relate  exclu- 
sively to  matters  of  fact.  All  such  questions  have  been  set- 
tled by  the  judgment  of  the  Appellate  Court ;  and  while  there- 
is  much  seeming  force  in  many  of  the  suggestions  of  counsel, 
and  the  case  is  extremely  close  in  its  facts,  if  the  right  of 
plaintiff  to  recover  is  not  very  doubtful,  it  is  suflScient  to  say 
that  the  determination  of  the  Appellate  Court  in  respect  there- 
of is  conclusive  upon  us,  and  finding  no  error  of  law,  its  judg- 
ment must  be  affirmed. 

Judgment  (iffirmecL 
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The  City  of  Salem 

V, 

Maggie  E.  Harvey,  Admx^ 

Filed  at  MLVemon  June  17, 1889. 

1.  Law  and  fact — queationa  relating  to  damages,  VThat  may  be  the- 
rule  for  assessing  damages  as  the  proper  nieasure  in  an  action  for  a  tort, 
is  a  question  of  law ;  but  whether  the  amount  of  damages  found  in  the 
aotion  is  excessive,  is  a  question  of  fact. 

2.  Praotioe — measure  of  damages — how  the  question  may  be  presented 
— as  a  question  of  law,  WTiether  the  plaintiff  in  an  aotion  for  negligently 
causing  the  death  of  another,  under  the  evidence,  is  entitled  to  zeoover 
more  than  nominal  damages,  is  a  question  that  may  be  raised  by  appro- 
priate instructions,  if  it  be  desired  to  have  that  question  reviewed  in. 
this  court. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Marion, 
county ;  the  Hon.  Amos  Watts,  Judge,  presiding. 
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Mr.  M.  ScHAEFEB,  for  the  appellant : 
Jennie  Harvey,  the  intestate,  was  thirty-one  years  old  at 
her  death,  and  left  a  father,  mother,  a  sister  and  two  brothers. 
The  last  three  were  married,  and  were  not  dependent  on  her 
for  support.     She  owed  services  to  none  of  these,  nor  to  her 
father  and  mother.    All  that  she  did  toward  her  parents'  sup- 
port was,  that  she  worked  when  at  home.  \>^ 
Three  things  were  necessary  to  justify  the  verdict :     Firsts  ',f| 
a  wrongful  death ;  second,  next  of  kin ;  and  third,  pecuniary  '"'^U 
injury  or  loss.     Without  the  last,  or  third,  element,  nominal  ''^a 
damages,  only,  could  be  awarded,  even  if  the  other  two  ele-  'fM 
I              ments  existed  to  the  greatest  extent.    And  such,  I  think,  has  ^^ 
been  the  tenor  of  the  decisions  of  this  court  in  the  following  |3I 
and  other  cases,  to- wit :    Miller  v.  MUler,  16  111.  296 ;  Mercer  "^ 
V.  Jackson,  54  id.  397 ;  Freeman  v.  Freeman,  65  id.  106 ;  Byer^  J^ 
I              V.  Thompson,  66  id.  421 ;  Qvffin  v.  Nat.  Bank,  74  id.  259 ;  Mor-  ^% 
\              ton  V.  Bainey,  82  id.  215 ;  Railroad  Co.  v.  Weldon,  52  id.  290.  '  ^> 

Mr.  H.  C.  GooDNOW,  and  Mr.  Thos.  E.  Merbitt,  for  the  ,    i 

I  ♦*  'r\ 

i             appellee :  ;r.t 

The  question  of  how  damages  are  estimated  must  be  largely  '^ 

left  to  the  discretion  of  the  jury,  to  whom  the  law  commita  % 

\             the  question,  and  who  can  give  such  damages  as  they  shall  ,:^ 

deem  a  fair  and  just  compensation.     What  the  life  of  a  per*  ^H 

son  is  worth,  in  a  pecuniary  sense,  to  another,  is  a  question 

which  does  not  lie  within  the  limits  of  exact  proof,  and  hence  .    ? 

the  subject  has  been  confided  to  the  jury.     The  court  must  J 

see  that  their  finding  be  not  the  result  of  passion  or  prejudice.  | 

Railroad  Co.  v.  Shannon,  43  111.  340.  1 

The  statute  does  not  require  that  the  widow  or  next  of  kin^  /^ 

in  order  to  recover,  shall  have  had  legal  claims  on  the  de-  ^ 

I              ceased  for  support.     Raikoad  Co.  v.  Barron,  72  U.  S.  90.  '■} 

I                 The  manner  in  which  the  next  of  kin  have  sustained  pecu-  ^ 

I  niary  loss  need  not  be  averred,  and  actual  pecuniary  loss  need 

I              not  be  proven.     Barron  v.  Railroad  Co.  1  Biss.  412.  ":\ 
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The  fact  that  the  deceased,  whose  next  of  kin  was  a  father 
and  brothers  and  sisters,  contributed  a  portion  of  his  wages 
to  the  support  and  education  of  his  younger  brothers,  is  suffi- 
cient to  entitle  his  administrator  to  recover  more  than  nomi- 
nal damages.     Railroad  Co.  v.  Whalen,  19  Bradw.  116. 

The  fact  that  Jennie  Harvey,  the  deceased,  did  contribute 

to  the  support  of  her  mother  and  father,  takes  this  case  out 

of  those  where  only  nominal  damages  are  allowed.     In  this 

<5ase  the  evidence  is  clear  that  the  negligence  of  the  city  au- 

|>  thorities  was  gross. 

^•f  ■ 

1^  Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

W^'  This  was  an  action  brought  by  Maggie  E.  Harvey,  admin- 

fi;,!^'  istratrix  of  the  estate  of  Jennie  Harvey,  against  the  city  of 

Salem,  to  recover  damages  resulting  to  the  next  of  kin  on 
account  of  the  death  of  the  intestate,  caused,  as  is  alleged, 
through  the  negligence  of  the  defendant.     The  action  was 


if" 

i'!;  brought  under  sections  1  and  2^  of  chapter  70,  page  1290,  of 

Starr  &  Curtis'  Statutes,  and  on  a  trial  of  the  cause  in  the 
<5ircuit  court  plaintiff  recovered  a  judgment  for  J1500,  which, 
on  appeal,  was  affirmed  in  the  Appellate  Court; 

No  fault  whatever  is  found  with  the  ruling  of  the  circuit  court 
on  the  admission  of  evidence,  or  in  the  instructions  of  the  court 
to  the  jury.  The  only  question  raised  or  sought  to  be  raised  in 
the  argument  is  in  reference  to  the  amount  of  the  recovery. 

It  is  conceded,  in  the  argument,  that  plaintiff  was  entitled 
to  recover  nominal  damages,  but  it  is  insisted  that  the  next 
of  kin,  in  this  case,  have  suffered  no  pecuniary  loss,  and  that 
they  are  not  entitled  to  a  judgment  of  $1500.  In  City  of  Joliet 
y.  Weston,  Admr.  123  111.  641,  which  was  the  same  kind  of  an 
action  as  this  one,  we  held  that  what  may  be  the  rule  for 
assessing  the  damages  in  a  case,  is  a  question  of  law;  but 
whether  the  amount  of  damages  found  in  an  action  for  tort  is 
-excessive,  is  a  question  of  fact  not  reviewable  in  this  court  on 
appeal  from  the  Appellate  Court.     The  decision  would  seem 
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to  be  conclusive  of  the  question  presented  by  this  record. 
Whether,  under  the  evidence  introduced  on  the  trial,  the  plain- 
tiff was  entitled  to  recover  any  more  than  nominal  damages, 
was  a  question  which  might  have  been  raised  by  an  appro- 
priate instruction,  had  counsel  desired  to  have  that  question 
reviewed  in  this  court.     That,  however,  was  not  done. 

No  error  appearing  in  the  record,  the  judgment  of  the  Ap- 
pellate Court  will  be  affirmed. 

Judgment  affirmed. 


Lydia  Haines 

V. 

Nancy  F.  Hewitt  et  al. 

Filed  at  Springfield  June  16, 1889. 

1.  Infants — decrees  against  them — impeachment  thereof,  A  decree 
against  an  infant  is  absolute  in  the  first  instance,  but  may  be  attacked 
and  impeached  either  for  fraud  or  for  error  of  law  apparent  upon  the 
face  of  the  record,  by  original  biU  filed  for  such  purpose,  at  any  time 
before  the  infant  attains  majority,  or  within  the  period  after  majority 
allowed  by  law  for  the  prosecution  of  a  writ  of  error  for  the  reversal  of 
suoh  decree. 

2.  DowKB — apportionment — as  among  several  heirs — and  in  what  pro* 
portion,  as  to  the  entire  estate.  On  bill  for  the  partition  of  367^  acres  of 
land  between  two  heirs,  and  the  assignment  of  the  widow's  dower,  the 
commissioners  set  off  to  the  adult  heir  165  acres  and  202^  acres  to  the 
infant  defendant,  and  gave  the  widow  dower  in  the  whole  tract  set  off 
to  the  infant,  and  left  the  adult  heir's  part  free  from  dower:  Held^ 
that  the  proceedings  showed  manifest  error  on  their  face,  and  that  such 
error  afforded  good  groimd  for  Impeaching  the  decree,  on  biU  filed 
by  the  infant  heir  in  proper  time  after  attaining  her  majority. 

3.  AMENDMEirr  OF  BECOBD— OS  not  obviating  error  already  committed. 
Where  the  report  of  commissioners  appointed  to  make  partition  of 
lands  and  set  off  dower  therein,  shows,  on  its  face,  substantial  error,  a 
motion  to  amend  the  record  so  as  to  show  an  approval  of  the  report,  on 
a  bill  by  one  of  the  parties  to  impeach  the  proceedings  for  error,  may 
weU  be  refused,  as  in  such  case  the  amendment  proposed  would  not 
cure  the  defect  or  obviate  the  error  in  the  original  proceedings. 
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Opinion  of  the  Ck>urt. 

Wbit  of  Eerob  to  the  Circuit  Court  of  Christian  county ; 
the  Hon.  James  A.  Greighton^  Judge,  presiding. 

Mr.  Frank  Drennan,  and  Mr.  Sherman  H.  Haines,  for  the 
plaintiff  in  error. 

Mr.  Anthony  Thornton,  and  Mr.  J.  C.  McBride,  for  the  de- 
fendants in  error. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  Court : 

Thomas  Anderson  died  intestate  about  the  1st  of  April,  1866, 
seized  in  fee  of  367^  acres  of  land,  situate  in  Christian  county. 
He  left  him  surviving  his  widow,  Virginia  B.  Anderson,  an  in- 
fant daughter,  Nancy  Florence  Anderson,  who  was  bom  on  the 
13th  day  of  July,  1865,  and  Lydia  Haines,  an  adult  married 
daughter  by  a  former  wife.  The  widow  afterwards  intermar- 
ried with  Bennett  Locknitt,  and  Nancy  Florence  is  now,  and 
for  several  years  has  been,  the  wife  of  one  Aurelius  M.  Hewitt. 
Said  Lydia  Haines,  joining  with  her  husband,  Fletcher  Haines, 
filed  to  the  November  special  term,  1866,  of  the  circuit  court 
of  Christian  county,  a  petition  for  partition  and  assignment 
of  dower,  to  which  said  Virginia  B.  and  Nancy  Florence  were 
made  parties  defendant,  and  there  was  service  of  process  upon 
both  of  them.  There  was  a  default,  and  decree  pro  confesso 
against  Virginia  B.,  and  a  guardian  ad  litem  appointed  by  the 
court  filed  answer  for  Nancy  Florence.  The  court  found  that 
said  Lydia  and  said  Nancy  Florence  were  the  owners  of  said 
lands  in  equal  parts,  as  tenants  in  common,  subject  to  the 
dower  of  Virginia  B.,  and  decreed  partition  and  assignment  of 
dower,  and  appointed  commissioners  to  make  partition  and 
set  off  dower.  The  commissioners  made  a  report  to  the  court, 
in  which  they  allotted  to  Lydia  165  acres,  and  to  Nancy  Flor- 
ence 202J-  acres  of  the  land,  and  set  off  to  the  widow,  Vir- 
ginia B.,  as  dower,  the  whole  of  the  land  that  was  assigned 
by  them  to  Nancy  Florence,  and  no  part  of  that  assigned  to 
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Lydia.  Said  report  was  filed,  and  marked  "Approved. — E.  T. 
Rice,  Judge,",  but  no  order  was  entered  upon  the  records  of 
the  court  showing  the  confirmation  of  said  report,  or  vesting 
titles  and  interests  in  accordance  therewith.  Thereafter,  Vir- 
ginia B.  and  Lydia  each  took  possession,  in  severalty,  of  the 
respective  tracts  of  ]and  allotted  to  them  by  the  report,  and 
Lydia  subsequently  sold  and  conveyed  to  one  Thomas  I.  Tray- 
lor  57i^  acres  of  the  land  so  set  off  to  her. 

On  the  28th  day  of  August,  1884,  Nancy  Florence  Hewitt 
filed  in  the  circuit  court  of  Christian  county  the  present  bill 
in  chancery,  against  Lydia  Haines,  Virginia  B.  Locknitt,  and 
others,  for  the  purpose  of  impeaching  and  setting  aside  the 
aforesaid  decree  and  proceedings  for  fraud  and  for  errors  ap- 
parent upon  their  face,  and  for  a  partition  of  and  the  assign-  \^i 
ment  of  dower  in  the  lands.  Answers  and  replications  were 
filed.  The  court,  at  its  November  term,  1885,  found  and 
decreed  that  all  proceedings  had  under  and  by  virtue  of  the 
decree  or  judgment  of  the  November  special  term,  1866,  of  ■-♦J 
the  court,  including  the  report  of  the  commissioners  in  making  ,|§ 
partition  and  assignment  of  dower,  were  and  are  erroneous,  :^ 
irregular  and  void,  and  that  neither  party  acquired  any  interest  '  jj 
in  or  title  to  said  lands  thereby,  and  further  found  and  decreed  (^ 
that  said  Nancy  Florence  was  entitled  to  the  relief  prayed  for  "« ^ 
in  her  bill,  and  decreed  a  new  partition  and  assignment  of  ;i 
dower,  and  appointed  commissioners  to  make  such  partition  "^ 
and  set  off  such  dower.  The  lands  were  afterwards  partitioned, 
and  dower  set  off  in  conformity  with  the  provisions  of  this  .^ 
latter  decree.  The  writ  of  error  sued  out  herein  questions  the  .} 
propriety  of  the  proceedings  of  the  circuit  court,  based  upon  3 
the  bill  filed  by  Nancy  Florence  Hewitt,  the  defendant  in  9rror.                  A 

The  practice  does  not  obtain  in  this  State,  of  giving,  by  the 
decree,  an  infant  a  day  in  court  upon  his  or  her  coming  of  age. 
It  is  here  the  settled  rule  that  a  decree  against  an  infant  is 
absolute  in  the  first  instance,  but  may  be  attacked  and  im- 
peached, either  for  fraud  or  for  error  of  law  apparent  upon 
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the  face  of  the  record,  by  original  bill  filed  for  such  purpose 
at  any  time  before  the  infant  attains  majority,  or  within  ih^ 
period  after  majority  allowed  by  statute  for  the  prosecution  of 
a  writ  of  error  for  the  reversal  of  such  decree,  Loyd  y.  Ma- 
lone,  23  111.  43 ;  Kuchenbeiaer  v.  Beckert,  41  id.  172 ;  Hess  v. 
Vo88,  52  id.  472 ;  Gooch  v.  Green,  102  id.  507 ;  Uot/d  v.  Kirk- 
wood,  112  id.  329.  In  this  case  the  complainant  filed  her  bill 
shortly  after  her  arrival  at  the  age  of  nineteen  years,  and  so 
it  was  presented  in  ample  and  apt  time. 

Plaintiff  in  error  and  defendant  in  error  were,  under  the  law 
of  the  land,  entitled  to  have  and  receive,  in  equal  shares,  the 
estate  of  their  deceased  father.  It  appears  from  the  record 
before  us,  that  while  plaintiff  in  error  was  at  once  given  pos- 
session and  control  of  the  165  acres  of  land  allotted  to  her  by 
the  proceedings  had  in  1866,  yet  that  defendant  in  error,  down 
to  the  time  of  the  rendition  of  the  decree  of  1885,  had  received 
no  part  of  her  inheritance.  The  widow  is  still  living,  and  the 
probabilities  are,  that  if  the  partition  and  assignment  of  1866 
were  permitted  to  stand,  an  additional  number  of  years  would 
intervene  before  defendant  in  error  would  receive  any  pecu- 
niary benefit  from  the  estate.  The  proceedings  of  the  court  at 
the  November  term,  1866,  were  unjust  and  erroneous.  They 
imposed  the  whole  burden  of  the  widow's  dower  in  the  estate 
upon  the  lands  assigned  to  one  heir,  and  wholly  relieved  there- 
from the  lands  assigned  to  the  other  heir.  {Schnehly  v.  ScknMy^ 
26  111.  116.)  This  rank  injustice  and  manifest  error  is  suffi- 
cient, of  itself,  to  afford  good  ground  for  impeaching  the  de- 
cree and  proceedings. 

The  injustice  of  the  result  reached  by  the  partition  proceed- 
ings of  1866,  as  affecting  the  rights  of  Nancy  Florence,  the 
infant  defendant  therein,  is  made  more  appare^it  if  we  may 
consider,  in  connection  with  the  record  then  made,  the  plead- 
ings and  testimony  in  the  present  case.  The  widow  was  only 
entitled,  as  dower,  to  the  one-third  of  the  lands  of  her  deceased 
husband,  and  she  was  given  by  the  commissioners  appointed 


Digitized  by  LjOOQ IC 


r 


Haines  v.  Hewitt  et  al.  351 

Opinion  of  the  CJonrt 

in  1866,  a  life  estate  ia  202|^  acres  of  the  367^  acres  left  by 
him ;  and  it  appears  from  the  record  now  before  ns,  that  these 
202J-  acres  were  of  equal  Talue  with,  and  probably  of  greater 
Talne  than,  the  residue  of  the  estate.  The  widow,  then,  in- 
stead of  receiving  only  one-third  of  the  lands  of  her  deceased 
husband,  was  given  more  than  a  moiety  in  quantity,  and  a 
moiety  or  more  in  value,  and  the  entire  burden  was  placed 
upon  the  share  of  the  infant  heir,  and  the  share  of  the  aduli 
heir  wholly  exempted  therefrom. 

There  was  no  reversible  error  in  the  refusal  of  the  court  to 
allow  the  motion  to  amend  the  record  of  the  court,  made  at 
the  November  special  term,  1866,  so  as  to  show  that  the  court 
approved  the  report  of  the  commissioners  then  made.  There 
was  substantial  error  in  the  report  itself,  and  the  proposed 
amendment  of  the  record  would  not  have  cured  the  defects  or 
obviated  the  error;  and  plaintiff  in  error  was  not  injured  by 
the  action  of  the  court  in  the  premises.  Defendant  in  error 
expressly  stated  in  her  bill  of  complaint  that  she  did  not  de- 
sire or  ask  that  the  title  to  the  57^  acres  of  land  sold  in  1868 
by  plaintiff  in  error  to  Thomas  I.  Traylor  should  be  disturbed, 
and  that  she  claimed  no  relief  against  the  land  so  sold.  At 
the  hearing  it  was,  by  the  agreement  and  consent  of  both 
plaintiff  in  error  and  defendant  in  error,  ordered  and  directed 
tha>t  said  57^  acres  should  be  assigned  to  plaintiff  in  error, 
and  this  was  done  by  the  newly  appointed  commissioners  in 
making  partition  and  setting  off  dower.  This  action  was  mani- 
festly for  the  benefit  of  plaintiff  in  error,  and  by  her  express 
consent  entered  of  record,  and  she  can  not  now  be  heard  to 
complain  in  regard  thereto. 

We  find  no  error  in  the  record  for  which  the  decree  rendered 
at  the  November  term,  1885,  should  be  reversed,  and  it  is  there- 
fore affirmed. 

Decree  affirmed. 
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Alexander  McArthur 

V. 

Isaac  Artz. 
Filed  at  Ottawa  June  15, 1889. 

1.  Costs — in  criminal  cases — costs  in  advance  from  defendant.  In  a 
criminal  case,  where  the  accused  has  been  conyioted  before  a  justice  of 
the  peace  and  has  perfected  his  appeal  to  the  circuit  court,  the  clerk 
of  that  court  has  no  right  to  demand  of  him  the  payment  of  a  docket 
fee  in  advance,  as  a  condition  precedent  to  placing  the  case  upon  the 
docket;  and  if  the  clerk  refuse  to  docket  the  case  without  such  pay- 
ment,  the  circuit  court  may,  by  rule,  require  him  to  do  so,  without  the 
payment  of  costs  in  advance. 

2.  As  the  costs  in  criminal  cases  are  required  to  be  paid  out  of  the 
county  treasury  in  case  of  an  acquittal,  and  as  the  defendant  can  not 
be  compelled  to  pay  costs  when  he  is  acquitted,  it  follows  that  he  can 
not  be  required  to  advance  costs  before  his  trial.  In  case  of  his  acquit- 
tal he  can  not  recover  back  the  costs  he  may  have  advanced,  as  no 
judgment  can  be  entered  against  the  People  in  a  criminal  case. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Hen- 
derson county ;  the  Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Mr.  S.  D.  C.  Hays,  State's  Attorney,  for  the  appellant : 
The  general  principle  is,  that  the  party  who  requires  an 
oflBcer  to  perform  services  for  which  compensation  is  allowed, 
is  in  the  first  instance  liable ;  and  in  a  criminal  case,  a  de- 
fendant, even  when  successful,  is  liable  to  pay  his  costs  to  the 
proper  oflBcer,  when  the  costs  accrue.  Neither  does  section  9, 
article  11,  of  the  constitution,  exempt  the  defendant  in  a  crim- 
inal case  from  liability  for  costs.  People  v.  Harlow,  29  Dl. 
43 ;  Carpenter  v.  People,  3  Gilm.  147. 

Messrs.  Pepper  &  Scott,  for  the  appellee : 

There  is  no  statute  requiring  the  payment  of  costs  in  ad- 
vance in  criminal  cases.  Section  19  of  the  Bill  of  Rights 
2)royides,  that  every  person  "ought  to  obtain,  by  law,  right 
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und  justice  freely,  and  without  being  obliged  to  purchase  it." 
And  the.  9th  section  provides,  "that  in  all  criminal  prosecu- 
tions the  accused  shall  have  the  right  to  appear  and  defend, 
in  person  and  by  counsel ;  to  demand  the  nature  of  the  accu- 
sation, and  to  have  a  copy  thereof ;  to  meet  the  witnesses  face 
to  face,  and  to  have  power  to  compel  the  attendance  of  wit- 
nesses in  his  behalf." 

Again,  in  the  17th  section  of  chapter  33,  Starr  &  Curtis* 
Statutes,  entitled  "Costs,"  it  is  provided,  that  if,  in  any  case 
of  the  People,  the  case  is  not  proved,  or  verdict  is  rendered 
against  the  plaintiff,  the  defendant  shall  recover  no  costs, — 
trgo,  he  should  advance  none,  else  he  has  to  buy  justice.  See 
People  V.  Coultas,  9  Bradw.  39. 

Again,  section  446  of  the  Criminal  Code  provides,  that  if  a 
defendant  is  found  not  guilty,  he  shall  be  discharged  without 
the  payment  of  costs, — and  the  same  rule  should,  and  does, 
hold  good  in  this  State.  If  not  liable  for  costs  if  not  con- 
victed, he  should  not  be  required  to  pay  any  in  advance,  as 
he  can  get  no  judgment  for  their  return.  Section  444  of  the 
Criminal  Code  provides  that  the  defendant  shall  not  be  re- 
quired to  advance  jury  fees. 

Again,  section  15  of  the  Fees  and  Salaries  act  provides, 
^'that  in  all  criminal  cases  where  the  defendants  are  acquitted, 
the  clerk's  costs  shall  be  paid  out  of  the  county  treasury." 

Again,  in  the  same  chapter,  paragraph  19,  page  1130,  of 
Starr  &  Curtis'  Statutes,  it  is  provided :  "In  all  criminal  cases 
where  the  defendant  shall  be  acquitted,  the  sheriff  shall  be 
paid  such  fees  out  of  the  county  treasury."  As,  then,  the  ac- 
<jused  only  owes  fees  on  condition  of  conviction,  he  can  be 
held  to  pay  none  unless  convicted. 

In  paragraph  40  of  the  same  act  it  is  provided :  "In  all 
criminal  cases  where  the  prosecution  fails,  the  county  board 
may  direct  the  costs  to  be  paid  out  of  the  public  treasury." 
This  includes  the  fees  of  justices,  police  magistrates,  con- 
stables, jurors  and  witnesses. 

23— 129ILII. 
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In  section  511  of  the  Criminal  Code  it  is  provided,  that  if 
convicted,  the  defendant  is  to  pay  costs,  before  a  justice.  The 
rule  is  the  same  as  in  the  circuit  court,  and  on  acquittal  no 
costs  can  be  taxed  against  the  person  accused.  And  no  costs^ 
9an  be  collected  of  a  discharged  defendant,  even  though  made 
by  him  in  his  own  defense.     WeUs  v.  McCuUock,  13  HI.  606^ 

Mr.  Justice  Magrudbr  delivered  the  opinion  of  the  Court : 

Two  prosecutions,  one  to  keep  the  peace,  and  one  for  dis- 
orderly conduct,  were  instituted  against  the  appellee  before  a 
justice  of  the  peace  in  Mercer  County.  He  was  arrested  on 
both  charges,  and  compelled  by  the  decision  of  the  justice  to 
give  bond  and  pay  the  costs  in  the  one  instance,  and  fined  in 
the  other.  He  took  an  appeal  to  the  Circuit  Court.  The 
papers  were  sent  up  by  the  justice  to  the  clerk  of  the  Circuit 
Court.  The  latter  refused  to  docket  the  cases  in  the  Circuit 
Court,  unless  his  fees  were  advanced,  as  is  the  usual  practice 
in  civil  cases.  Thereupon  Artz,  by  his  attorneys,  moved  for 
a  rule  upon  the  clerk,  "ordering  and  directing  him  to  docket 
said  cause  or  causes  because  the  causes  are  criminal  causes, 
and  the  defendant  is  not  liable  to  pay  costs  unless  he  is  found 
guilty  and  convicted."  The  Circuit  Court  allowed  the  motion, 
and  ruled  the  clerk  to  docket  the  cases  without  the  payment 
of  fees  therefor  by  Artz,  lo  which  ruling  the  clerk  excepted 
and  prayed  an  appeal  to  the  Appellate  Court.  The  Appellate 
Court  has  affirmed  the  ruling  of  the  Circuit  Court,  and  allowed 
an  appeal  to  this  Court,  certifying  that  the  case  "involves 
questions  of  law  of  such  importance,  on  account  of  principal 
and  collateral  interests,  as  that  it  should  be  passed  upon  by 
the  Supreme  Court,  to  wit :  whether  it  is  lawful  in  a  criminal 
case,  where  a  party  has  been  convicted  before  a  justice  of  the 
peace,  and  has  perfected  his  appeal  to  the  Circuit  Court,  for 
the  clerk  of  such  court,  *  *  *  as  a  condition  precedent 
to  placing  the  cause  on  the  docket  of  the  Circuit  Court,  to  re- 
quire the  appellant  to  pay  a  docket  fee  in  advance." 
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Section  15  of  the  Fees  and  Salaries  Act  (Starr  &  Cur.  Stat, 
page  1125,  chap.  53,  sec.  15)  provides  that  "in  all  criminal 
cases,  when  the  costs  cannot  be  collected  from  the  defendants 
on  their  conviction,  or  where  the  defendants  shall  be  acquitted, 
such  costs  shall  be  paid  from  the  county  treasury."  The  costs 
here  referred  to  are  the  costs  of  the  clerks  of  the  Circuit  Courts. 
(Satterjield  v.  County  of  Jefferson,  85  111.  347.)  If  the  costs 
are  to  be  paid  out  of  the  county  treasury  when  the  defendants 
are  acquitted,  then  the  acquitted  defendants  cannot  be  com- 
pelled to  pay  them.  If  a  defendant  cannot  be  compelled  to 
pay  costs  when  the  trial  results  in  his  acquittal,  then  he  ought 
not  to  be  required  to  advance  costs  before  his  trial  has  taken 
place,  and  before  it  can  be  known  whether  he  will  be  acquitted 
or  not. 

In  the  event  of  his  acquittal  the  defendant  cannot  recover 
back  the  costs  which  he  may  have  advanced.  In  section  17 
of  the  Act  in  relation  to  Costs  (Starr  &  Cur.  Stat,  page  641, 
chap.  33)  it  is  provided,  that,  in  all  suits  and  actions  com- 
menced in  the  name  of  the  People,  if  the  plaintiff  suffer  a  dis- 
continuance, or  be  non-suited,  or  non-pros*d,  or  verdict  pass 
against  such  plaintiff,  the  defendant  shall  not  recover  any 
costs  whatever.  It  is  true  that  the  present  cases  were  first 
tried  before  a  justice  of  the  peace,  and  appealed  by  the  ap- 
pellee to  the  Circuit  Court.  But  the  trial  in  the  Circuit  Court 
of  a  case  appealed  from  a  justice  is  a  trial  de  novo.  (Kastincj 
V.  Kastingy  47  111.  438;  Adkins  v.  Mitchell,  67  id.  511.)  The 
plaintiff  in  the  justice's  court  is  plaintiff  in  the  circuit  court, 
on  the  trial  of  the  appeal,  and  the  rights  of  the  parties  are 
the  same  as  in  original  actions.  (Starr  &  Cur.  Eev.  Stat, 
chap.  79,  sec.  74,  page  1460.) 

We  find  other  provisions  in  the  Fees  and  Salaries  Act  sim- 
ilar to  that  quoted  from  section  15.  In  section  19  (Starr  &  Cur. 
page  1130)  it  is  provided,  that  "in  all  criminal  cases  where 
the  defendant  shall  be  acquitted,  or  otherwise  discharged  with- 
out payment  of  costs,  the  sheriff  shall  be  paid  such  fees  from 
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the  county  treasury."  In  section  40  of  the  same  act  (Starr 
&  Cur.  page  1139)  we  find  the  following  language:  "in  all 
criminal  cases  where  the  fees  cannot  be  collected  of  the  party 
convicted,  or  where  the  prosecution  fails,  the  county  boar<l 
may,  in  its  discretion,  direct  that  the  coBts  of  the  prosecution, 
or  so  much  thereof  as  shall  seem  just  and  equitable,  ahall  be 
paid  out  of  the  county  treasury." 

From  these  provisions  it  would  seem  to  have  b^en  the  inten- 
tion of  the  legislature,  that,  where  a  defendant,  who  is  tried 
upon  a  criminal  charge,  is  acquitted,  he  shall  not  be  required 
to  pay  costs,  and,  as  he  cannot  recover  them  back,  where  the 
proceeding  is  in  behalf  of  the  people,  he  is  not  obliged  to  ad- 
vance them.  The  views  here  expressed  are  sustained  by  the 
oaae  of  Wells  v.  McCuUock,  13  111.  606, 

What  is  here  said,  however,  applies  only  to  proceedings  in 
the  Circuit  Court,  and  has  no  reference  to  costs  in  the  Appel- 
late and  Supreme  Courts,  or  to  costs  made  in  the  Circuit 
Court  in  taking  cases  to  the  Appellate  and  Supreme  Courts. 
(Carpenter  v.  People^  3  Gilman,  147.) 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judginent  q^rmedm 
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Ella  M.  Williams  et  aL 

V, 

IsAAO  D.  Fletcher. 

Filed  at  Ottatca  June  15, 1&89. 

1.  Debtor  and  crepitors — contract  givini;  preferences — efftct  o/^m6- 
sequent  transaction — whether  abrogating  such  coniracL  Where  a  debtor 
and  his  two  principal  creditors  enter  into  a  tripartite  contract*  in  whicli 
il  ia  expressly  agreed  that  one  of  the  oreditors,  for  all  moneys  thereto- 
fore loaned  or  thereafter  advanced  to  the  debtor,  shall  hnva  right  of 
prioTlty  of  payment  over  the  other,  if  entered  into  without  frauds  and 
miderstandingly,  such  contract  >vill  be  binding  and  conclusive  cm  tbe 
parties,  and  the  first  named  creditor  will  havi?  the  right  to  demand  fall 
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pftjment  of  his  advances,  as  against  the  other  creditor.  And  if  the 
debtor  should  sell  out  his  business  and  effects,  and  take  stock  in  an 
iQooiporated  company  in  payment,  the  creditor  so  preferred  by  the 
teims  of  the  original  contract  i¥ill  have  the  right  to  take  and  hold 
the  certificates  of  stock  as  xsoUateral  security  for  his  debt,  as  against 
the  other  creditor. 

2.  Under  such  contract  nothing  would  prevent  B,  to  whom  the  ad- 
vances had  been  and  were  to  be  made,  if  acting  in  good  faith  and  with 
business  prudence,  from  associating  with  himself  in  the  conduct  of  the 
biisiness,  others,  either  as  partners  or  as  joint  stockholders  in  a  corpora- 
tion, with  or  without  the  consent  of  the  lender,  so  that  such  subsequent 
arrangement  should  in  nowise  impair  the  right  of  preference  already 
existing  in  the  latter. 

3.  GONSTBUcnoN  OF  OONTBAOTS — intention  of  the  parties  as  expressed, 
While  it  is  true  that  a  contract  means  what  the  parties  understood  it  to 
mean,  still  they  will  be  presumed  to  have  meant  what  their  language 
imports.  It  is  not  what  one  of  the  parties  may  have  intended,  but  what 
is  shown  by  the  contract  to  have  been  the  Intention  of  all  the  parties 
thereto. 

i.  PuBOHASiEB — without  notice—how  far  protected.  As  a  general  rule, 
applicable  to  property  other  than  negotiable  securities,  the  vendor  can 
convey  no  greater  right  than  he  has.  But  when  the  true  owner  holds 
him  out  or  allows  him  to  appear  as  owner  of  or  as  having  full  power  of 
disposition  over  the  property,  and  innocent  third  persons  are  thus  led 
into  dealing  with  such  apparent  owner,  they  will  be  protected. 

6.  The  rights  of  innocent  third  persons  in  such  cases  do  not  depend 
upon  the  actual  title  or  authority  of  the  party  with  whom  they  deal,  but 
are  derived  from  the  act  of  the  real  owner,  which  precludes  him  from 
disputing,  as  against  them,  the  existence  of  the  title  or  powers,  which, 
through  negligence  or  mistaken  confidence,  he  caused  or  allowed  to 
appear  to  be  vested  in  the  party  making  the  conveyance. 

6.  Pabtnebship — whether  the  relation  exists — a  co.itract  construed. 
A  entered  into  a  contract  with  B,  by  which  the  former  agreed  to,  and 
did,  advance  $20,000  to  B,  to  be  invested  for  five  years  in  the  business 
of  the  latter,  who  was  to  credit  A  with  the  earnings  of  such  sum,  in  the 
proportion  it  bore  to  the  whole  amount  invested  in  the  business,  and 
it  was  agreed  that  an  inventory  should  be  taken  of  B's  stock  and  assets, 
to  fix  such  proportion,  and  that  A  might  draw  against  his  prospective 
earnings  a  simi  not  exceeding  ten  per  cent  of  his  investment,  payable 
quarterly,  and  that  the  rate  of  interest  which  the  capital  should  draw 
from  expense  should  not  exceed  seven  per  cent,  and  the  compensation 
to  B  for  services  should  not  exceed  $6000  per  annum :  Heldy  that  this 
did  not  constitute  them  partners ;  that  the  business  belonged  to  B,  who 
had  the  sole  right  to  manage  and  control  it,  and  that  A's  right  was 
against  B  for  theprofits,  and  finally  for  repayment  of  the  $20,000. 
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Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  Gwynn  Garnett,  Judge,  presiding. 

On  the  8th  day  of  October,  1883,  one  Horace  P.  Fletcher 
and  Eldred  C.  Williams  entered  into  the  following  agreement : 

"This  agreement,  made  on  this  18th  day  of  October,  1883, 
by  and  between  Horace  P.  Fletcher,  of  the  city  and  county  of 
San  Francisco,  State  of  California,  and  Eldred  C.  Williams,  of 
the  city  of  Boston,  county  of  Suffolk,  State  of  Massachusetts : 

"  Witness'eth,  that  whereas,  the  said  Williams  is  possessed  of 
the  sum  of  $20,000,  United  States  lawful  money,  which  he  is 
anxious  to  invest  in  commercial  business ;  and  whereas,  he  is 
inspired  with  confidence  in  the  business  ability  and  methods  of 
the  said  Fletcher :  Said  Williams  has,  on  this  day  and  date, 
delivered  to  said  Fletcher  the  said  sum  of  $20,000,  in  trust, 
for  the  investment  of  the  said  sum  to  the  best  advantage,  and 
to  allow  the  same  to  remain  in  the  hands  of  said  Fletcher  for 
the  term  of  five  years,  from  the  1st  day  of  January,  1884.  The 
said  Fletcher,  in  accepting  the  trust,  agrees  to  invest  the  said 
$20,000  in  his  business  in  San  Francisco,  called  Ichi  Ban, 
with  his  own  capital,  and  to  use  it  all  to  the  best  advantage 
for  the  purpose  of  earning  profit  on  the  investment,  for  the 
advantage  of  said  Williams  the  same  as  if  for  himself.  The 
said  Fletcher  agrees  to  credit  to  the  account  of  said  Williams 
the  earnings  of  the  said  $20,000,  in  proportion  to  the  whole 
earnings  as  the  said  $20,000  is  in  proportion  to  the  whole 
amount  of  money  invested  in  the  business.  The  proportion 
of  the  capital  of  said  Fletcher  shall  be  determined  by  an  in- 
ventory of  the  stock  and  other  assets  of  the  business,  which 
it  is  agreed  shall  be  taken  at  some  time  during  the  month  of 
January,  February  or  March,  1884. 

"It  is  also  agreed  that  the  said  Williams  shall  be  entitled 
to  draw  against  his  prospective  earnings  the  sum  not  exceed- 
ing ten  per  cent  per  annum  of  his  investment,  in  quarterly 
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installments,  payable  on  the  Ist  of  April,  July,  October  and 
January  of  each  year,  allowing  the  balance  of  the  earnings, 
if  there  be  any,  to  accumulate  in  the  business  for  its  benefit. 
''It  is  agreed  that  the  rate  of  interest  which  capital  shall 
draw  from  expense  shall  not  exceed  seven  per  cent  per  annum, 
and  the  compensation  for  services  of  the  said  Fletcher  shall 
not  exceed  the  sum  of  $6000  per  annum. 

Eldbed  C.  Williams, 
Horace  P.  Fletcher." 

On  the  12th  of  the  following  June,  they,  with  appellee,  made 
the  following  tripartite  agreement : 

"Whereas,  Horace  Fletcher  is  doing  business  in  San  Fran- 
<5isco,  California,  and  also  at  Chicago,  Illinois,  in  articles  of 
Japanese  manufacture,  and  others  of  a  kindred  nature ;  and 
whereas,  one  Eldred  C.  Williams,  of  Boston,  Massachusetts, 
has  advanced  to  said  Horace  Fletcher  certain  capital  for  use 
in  said  business,  for  which  use  the  said  Williams  receives  cer- 
tain of  the  profits  thereof ;  and  whereas,  Isaac  D.  Fletcher,  of 
the  city  of  New  York,  has  advanced  and  loaned  to  said  Horace 
Fletcher  certain  moneys  and  credits,  and  has  agreed  with  said 
Horace  Fletcher  to  loan  him  still  other  and  further  money  and 
-credit  in  said  business ;  and  whereas,  it  is  the  design  and  in- 
tention of  each  of  the  parties  hereto  that  the  said  Isaac  D. 
Fletcher,  as  between  the  parties,  shall  be  entitled  to  and  have 
priority  of  payment  of  and  for  any  and  all  said  sums  of  money 
•or  credits  so  loaned,  or  which  shall  hereafter  be  loaned,  by  him 
to  said  Horace  Fletcher,  over  said  Eldred  C.  Williams,  for 
payment  of  sum  or  sums  advanced  by  him,  or  which  shall 
hereafter  be  advanced  by  him,  said  Williams,  to  said  Horace 
Fletcher: 

"Now,  this  agreement,  made  this  twelfth  day  of  June,  1884, 
between  Horace  Fletcher,  of  San  Francisco,  California,  party 
of  the  first  part,  Eldred  C.  Williams,  of  Boston,  Massachusetts, 
party  of  the  second  part,  and  Isaac  D.  Fletcher,  of  the  city  of 
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New  York,  party  of  the  third  part,  in  consideration  of  one  dol- 
lar,  lawful  money,  each  to  the  other  in  hand  paid  at  or  before 
the  ensealing  and  delivery  of  these  presents,  the  receipt  whereof 
is  hereby  severally  acknowledged : 

*'Witn€S8€th,  that  the  said  parties  of  the  first  and  second 
paiii?  hereto,  for  themselves,  their  execators,  administrators  or 
assigns,  covenant  or  agree  to  and  with  the  said  party  of  th& 
third  part  hereto,  his  executors,  administrators  or  assigns,  that 
the  said  party  of  the  third  part,  for  any  and  all  sums  of  money, 
credits  or  things  in  action  which  now  have  been  or  hereafter 
may  or  shall  be  by  him,  the  said  party  of  the  third  part, 
loaned  or  advanced  to  the  said  party  of  the  first  part  during 
his  (said  party  of  the  first  part's)  continuance  in  the  business 
aforesaid,  rightfully  claim  and  have,  as  between  the  parties- 
hereto,  priority  of  payment  thereof  over  the  said  party  of  the^ 
second  part,  for  any  sums  of  money,  credit  or  things  in  action 
by  him,  the  said  party  of  the  second  part,  loaned  or  advanced, 
or  hereafter  to  be  loaned  or  advanced,  to  the  said  party  of  the 
first  part ;  the  intent  of  this  instrument  being  to  render  any 
claim  of  the  party  of  the  second  part,  for  all  moneys  or  credits 
advanced  or  to  be  hereafter  advanced  as  aforesaid,  subordinate 
and  subject  to  the  payments  of  all  money  or  credits,  or  either 
of  them,  loaned  or  advanced  by  the  said  party  of  the  third 
part  to  the  party  of  the  first  part,  as  aforesaid. 

''In  witness  whereof,  the  parties  hereto  have  hereunto  set 
their  hands  and  affixed  their  seals,  the  day  and  year  first  above 
written.  Horace  Fletcher, 

Eldred  C.  Williams, 
Isaac  D.  Fletcher." 

On  the  18th  day  of  the  following  October,  said  Williams- 
gave  said  Horace  Fletcher  the  following  letter : 

"Chicago,  October  18, 1884.    - 

"Horace  Fletcher — You  have  my  full  permission,  so  far 

as  I  am  concerned,  to  sell  the  business  and  property  of  Ichi 

Ban  and  Nee  Ban  to  the  Japanese  Development  Company^ 
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and  receive  in  payment  stock  in  the  Japanese  DeTelopment 
Company.  In  case  of  a  payment  of  a  bonus  in  stock  over  the 
appraised  value  of  the  property  of  Ichi  Ban  and  Nee  Ban  to 
the  Japanese  Development  Company,  I  agree  to  waive  all 
claim  to  any  participation  in  said  bonus  of  stock,  provided 
that  the  interest  which  I  have  placed  in  your  hands  is  not  as- 
sessed for  a  pro  rata  percentage  to  pay  said  bonus. 

Eldbed  C.  Williams." 

May  6,  1885,  Horace  received  from  the  Japanese  Develop- 
ment Company  a  certificate  for  eight  hundred  and  seventy-four 
shares  of  its  capital  stock,  of  the  value  of  $100  each,  and  in- 
dorsed the  same  in  blank  and  delivered  it  to  appellee.  In  the 
latter  part  of  the  year  1886  the  Japanese  Development  Com- 
pany suspended,  and,  by  an  order  of  the  Superior  Court  of 
Cook  county,  all  its  business,  property  and  effects  went  into 
the  hands  of  a  receiver.  The  affairs  of  the  corporation  being 
settled  and  all  its  debts  paid,  the  sum  of  $4428.18  remained 
to  be  applied  on  the  said  eight  hundred  and  seventy-four  shares 
of  stock  held  by  appellee.  Appellants  having  succeeded  to  all 
the  rights  of  said  Williams  in  and  to  said  shares  of  stock,  if 
any  he  had,  filed  an  interpleader  in  said  Superior  Court,  claim- 
ing to  own  two  hundred  of  the  eight  hundred  and  seventy-four 
shares  of  stock,  upon  which  they  were  entitled  to  a  distributive 
part  of  said  $4428.13,  amounting  to  $1013.80.  About  the 
same  time  appellee  also  filed  his  interpleader,  claiming  the 
whole  $4428.13,  denying  that  appellants  owned  any  part  of 
the  said  shares  of  stock.  The  decision  of  the  Superior  Court 
sustaining  the  claim  of  appellee  was  affirmed  by  the  Appellate 
Court  for  the  First  District.  Further  facts  appear  in  the 
opinion. 

Messrs.  Peceham  &  Brown,  for  the  appellants. 

^Messrs.  Floweb,  Bemy  &  Holstein,  and  Mr.  H.  Musgbave,, 
for  the  appellee. 
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^Ir,  Justice  Wilkin  delivered  the  opinion  of  the  Court : 

A  reverBal  of  the  judgment  of  the  Appellate  Court  is  urged 
lier©  on  the  single  ground  that  the  finding  and  decree  of  the 
Superior  Court  were  contrary  to  the  law  and  the  evidence. 
Appellants  insist  that  by  the  payment  of  the  $20,000  by  Wil- 
liams to  Horace  Fletcher,  under  the  agreement  of  October  8, 

1883,  and  the  subsequent  transactions  between  them,  two 
hundred  of  the  shares  of  stock  issued  to  Horace  by  the  Japa- 
nese Detelopment  Company,  and  by  him  indorsed  to  appellee, 
iacame  and  were  the  property  of  Williams,  and  that  Horace 
had  no  right  or  authority  to  indorse  them  to  appellee.  Ap- 
pellee, by  his  interpleader,  claims,  even  as  between  Horace 
and  Williams,  some  of  the  stock  was  owned  by  the  latter ;  but 
he  also  contends,  that,  waiving  that  question,  no  claim  to  such 
owDership  in  Williams  can  be  successfully  maintained  against 
him,  he  being  an  innocent  holder. 

At  the  date  of  the  first  contract  above  mentioned,  Horace 
Fletcher  was  proprietor  and  manager  of  a  Japanese  store  in 
Sail  FmnciBco,  California,  called  "Ichi  Ban."  Subsequently, 
but  before  the  tripartite  contract  was  made,  he  had  estab- 
lished a  branch  of  that  business  in  Chicago,  which  he  called 
^'Nee  Ban."  All  the  property  and  business  of  these  stores  was 
transferred  to  the  said  Japanese  Development  Company,  a 
joint  stock  corporation  organized  in  the  month  of  September, 

1884,  f(n'  which  Horace  Fletcher  received  the  said  shares  of 
stock.  At  that  time  the  indebtedness  from  Horace  to  appellee 
amounted  to  about  $80,000,  of  which  the  development  com- 
pany assumed  all  but  $40,000.  For  this  last  amount  Horace 
4^xecuted  and  delivered  to  appellee  his  promissory  note,  and 
indorsed  the  said  certificate  of  stock  as  collateral  security.  Ap- 
ptillee  ttiKtified  that  the  $40,000  for  which  said  note  was  given 
wont  to  pay,  in  part,  for  the  subscription  to  the  capital  stock 
of  the  corporation  made  by  Horace,  and  that  he  consented 
thereto  only  upon  the  express  agreement  that  the  stock  should 
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be  assigned  and  delivered  to  him  as  security  on  the  note,  and 
he  is  wholly  uncontradicted  as  to  that  fact.  The  indebtedness 
from  Horace  to  appellee  is  not  questioned,  nor  is  it  denied 
that  much  more  than  the  whole  amount  here  involved  remains 
due  and  unpaid  thereon. 

We  have  examined  the  evidence,  and  find  no  fact  or  cir- 
cumstance proved  from  which  it  can  be  inferred  that  appellee 
took  the  certificate  of  stock  with  notice  that  any  pJtrt  of  the 
shares  therein  specified  belonged  to  Williams.  The  evidence  of 
appellee  is  direct  and  positive  to  the  contrary.  The  record  is 
also  barren  of  evidence  of  fraud,  even  on  the  part  of  Horace, 
much  less  of  appellee,  in  procuring  the  execution  of  the  tri- 
partite agreement.  On  the  contrary,  it  clearly  appears  that 
Williams  executed  it  after  the  fullest  opportunity  to  examine 
and  ascertain  its  contents  and  learn  its  legal  effect,  and  that 
he  deliberately  signed  it  after  consulting  an  attorney,  neither 
of  the  Fletchers  being  present  or  in  any  way  influencing  him 
in  the  matter.  He  does  not  pretend  that  he  was  misled,  or 
mistaken,  even,  as  to  any  fact  affecting  his  rights  under  that 
contract,  except  that  he  did  not  know  that  Horace  owed  appel- 
lee anything  at  the  time  he  placed  his  $20,000  in  his  hands ; 
but  as  to  that  fact  he  does  not  claim  that  he  was  deceived  by 
anything  done  or  said  by  Horace,  for  the  purpose  of  practicing 
a  fraud  upon  him.  He  made  no  inquiry,  took  no  steps  what- 
ever to  ascertain  how  much  money  appellee  had  previously 
loaned  Horace,  or  when  the  loans  were  made,  nor  as  to  what 
future  advances  were  to  be  made,  before  signing  and  delivering 
the  tripartite  agreement.  Having  executed  it  freely  and  vol- 
untarily, he  must  submit  to  its  terms,  unless  he  has  shown  that 
he  has,  in  some  way,  been  discharged  from  its  obligations. 
That  agreement  admits  of  no  construction.  It  treats  Horace  P. 
Fletcher  as  the  debtor  of  both  appellee  and  Williams ;  states 
that  appellee  has  agreed  to  make  further  advances  and  loans, 
not  to  Williams  and  Horace,  but  to  Horace  individually,  and 
contemplates  that  Williams  may  also  do  so ;  and  as  to  all  such 
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debts  then  existing  or  to  be  contracted,  it  is  in  the  most  posi- 
tive terms  agreed  that  appellee  shall  be  first  paid. 

Had  the  business  of  the  Bans  been  closed  directly,  instead 
of  being  transferred  to  the  Japanese  Development  Company, 
appellee's  right  to  payment  in  full,  as  against  Williams,  would 
certainly  be  conceded  imder  the  terms  of  that  agreement.  Did 
the  transfer  operate  to  abrogate  that  contract  ?  Appellants 
insist  that  it  did,  because,  they  say,  the  contract  was  "appli- 
cable only  to  the  business  owned  by  Williams  and  Horace 
Fletcher.*'  But  that  contract  did  not  recognize  Williams  as 
part  owner  of  any  business,  and,  as  a  matter  of  law,  he  was 
not.  The  only  the  iry  upon  which  it  can  be  claimed  that  he 
was  part  owner  witlt  Horace  in  the  Bans,  is,  that  by  the  terms 
of  the  contract  of  October  8, 1883,  they  became  partners,  and 
the  contract  admitu  of  no  such  construction.  1  Lindley  on 
Partnership,  23 ;  Lycoming  Ins.  Co,  v.  Barringer,  73  111.  230 ; 
Smith  V,  Knight,  71  id.  148;  Adams  v.  Funk,  53  id.  219; 
Niehoffet  al.  v.  Dudley,  40  id.  406. 

The  business  belonged  to  Horace  Fletcher,  and  he  had  the 
sole  right  to  manage  ia.nd  control  it.  Williams*  right  was 
against  him  for  the  profits,  and,  finally,  for  repayment  of  the 
$20,000  at  the  expiration  of  five  years.  There  is  nothing  in 
the  contract  of  October  8,  1883,  which  would  prevent  Horace 
Fletcher,  acting  in  good  faith  and  with  business  prudence, 
from  associating  with  himself  others,  either  as  partners  or 
joint  stockholders  in  a  corporation,  with  or  without  the  con- 
sent of  Williams.  He  did,  however,  consent  that  the  business 
should  be  transferred  to  the  development  company.  True,  he 
swears  that  he  consented  thereto  only  upon  the  express  agree- 
ment of  Horace  that  the  two  hundred  shares  of  stock  should 
be  issued  in  his  name  and  delivered  to  him  personally,  the 
effect  of  which  would  have  been  to  end  the  trust  relation  cre- 
ated by  the  former  contract,  and  allow  him  to  become  a  joint 
stockholder  in  the  corporation.  Such  contract,  if  made,  would 
be  of  no  binding  force  upon  appellee,  unless  he  agreed  to  it 
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also,  of  which  there  is  no  pretense  of  proof.  Horaoe  Fletcher 
denies  that  there  was  any  such  agreement,  and  we  think  the 
subsequent  conduct  of  Williams  is  so -inconsistent  with  such . 
an  understanding,  that  if  the  determination  of  that  fact  was 
necessary  to  a  decision  of  the  case,  we  would  be  compelled  to 
find  it  against  appellants.  It  clearly  appears  that  after  the 
organization  of  the  corporation,  and  after  he  knew  the  shares 
of  stock  had  been  issued  to  Horace,  Williams  continued  to 
receive  quarterly  payments  from  Horace  up  to  January,  1886, 
for  which  he  gave  a  receipt  as  late  as  January  8, 1885,  stating  I 
that  the  sums  received  *'were  to  be  deducted  from  the  profits, 
and  in  case  of  no  profits  the  amount  to  be  considered  in  settle- 
ment of  the  business."  No  attempt  is  made  by  Williams  to 
explain  this  conduct  on  his  ptirt,  and  we  think  it  is  explain- 
able only  upon  the  supposition  that  he  continued  to  rely  upon 
the  contract  relations  existing  between  himself  and  Horace, 
and  at  no  time  understood  that  he  was  a  stockholder  in  the 
Japanese  Development  Company. 

We  hold  that  the  tripartite  agreement  continued  in  full  force 
after  the  transfer  of  the  stores  to  the  company,  and  must  con- 
trol the  rights  of  the  parties  to  this  controversy. 

As  to  the  point  made,  that  that  contract  did  not  cover  any 
indebtedness  from  Horace  to  appellee  existing  at  the  time  of 
the  investment  by  Williams,  it  need  only  be  said  that  no  such 
qualification  or  limitation  is  found  in  the  contract.  It  is  true, 
as  contended  by  counsel  for  appellants,  that  "a  contract  means 
what  the  parties  contracting  understood  it  to  mean  when  they 
made  it ;"  but  it  is  also  true  that  the  parties  will  be  presumed 
to  have  meant  what  their  language  imports.  It  is  not  what 
one  of  the  parties  may  have  intended,  but  what  is  shown  by 
the  contract  to  have  been  the  intention  of  all  parties  thereto. 
Here  the  language  of  the  agreement  is  plain  and  unambig- 
uous, and  its  legal  effect  can  not  be  escaped  by  appellants  be- 
cause Williams  may  not  have  understood  it.  It  is  also  true 
that  the  evidence  does  not  prove  that  any  part  of  such  prior 
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indebtedness  entered  into  the  consideration  of  the  note  for 
which  the  stock  in  question  is  held  as  collateral  security. 

On  the  ground  that  Horace  Fletcher  was  the  owner  of  the 
whole  eight  hundred  and  seventy-four  shares,  the  judgment 
of  the  Appellate  Court  must  be  affirmed ;  and  even  if  it  were 
held  that  as  between  appellants  and  Horace  two  hundred  of 
the  shares  were  owned  by  Williams,  still,  appellee  being  an 
innocent  holder,  the  judgment  was  right  on  the  doctrine  con- 
cisely stated  by  Rapallo,  J.,  in  McNeil  v.  Tenth  Nat.  Bank, 
46  N.  Y.  325,  thus :  "It  must  be  conceded,  that,  as  a  general 
rule  applicable  to  property  other  than  negotiable  securities, 
the  vendor  or  pledgor  can  convey  no  greater  right  or  title  than 
he  has.  But  this  is  a  truism  predicable  of  a  simple  transfer 
from  one  party  to  another,  where  no  other  element  intervenes. 
It  does  not  interfere  with  the  well-established  principle,  that  \ 

where  the  true  owner  holds  out  another,  or  allows  him  to  ap-  j 

pear,  as  the  owner  of  or  as  having  full  power  of  disposition 
over  the  property,  and  innocent  third  parties  are  thus  led 
into  dealing  with  such  apparent  owner,  they  will  be  protected. 
Their  rights  in  such  cases  do  not  depend  upon  the  actual  title 
or  authority  of  the  party  with  whom  they  deal  directly,  but 
are  derived  from  the  act  of  the  real  owner,  which  precludes 
him  from  disputing,  as  against  them,  the  existence  of  the  title 
or  power,  which,  through  negligence  or  mistaken  confidence,  he 
caused  or  allowed  to  appear  to  be  vested  in  the  party  making 
the  conveyance." 

Judgment  affirmed. 
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Ftl^d  at  Ottawa  June  IS,  1889.  I20"w7; 
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1.  Pbacticb — directing  what  the  verdict  shall  be — whether  allowable^  |i29  367 
On  the  trial  of  a  cause  the  court  instructed  the  jiury,  that  if  they  be-  {^  ^ 
lieved,  from  the  evidence,  that  the  plaintiff,  by  agreement,  took  certain  120  aer 
stallions  of  defendant  to  stand  during  the  spring  season,  for  the  com-  ^tJ^h 
pensation  of  one-half  of  what  should  be  realized  from  them,  and  that  jr.  "i87 
plaintiff  stood  said  horses  for  the  defendant,  and  that  there  was  realized 
out  of  said  transaction  a  certain  amount  of  money,  then  the  plaintiff 
was  entitled  to  recover  one-half  of  said  amount  shown  from  the  proof,, 
■and  on  this  question  the  jury  shall  find  for  the  plaintiff."  The  defend-  |. 
ant  claimed  that  plaintiff  was  to  receive  only  one -third  of  the  sum 
realized,  and  there  was  evidence  to  that  effect :  Held,  that  the  latter 
clause  of  the  instruction  was  erroneous,  as  it  left  the  jury  no  discretion 
but  to  find  this  issue  for  the  plaintiff. 

2.  Same — improper  remarks  of  counsel,  in  argument,  to  the  jury — no 
ruling  in  the  trial  court.  In  the  closing  argument  to  the  jury,  plaintiff's 
counsel  made  remarks,  prejudicial  to  the  defendant,  not  authorized  by 
any  evidence.  Defendant's  counsel  objected  to  the  remarks,  and  the 
court  promptly  said,  "Counsel  will  confine  his  remarks  to  what  is  in 
the  record,"  but  made  no  ruling  sustaining  what  had  been  said :  Held, 
that  the  record  presented  no  question  involving  the  improper  remarks^ 
the  court  having  made  no  ruling  as  to  their  propriety. 

3.  Instruction — when  great  accuracy  required.  Where  the  evidence 
in  conflicting,  and  the  case  is  one  which,  upon  the  proof,  may  be  de- 
cided either  way,  it  is  very  important  that  the  instructions  of  the  court 
should  be  accurate,  so  that  the  jury  may  not  be  misled,  but  left  free  to- 
arrive  at  a  correct  conclusion,  from  the  evidence. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Knox 
eoonty ;  the  Hon.  John  J.  Glenn,  Judge,  presiding. 

Messrs.  Kirkpatriok  &  Alexander,  for  the  appellant. 

Messrs.  Willums,  Lawrence  &  Bancroft,  for  the  appellee. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  Jacob  Johnson, 
against  Bobert  Holloway,  to  recover  money  claimed  to  be  due 
plaintiff  for  the  earnings  of  certain  horses  in  the  stud  kept  by 
him  during  the  season  of  1883  and  1884;  also,  for  labor  in 
oaring  for  and  feeding  the  horses  each  year  after  the  close  of 
the  season.  On  a  trial  before  a  jury  the  plaintiff  recovered, 
and  the  judgment  of  the  circuit  court  was  affirmed  in  the 
Appellate  Court.  To  reverse  the  judgment  of  the  Appellate 
Court  this  appeal  was  taken. 

Several  alleged  errors  are  relied  upon  to  reverse  the  judg- 
ment, but  it  will  not  be  necessary  to  consider  all  of  them. 

'At  the  request  of  the  plaintiff,  among  others,  the  court  gave 
the  following  instruction : 

"The  jury  are  instructed,  that  if  they  believe,  from  all  the 
evidence  in  this  case,  carefully  weighed  and  considered,  that 
the  plaintiff,  by  arrangement  with  Holloway,  took  three  stal- 
lions, first  in  the  spring  of  1883,  and  after  again  in  the  spring 
of  1884,  of  the  age  and  description  shown  by  the  evidence,  to 
stand  during  the  spring  seasons  of  said  years,  for  the  compen- 
sation of  one-half  of  what  should  be  realized  on  said  horses, 
the  plaintiff  being  at  the  expense  of  caring  for,  stabling,  feed, 
and  all  necessary  expense,  and  that  plaintiff  stood  said  horses 
in  Enox  county  for  said  defendant,  and  that  there  was  realized 
out  of  said  transaction  a  certain  amount  of  money,  then  the 
plaintiff  would  be  entitled  to  recover  one-half  of  said  amoimt 
shown  from  the  proof,  less  all  sums  received  by  plaintiff ;  and 
on  this  question  the  jury  shall  find  for  the  plaintiff,  Johnson." 

Whether  the  plaintiff  was  to  receive  one-half  or  one-third 
of  the  earnings  of  the  horses,  and  whether  he  was  to  receive 
any  pay  for  keeping  the  horses  after  the  season  expired,  were 
questions  upon  which  the  evidence  was  conflicting  and  contra- 
dictory. The  plaintiff  testified  that  he  was  to  receive  one-half, 
and  to  be  paid  for  keeping  the  horses  after  the  season ;  while 
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the  defendant  was  equally  positive,  in  his  evidence,  that  plain- 
tiff was  to  receive  only  one-third,  and  to  be  paid  nothing  for 
keeping  after  the  season.  Where  the  evidence  is  conflicting 
«nd  contradictory,  and  the  case  is  one  which  may,  on  the 
facts,  be  decided  either  way,  it  is  of  great  importance  that 
the  instructions  of  the  court  should  be  accurate,  so  that  the 
jury  may  not  be  misled,  but  be  left  free  to  arrive  at  a  correct 
conclusion  from  the  evidence.  It  will  be  observed  that  the 
instruction  informs  the  jury  that  under  a  certain  state  of  facts 
the  plaintiff  would  be  entitled  to  recover  one-half  the  amount 
realized  on  the  horses,  and  upon,  this  question  the  jury  shall 
find  for  the  plaintiff.  Under  the  language  of  the  instruct  ion 
the  jury  had  no  discretion  whatever,  but  on  one  of  the  main 
controverted  issues  in  the  case  they  are  commanded  to  find 
for  the  plaintiff.  The  instruction  does  not,  as  is  often  done, 
tell  the  jury,  if  they  find,  from  the  evidence,  certain  facts,  then 
they  will  find  for  the  plaintiff ;  but,  on  the  other  hand,  on  one 
of  the  controverted  issues  they  are  commanded  to  find  for  the 
plaintiff.  The  last  clause  of  the  instruction  was  doubtless  an 
oversight,  but  its  language  could  not  do  otherwise  than  mis- 
lead the  jury. 

If  this  was  a  case  where  the  right  of  the  plaintiff  to  recover 
was  clear  and  undoubted,  we  might  refuse  to  reverse,  on  the 
ground  that  the  instruction,  although  erroneous,  did  no  harm, 
as  the  verdict  could  not  have  been  other  than  it  was.  But 
8uch  is  not  the  case.  As  said  before,  the  case  is  one  where 
the  evidence  is  conflicting,  and  in  order  that  justice  may  bu 
done  the  instructions  ought  to  have  been  accurate,  and  not 
calculated  to  mislead  the  jury  on  any  branch  of  the  case. 

In  the  closing  argument  certain  remarks  were  made  hy 
counsel  for  plaintiff,  prejudicial  to  the  defendant,  which  ^\  ero 
not  authorized  by  any  evidence  in  the  case,  and  it  is  insisted 
that  this  is  ground  for  reversing  the  judgment.  After  counsel 
had  made  the  remarks  complained  of,  the  attorney  for  the 
defendant  objected  to  what  had  been  said,  and  the  court  very 
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promptly  said,  "Counsel  will  confine  his  remarks  to  what  is 
in  the  record."  No  ruling  was  made  by  the  court  upholding 
or  sustaining  what  had  been  said.  Indeed,  no  decision  of  the 
court  was  made  to  which  exception  can  be  taken.  There  is, 
therefore,  no  question  presented  by  the  record  involving  im- 
proper remarks  in  the  argument. 

We  think  the  court  erred  in  giving  the  third  instniction  for 
the  plaintiff,  and  for  that  error  the  judgments  of  the  Appellate 
and  circuit  courts  will  be  reversed,  and  the  cause  remanded  to 


the  circuit  court. 
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The  People,  for  use  of  State  Board  of  Health, 

V, 

Blue  Mountain  Joe. 

Filed  at  Springfield  June  15, 1889, 

1.  Praoticb  op  liEDioiNE — regulation  thereof— conatifuUonaliiy  of  a€t 
of  1887,  The  powers  vested  by  the  statute  in  the  State  Board  of  Health 
do  not  fall  within  any  limitation  of  the  power  of  the  legislature  hy 
either  the  State  or  Federal  constitution.  They  would  seem  to  fall  dearly 
within  the  police  power  of  the  State. 

2.  Same— purpose  of  the  act — and  what  embraced  therein.  The  statute 
on  this  subject  was  passed  to  protect  the  health  and  proiuote  the  wel- 
fare of  society,  and  protect  it  from  imposition  and  fraud.  Its  purpose 
was  to  prohibit  and  punish  fraud,  deception,  charlatanry  and  quackery 
in  the  practice  of  medicine,  and  prevent  empiricism,  aud  to  bring  the 
practice  under  such  control,  that,  as  far  as  possible,  the  ignoiuat  and 
unscientific  practitioner  may  be  excluded. 

3.  Within  the  regulation  of  the  practice  of  medicine  necessarily  faUs 
the  right  to  determine,  or  to  provide  means  for  det«rmiti!iifr,  who  may 
lawfully  exercise  the  right  to  practice  under  the  act,  »nd  to  estahlifth 
such  rules  as  shall  determine  what  shall  not  be  regarded  aa  legitimate 
practice  of  the  profession. 

4.  The  right  to  prescribe  medicines  for  the  cure  of  disease,  aud  ta 
administer  them,  falls  clearly  within  the  practice  of  medicine ;  and  the 
regulation  of  the  sale  of  drugs  and  nostrums  by  itinerant  venders  i* 
clearly  falls  within  the  purpose  of  the  act,  as  expressed  in  its  title. 
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5.  EVIDENCE — competency — in  prosecution  under  act  to  regulate  the 
practice  of  medicine.  On  the  trial  of  an  aotion  of  debt  against  one 
under  seotlon  11  of  the  act  to  regulate  the  practice  of  medicine,  the 
plaintiff  offered  to  show  that  the  defendant  had  men  traveling  with 
him  to  make  sales  of  his  medicine ;  that  he  professed  at  hiq  meetings 
that  he  could  cure  rheumatism,  kidney  disease,  etc.,  by  the  use  of  his 
medicines,  an'd  tliat  he  sold  his  medicines  for  the  cure  of  such  diseases. 
On  objection,  the  court  refused  to  receive  the  evidence,  and  instructed 
the  Jury  to  find  for  the  defendant :  Held,  that  the  proffered  testimony 
was  clearly  competent,  as  tending  to  prove  the  defendant's  guilt. 

6.  AppeaIi— -in  civil  suit  for  a  penalty — appeal  by  the  People.  A  suit 
brought  under  section  11  of  the  act  of  June  16, 1887,  entitled  "An  act  to 
regulate  the  practice  of  medicine  in  the  State  of  Illinois,"  is  a  civil 
proceeding  for  the  recovery  of  a  penalty,  and  therefore  an  appeal  lies 
in  favor  of  the  People  from  a  judgment  in  favor  of  the  defendant. 

7.  Same — validity  of  statute  involved.  If  the  validity  of  a  statute 
under  which  an  action  of  debt  is  pfosecuted  for  a  penalty  therein  given, 
is  involved,  an  appeal  will  lie  from  the  final  judgment  of  the  trial  court 
directly  to  this  court. 

8.  On  the  trial  of  an  unlicensed  itinerant  vender  of  nostrums,  medi- 
cines, etc.j  in  a  prosecution  under  section  11  of  the  act  of  1887,  to  regu- 
late  the  practice  of  medicine,  the  trial  court  refused  to  permit  any  proof 
tending  to  sustain  the  action,  on  the  groimd  that  the  section  was  un- 
constitutional and  void :  Heldf  that  the  validity  of  the  statute  was 
clearly  involved,  and  therefore  an  appeal  would  lie  from  the  trial  court 
directly  to  this  court. 

9.  TniiE  OF  AN  ACT — constitutional  requirement.  If  the  subject  of  an 
act  be  expressed  in  the  title  in  general  terms,  it  will  be  sufficient,  under 
the  provisions  of  section  13,  article  4,  of  the  constitution,  that  "no  act 
hereafter  passed  shall  embrace  more  than  one  subject,  and  that  shall 
be  expressed  in  the  title." 

10.  The  general  purpose  of  the  constitution  in  that  regard  is  accom- 
plished when  the  title  is  comprehensive  enough  to  reasonably  include 
as  falling  within  that  general  subject,  and  as  subordinate  branches 
thereof,  the  several  objects  the  statute  assumes  to  effect. 

11.  Baxb— act  of  1887  to  regulate  the  practice  of  medicine.  The  terms 
employed  in  the  title  of  the  act  of  1887,  "to  regulate  the  practice  of 
medicine  in  the  State  of  Illinois,"  are  sufQciently  broad  and  compre- 
hensive to  include  within  its  scope  the  entire  range  of  practice  of  the 
medical  profession,  and  section  11  thereof  is  a  valid  law. 

Appeal  from  the  County  Court  of  Clark  county ;  the  Hon. 
Henby  Gasaway,  Judge,  presiding. 
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Brief  for  the  Appellant. 

Mr.  Newton  Tibb&,  for  the  appellant : 

The  court  erred  in  ref usmg  to  admit  the  proposed  evidence 
tending  to  show  a  violation  of  the  act. 

The  court  instructed  the  jury  orally,  on  his  own  motion,  to 
find  for  the  defendant.  This  was  in  violation  of  the  statute. 
2  Starr  &  Curtis'  Stat.  p.  1814,  sec.  53;  McEwen  v.  Morey, 
60  m.  32 ;  Railroad  Co.  v.  Hammer^  85  id.  526 ;  Bloomer  v. 
SheiTiU,  11  id.  483;  Green  v.  Lewis,  13  id.  642. 

The  court  may  inform  the  jury  what  facts  will  sustain  the 
issue,  but  may  not  determine  whether  such  facts  have  been 
established.  The  court  is  for  the  law,  and  the  jury  for  the 
fact.  Flubner  v.  Feige,  90  111.  208 ;  Caveny  v.  Weiller,  id.  158 ; 
Croivley  v.  Crowley,  80  id.  469. 

The  opinion  of  the  court  below,  holding  the  act  to  regulate 
the  practice  of  medicine  in  this  State  unconstitutional,  was 
in  diroct  conflict  with  the  decision  of  the  Supreme  Court  of 
tliis  State  in  the  case  of  Williams  v.  People,  121  HI.  84. 

The  act  to  regulate  the  practice  of  medicine  in  this  State 
is  not  in  conflict  with  section  13,  article  4,  of  the  constitution, 
as  embracing  more  than  one  subject.  The  general  purpose 
of  this  provision  is  accomplished  when  the  title  is  comprehen- 
eive  enough  to  reasonably  include  as  falling  within  that  gen- 
eral subject,  and  as  subordinate  branches  thereof,  the  several 
objects  which  the  statute  assumes  to  eJBFect.  It  is  sufiBcient 
that  the  act  passed  is  fairly  covered  by  its  title.  The  consti- 
tution does  not  require  that  all  the  legal  effect  of  an  act  shall 
be  expressly  stated  in  the  title.  Such  a  thing  would  be  utterly 
impracticable.  Where  the  act  itself  is  clearly  embraced  in 
the  title,  as  in  this  case,  all  legal  consequences  necessarily 
tl owing  from  it,  will,  for  the  purposes  of  this  constitutional 
requirement,  be  regarded  as  embraced  within  the  title  also. 

That  part  of  the  act  which  provides,  that  "if  any  itinerant 
vender  of  any  drug,  nostrum,  ointment,  or  appliance  of  any 
kind  intended  for  the  treatment  of  disease  or  injury,  or  who 
ehall,  by  writing  or  printing,  or  any  other  method,  profess  to 
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cure  or  treat  disease  or  deformity  by  any  drug,  nostrum,  oint- 
ment or  manipulation,"  etc.,  is  certainly  germane  to  the  title 
of  the  act  to  regulate  the  practice  of  medicine.  Potwin  v. 
Johnson,  108  HI.  70 ;  Timm  v.  Harrison,  109  id.  593 ;  Mix 
Y.  Railroad  Co.  116  id.  608 ;  Blake  v.  People,  109  id.  508. 

Messrs.  Goldbn  &  TTamill,  for  the  appellee,  entered  a  mo- 
tion to  dismiss  the  appeal. 

Mr.  Chief  Justice  Shope  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt,  brought  in  the  name  of  the 
People  of  the  State  of  Illinois,  for  the  use  of  the  State  Board 
of  Health,  against  "Blue  Mountain  Joe,"  before  a  justice  of 
the  peace,  in  Clark  county.  An  appeal  was  taken  from  the 
judgment  of  the  justice  of  the  peace  to  the  county  court  of 
that  county,  where  a  trial  was  had  by  jury,  and  resulted  in  a 
verdict  and  judgment  for  the  defendant.  The  plaintiff  below 
prosecutes  this  appeal  from  that  judgment. 

A  motion  was  entered  in  this  court  to  dismiss  the  appeal  in 
this  cause  upon  the  following  grounds :  First,  from  the  record 
it  does  not  appear  that  a  crime,  a  franchise,  a  freehold,  or  the 
vaUdity  of  a  statute  is  involved,  or  that  this  court  has  juris- 
diction ;  second,  the  appeal  in  this  cause  was  improperly  and 
improvidently  taken  to  the  Supreme  Court ;  third,  this  pro- 
ceeding is  in  its  nature  criminal,  being  punishable  by  fine, 
and  comes  within  the  spirit  of  the  law  forbidding  appeals  or 
writs  of  error  by  the  People,  or  the  twice  putting  defendant  in 
jeopardy. 

The  suit  is  brought  under  the  11th  section  of  the  act  of 
June  16, 1887,  in  force  July  1,  1887,  entitled  "An  act  to  reg- 
ulate the  practice  of  medicine  in  the  State  of  Illinois. "  The  act 
provides  for  the  recovery  of  the  penalty  therein  imposed,  in  an 
action  of  debt,  before  any  court  of  competent  jurisdiction.  It 
is  a  civil  proceeding  for  the  recovery  of  a  penalty,  and  no  f ur- 
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ther  attention  need  be  given  the  third  ground  upon  which  the 
motion  is  predicated. 

By  the  88th  section  of  the  Practice  act,  as  amended  in  1879, 
appeals  from  and  writs  of  error  to  the  circuit  courts  and  county 
courts,  in  all  criminal  cases  above  the  grade  of  misdemeanors, 
and  in  cases  in  which  a  franchise  or  freehold,  or  the  validity 
of  a  statute,  or  the  construction  of  the  constitution  is  involved, 
and  in  all  cases  relating  to  revenue,  or  in  which  the  State  is 
interested  as  a  party  or  otherwise,  shall  be  taken  directly  to 
and  prosecuted  from  the  Supreme  Court.  It  follows,  there- 
fore, if  the  validity  of  the  statute  under  which  this  suit  is 
brought  is  involved,  the  appeal  was  correctly  prosecuted  to 
this  court.  Some  consideration  of  the  record  will  be  necessary 
to  a  determination  of  this  question. 

The  facts  are,  substantially,  that  the  defendant,  with  a  band 
of  music,  and  some  Indians,  either  real  or  pretended,  was  in 
Marshall,  in  Clark  county,  some  time  in  April,  1888,  and  was 
engaged  in  selling  medicine,  being  then  located  in  the  Opera 
Hall.  He  left  there  and  went  to  Terre  Haute,  Indiana,  was 
gone  about  a  month  and  returned  to  Marshall.  Upon  his  re- 
turn he  located  in  a  grove  near  the  town,  where  he  put  up 
tents,  consisting,  as  it  was  shown,  of  a  medicine  tent,  a  busi- 
ness tent,  a  cooking  tent,  and  some  seven  or  eight  single  tents 
used  as  sleeping  apartments,  and  also  a  show  tent,  fenced 
with  barbed  wire,  in  front  of  which  he  erected  seats  and  a 
stage ;  that  he  paraded  the  streets  twice  a  day  with  his  band 
of  music  and  Indians,  and  gave  free  shows  at  night,  consisting 
of  music,  singing,  jokes,  wire-walking  and  other  performances ; 
that  after  he  got  the  crowd  interested  he  would  advertise  his 
medicines, — tell  what  they  were  good  for  and  what  diseases 
they  would  cure.  Distribution  would  then  be  made  of  the  medi- 
'  cine  to  his  aids,  and  they  would  carry  it  through  the  crowd 
for  sale.  They  sold  it  in  the  audience  anywhere,  and  to  any- 
body who  would  buy. 
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Plaintiflf  offered  to  show  that  the  defendant  had  men  traveling 
Avith  him  to  make  sales  of  the  medicine,  and  also  to  show  that 
the  defendant  professed,  at  his  meetings,  that  by  the  use  of 
his  various  medicines  he  could  cure  rheumatism,  kidney  dis- 
•ease  and  other  diseases,  and  also  that  he  sold  these  medicines 
for  the  cure  of  such  diseases, — ^to  the  proof  of  each  of  which 
matters  counsel  for  defendant  objected,  and  the  court  sus- 
tained the  objection.  It  was  shown  that  the  defendant  cir- 
-culated  advertisements  of  the  remedies  he  was  selling,  one  of 
which,  in  pamphlet  form,  was  produced  and  shown  to  the  wit- 
nesses, and  identified,  and  is  preserved  in  the  record.  Coun- 
sel for  the  plaintiff  offered  to  read  such  pamphlet  to  the  jury, 
having  first  shown  it  to  be  one  of  the  advertisements  of  his 
remedies  distributed  by  the  defendant.  Upon  objection  by 
the  defendant,  the  court  held  the  same  incompetent.  Indeed, 
the  court  refused  to  permit  any  proof  to  be  made,  upon  the 
ground,  as  stated  by  the  court,  as  is  shown  by  the  record,  that 
the  11th  section  of  the  law  was  unconstitutional  and  void. 
The  court  instructed  the  jury  to  return  a  verdict  for  the  de- 
fendant, which  was  done. 

It  was  clearly  competent,  if  the  section  of  the  statute  under 
consideration  is  valid,  to  show  the  defendant  was  an  itinerant 
vender  of  drugs,  nostrums,  ointments,  or  appliances  of  any 
kind  "intended  for  the  treatment  of  disease  or  injury."  The 
question  of  whether  he  was  such  itinerant  vender  was  a  ques- 
tion of  fact,  to  be  determined  by  the  jury  in  view  of  all  the 
facts  and  circumstances  proved.  That  the  facts  offered  to 
be  proved  tended  to  establish  the  guilt  of  the  defendant  of 
the  acts  prohibited  by  this  section  of  the  statute,  is  unques- 
tioned. It  is  apparent  that  the  only  theory  upon  which  the 
action  of  the  court  can  be  sustained  is,  that  the  legislative 
-enactment  under  consideration  was  void.  The  court  so  ex- 
pressly held.  It  is  equally  clear,  therefore,  that  the  validity 
of  this  section  of  the  statute  is  involved.  We  said  in  Chap* 
lain  V.  Highway  Comrs.  126  111.  264,  that  "where  it  can  be 
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seen  that  the  constitntional  question  raised  is  one  which  will 
be  fairly  regarded  as  debatable,  we  think  the  qjiestion  of  tha 
validity  of  a  statute  becomes  involved  in  the  case,  within  the 
meaning  of  the  statutes  regulating  jurisdiction  of  appeals/^ 

From  what  has  been  said,  it  is  apparent  that  to  determine 
this  case  we  must  determine  the  validity  of  this  statute.     If 
the  statute  is  void,  the  action  of  the  court  was  right.     If  it  is ' 
a  valid  ^aw,  such  action  was  as  clearly  erroneous.    It  remains 
only  to  determine  the  question  of  the  validity  of  the  statute. 

The  section  under  consideration  provides  that  "any  itiner* 
ant  vender  of  any  drug,  nostrum,  ointment,  or  appliance  of 
any  kind  intended  for  the  treatment  of  disease  or  injury, 
*  ♦  *  shall  pay  a  license,  to  be  collected  by  the  State 
Board  of  Health,  in  the  name  of  the  People  of  the  State  of 
Illinois,  for  the  use  of  said  board,"  and  makes  provision  for 
issuing  a  license  by  said  board.  The  act  then  provides,  that 
"any  such  itinerant  vender  who  shall  vend  or  sell  any  such 
drug,  nostrum,  ointment  or  appliance  without  having  a  license- 
so  to  do,  shall,  if  found  guilty,  be  fined  in  any  sum  not  less 
than  $100  and  not  exceeding  $200  for  each  oflfense,  to  be  re- 
covered in  an  action  of  debt,"  etc.  It  is  not  suggested  that 
the  power  here  sought  to  be  exercised  falls  within  any  limita- 
tion upon  the  power  of  the  legislature  by  either  the  State  or 
Federal  constitution.  It  would  seem  to  fall  clearly  within  the 
police  power  of  the  State.  (Williams  v.  The  People,  121  DL 
84:.)  It  is,  however,  insisted  that  the  subject  matter  of  this- 
section  is  not  embraced  in  the  title  of  the  act,  and  is  therefore 
void,  under  the  provisions  of  section  13  of  article  4  of  the 
State  constitution,  the  first  clause  of  which  is  as  follows  r 
"No  act  hereafter  passed  shall  embrace  more  than  one  subject,, 
and  that  shall  be  expressed  in  the  title." 

It  has  been  uniformly  held  by  this  court,  that  if  the  subject 
of  the  act  be  expressed  in  the  title  in  general  terms,  it  will 
be  sufficient,  under  the  provision  of  the  constitution  quoted. 
(Johnson  v.  The  People,  83  111.  431;  Potwin  v.^  Johnson,  10& 
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id.  70 ;  Timm  v.  Harrison,  109  id.  593 ;  Mix  v.  Illinois  CeiUral 
Railroad  Co.  116  id.  608;  Blake  v.  The  People,  109  id.  508.) 
"The  general  purpose  of  this  provision  of  the  constitutiou  ia 
accomplished  when  the  title  is  comprehensive  enough  to  rea- 
sonably include  as  falling  within  that  general  subject,  and  as 
subordinate  branches  thereof,  the  several  objects  which  the 
statute  assumes  to  effect."  Potwin  v.  Johnson,  108  III,  70. 
See,  also,  The  People  v.  Hazelwood,  116  HI.  319;  Johnson  v* 
The  People,  83  id.  431 ;  The  People  ex  rel.  v.  Wright,  70  id. 
388 ;  Guild  v.  City  of  Chicago,  82  id.  473.  If,  therefore,  the 
subject  matter  of  the  section  under  consideration  is  germnne 
to  the  general  subject  expressed  in  the  title,  or  forms  a  sub- 
ordinate branch  or  part  of  such  general  subject,  it  must  be 
held  as  embraced  within  the  title  of  the  act. 

The  title  of  the  act  is,  "An  act  to  regulate  the  practice  of 
medicine  in  the  State  of  Illinois."  To  practice  is  to  exercise 
a  calling  or  profession.  It  is  the  application  of  science  or 
knowledge  to  the  wants  of  men  in  the  recurring  incidents  of 
life,  AS,  in  the  practice  of  law  or  of  medicine.  (Webster.)  The 
practice  of  medicine  includes  the  application  of  the  knowledge 
of  medicine,  of  disease  and  of  the  laws  of  health.  The  terms 
employed  in  the  title  of  the  act  are  sufficiently  broad  and 
comprehensive  to  include  within  its  scope  the  entire  range  of 
practice  of  the  medical  profession.  "To  regulate"  necessarily 
means  to  establish  certain  rules  and  restrictions  by  which  the 
practice  of  medicine  is  to  be  governed  in  this  State.  To  reg- 
ulate is  to  adjust  by  rule,  to  subject  to  governing  prineiplt^s, 
or  to  restrict  within  certain  rules  and  limitations. 

Within  the  regulation  of  the  practice  of  medicine  must  nee- 
essarily  fall  the  right  to  determine,  or  to  provide  means  for 
the  determination  of,  who  may  lawfully  exercise  the  rigLt  to 
practice  medicine,  and  to  establish  such  rules  as  shall  (kter- 
mine  what  shall  and  what  shall  not  be  regarded  as  legitinjsito 
practice  of  the  profession.  The  statute  was  passed  to  protect 
the  health  and  promote  the  welfare  of  society,  and  to  protect  it 
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from  imposition  and  fraud.  The  purpose  was  to  prohibit  and 
punish  fraud,  deception,  charlatanry  and  quackery  in  the  prac- 
iice  of  the  profession  of  medicine, — ^to  prevent  empiricism, 
and  bring  the  practice  of  medicine  under  such  control  that,  as 
far  as  practicable,  the  ignorant  and  unscientific  practitioner 
should  be  excluded.  The  right  to  prescribe  medicines  for  the 
•cure  of  diseases,  and  to  administer  them,  falls  clearly  within 
ihe  practice  of  medicine ;  and  the  regulation  of  the  sale  of 
^irugs  and  nostrums  by  itinerant  venders  as  clearly  falls  within 
the  purpose  of  the  act,  as  expressed  in  its  title.  Here,  the 
^^,  defendant,  traveling  from  place  to  place  with  a  band  of  music, 

^'-  And  collecting  the  people  together,  not  only  in  his  speeches, 

^}  but  by  advertisements  and  pamphlets,  was  prescribing  and 

|-A*  Tending  remedies  and  nostrums  for  the  cure  of  disease.     The 

S|: '  symptoms  of  disease  were  set  forth.     Ten  different  remedies, 

&■  <5apable  of  curing  substantially  all  of  the  ills  to  which  the 

human  family  is  subject,  were  extolled  and  prescribed,  while 
certificates  of  marvelous  cures  by  these  remedies  were  dis- 


1^;  played.    Not  only  do  we  think  that  the  section  of  the  Medical 

ri  Practice  act  under  consideration  was  not  unconstitutional  be- 

vr  cause  the  subject  matter  of  it  was  not  included  within  the 

^  title  of  the  act,  but  the  oJBFered  evidence  clearly  tended  to  show 

^  that  the  defendant  had  been  guilty  of  violating  its  provisions. 

7 '  It  follows,  therefore,  that  the  court  erred  in  sustaining  objec- 

l ,  tion  to  the  offered  testimony,  and  in  directing  a  verdict  for  the 

fr^  -defendant. 

^;  The  judgment  of  the  county  court  is  reversed,  and  the  cause 

^  remanded  to  that  court  for  further  proceedings. 

^J  Jitdgment  reversed. 
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17. 

Leah  J.  Hampton. 

Filed  at  Ottawa  June  15, 1889, 

I.  Highway— SIDEWALK — what  so  regarded — private  ground  adjacent 
fo  sidevalk.  If  one  connects  a  part  of  his  own  premises  with  a  public 
sidewalk,  he  thereby  invites  the  public  to  treat  the  part  so  connected 
as  belonging  to  the  sidewalk,  and  can  not  be  heard  to  say  that  the 
whole  is  not  a  public  way. 

2.  NEGiiiOENGE — dangeroua  condition  of  private  property  adjacent  to 
a  public  sidextalk — duty  of  the  owner.  Where  the  owner  of  land  invites 
the  public  to  make  use  of  it,  by  connecting  it  with  a  public  sidewalk, 
he  must  exercise  due  care  to  keep  the  premises  in  a  reasonably  safe 
condition.  So,  if  a  hole  in  a  stone  platform  between  a  building  and  a 
street,  open  to  the  public  use  as  a  part  of  the  street,  is  necessary  to  light 
the  basement,  and  it  can  be  made  safe  by  a  railing,  or  otherwise,  it  is 
the  duty  of  the  owner  making  the  platform,  to  use  ordinary  care  and 
diligence  to  make  and  keep  such  opening  reasonably  safe. 

3.  Nuisance — upon  leased  premieea — who  liable  for  injury  therefrom 
— the  landlord  or  the  tenant.  As  a  general  rule,  the  occupant,  and  not 
the  owner,  is  responsible  for  injuries  arising  from  a  failure  to  keep  the 
premises  in  a  proper  state  of  repair.  But  when  premises  are  let  with  a 
nuisance  uiK)n  them,  by  means  of  which  the  injury  complained  of  is 
leceived,  the  owner  or  landlord  will  be  liable. 

4.  The  owner  of  a  lot  erected  a  building  thereon,  with  the  front  six 
feet  back  from  the  street,  with  a  basement  under  the  same.  He  laid  a 
stone  flagging  between  the  building  and  the  sidewalk,  thus  forming 
a  stone  walk  or  platform  six  feet  wide,  slightly  raised  above  the  level 
of  the  sidewalk.  It  was  necessary  to  step  up  on  this  platform  to  enter 
the  stores  in  the  building,  and  pei'sons  along  the  sidewalk  walked  over 
it,  and  stood  upon  it  to  look  into  the  show  windows  put  into  the  build- 
ing by  the  owner.  Just  below  the  show  window  there  was  an  opening 
to  the  basement,  five  feet  long  and  ten  inches  wide,  to  admit  light  to 
the  basement,  the  opening  being  left  im guarded  and  unprotected,  by 
a  railing  or  otherwise.  In  this  condition  the  store  was  rented  to  ten- 
ants, and  a  person,  in  looking  in  the  show  window  after  dark,  fell  into 
the  opening  and  was  injured :  Held,  that  the  owner  of  the  building  was 
liable  for  the  injury. 

5.  In  such  case,  the  owner  was  the  author  of  the  nuisance,  and  being 
such  author,  when  he  leased  the  premises  he  was  guilty,  in  law,  of  con- 
tinuing the  nuisance,  and  was  liable  for  the  damages  it  occasioned. 
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6.  JjssTRVcnoiX'— defect  is  cured  by  others.  An  omission  in  an  In- 
fitmction,  e^en  if  error,  is  no  ground  for  a  reversal,  if  the  defect  is 
clearly  supplied  and  corrected  in  others  given.  In  sach  case  the  ezror 
works  no  injury. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Eane 
county ;  the  Hon.  Isaac  G.  Wilson,  Judge,  presiding. 

Mr.  Charles  Wheaton,  for  the  appellant : 

The  lessor  of  premises  not  per  se  a  nuisance,  but  which 
become  so  only  by  the  manner  in  which  they  are  used  by  the 
lessee,  is  not  liable  therefor.  Jaffe  v.  Harteau,  56  N.  Y.  398 ; 
Ryan  v.  Wilson,  87  id.  471 ;  Swords  v.  Edgar,  59  id.  28 ;  Rob- 
bins  V.  Jones,  109  Eng.  C.  L.  220 ;  Burdick  v.  Cheadle,  26  Ohio 
St.  393 ;  Mellen  v.  MerriU,  126  Mass.  545 ;  Leonard  v.  Storer, 
115  id.  86 ;  Mc Alpine  v.  PoweU,  70  N.  Y.  126 ;  King  v.  Thomp- 
son, 87  Pa.  St.  365. 

The  case  of  Jordin  v.  Crump,  8  M .'  &  W.  782,  is  a  case  in 
point  on  that  question.  Also,  Seavey  v.  Nickerson,  120  Mass. 
306,  Sweeney  v.  Railroad  Co.  10  Allen,  368,  and  Har  v.  Dea- 
con, 25  Mich.  1,  the  latter  being  a  case  of  a  child  falling  into 
an  excavation  on  another's  land.  All  these  cases  go  upon  the 
principle  that  the  owner  is  not  liable  unless  those  injured  were 
on  the  owner's  premises  by  his  invitation  or  inducement, — 
which  brings  us  back  to  the  principle,  that  he  who  holds  out 
the  invitation  is  the  one  who  is  liable  for  all  injuries  occa- 
sioned thereby. 

It  does  not  appear  that,  under  the  lease  in  this  case,  ap- 
pellant was  bound  to  repair.  Therefore,  the  lease  being  silent 
as  to  who  should  make  repairs,  it  was  the  duty  of  the  lessee 
to  keep  the  premises  in  repair.  Oott  v.  Oandy,  22  Eng.  L. 
and  Eq.  173;  Leavitt  v.  Fletcher,  10  Allen,  121;  Elliott  v. 
Aiken,  45  N.  H.  36;  Estep  v.  Estep,  23  Ind.  114;  City  of 
Lowell  V.  Spaulding,  4  Cush.  277 ;  Clark  v.  Babcock,  23  Mich. 
164. 
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Mr.  A.  J.  Hopkins,  Mr.  N.  J.  Aldrioh,  and  Mr.  F.  H. 
Thatcher,  for  the  appellee : 

It  is  a  general  rule,  that  the  owner  of  a  building  which  is 
occupied  by  a  tenant,  is  not  responsible  for  injuries  arising 
from  a  failure  to  keep  the  premises  in  repair,  unless,  first,  the 
landlord  has,  by  express  agreement  with  the  tenant,  agreed 
to  repair,  so  that  in  case  of  a  recovery  against  the  tenant  he 
would  have  his  remedy  over,  and  in  that  case,  to  avoid  cir- 
cuity of  action,  the  party  injured  may,  in  the  first  instance, 
sue  the  landlord ;  or,  second,  unless  the  premises  are  let  with 
a  nuisance  upon  them,  by  means  of  which  the  injury  com- 
plained of  is  received.  Gridley  v.  Bhomingi-on,  68  111.  47; 
Wharton  on  Negligence,  sec.  727  a ;  Wood  on  Nuisance,  sec. 
141 ;  Peoria  v.  Simpson,  110  HI.  294;  Union  Brass  Manf.  Co. 
V.  lAndsey,  10  Bradw.  683. 

A  judgment  will  not  be  reversed  although  some  of  the  in- 
structions may  be  technically  wrong,  where  they  are  not  cal- 
culated to  mislead  the  jury,  or  justice  has  been  done.  Hardy 
V.  Kedery  66  111.  162;  Railroad  Co.  v.  Ingraham,  68  id.  120; 
Graves  v.  Shoefelt,  60  id.  462 ;  McConnel  v.  Kibbe,  33  id.  177 ; 
Pahlman  v.  King,  49  id.  266. 
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The  owner  being  out  of  possession,  and  hot  bound  to  repair,  M 

is  not  liable  for  injuries  received  in  consequence  of  a  neglect  ;ii 

to  repair.     RusseU  v.  Shenton,  3  A.  &  E.  (N.  S.)  449 ;  Bishop  3 

V.  Bedford  Charity,  1  E.  &  E.  697;   Cheetan  v.  Hampton,  4  :l 

T.  E.  318;  OppetTnan  v.  Starr,  2  Pa.  St.  394.  1^ 

When  premises  are  leased  for  a  specified  purpose,  there  is  sS 

no  implied  contract  that  they  are  fit  for  the  purpose.    Foster  \'^ 
V,  Peyser,  9  Cush.  242 ;  Dutton  v.  Oerrish,  id.  89 ;   Libbey  v.           ,     .J^ 

Talford,  48  Me.  316;   Cleves  v.  MiUoughly,  7  Hill,  83;  Jaffe  | 
V.  Harteau,  56  N.  Y.  398 ;  Erskine  v.  Adeau,  6  Eng.  694. 

The  second  instruction  given  for  the  appellee  is  erroneous, 
as  it  leaves  out  of  view  entirely  the  question  of  ordinary  care 
on  the  part  of  the  plaintiff. 
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Mr.  Justice  Magruder  delivered  the  opinion  of  the  Court : 

This  is  an  action  of  case,  begun  on  September  26, 1884,  in 
the  Circuit  Court  of  Kane  County,  by  the  appellee  by  her  next 
friend  against  the  appellant  to  recover  damages  for  injuries, 
received  by  appellee  from  a  fall  through  a  hole  in  the  stone 
sidewalk  platform  below  the  show  window  of  a  store,  owned 
by  the  appellant,  fronting  on  Wilson  Street  in  the  town  of 
Batavia.  The  judgment  of  the  trial  court  was  in  favor  of  the 
plaintiff  and  has  been  affirmed  by  the  Appellate  Court.  Prom 
the  latter  court  the  case  is  brought  before  us  by  appeal. 

The  appellant  owns  a  building  consisting  of  three  stores 
fronting  south  on  Wilson  street,  which  runs  east  and  west. 
The  middle  store  at  the  time  of  the  accident,  which  occurred 
on  October  10, 1883,  was  occupied  by  tenants  of  the  appellant 
named  Vincent  &  Patchin,  druggists.  The  store  was  first 
leased  by  the  plaintiff  to  Vincent  &  Patchin  in  the  spring  of 
1880,  and  again  in  the  spring  of  1883.  The  building  stood 
back  six  feet  from  the  sidewalk,  and  appellant  had  laid  stone 
flagging  between  the  stores  and  the  sidewalk,  forming  a  stone 
walk  or  platform  six  feet  wide  in  front  of  the  stores,  and  slightly 
I  raised  above  the  level  of  the  sidewalk.  It  was  necessary  to 
step  up  upon  this  platform  to  enter  the  stores,  and  persons 
passing  along  the  sidewalk  walked  upon  it  and  stood  upon  it 
to  look  into  the  show  windows.  The  drug  store  had  a  basement 
about  nine  feet  deep  with  an  outside  entrance  from  the  stone 
walk.  The  appellant  had  put  a  show  window  in  the  drug  store 
for  his  tenants,  and  just  below  this  window  there  was  an  open- 
ing to  the  basement,  five  feet  long  and  ten  inches  wide,  vrithout 
any  railing  or  protection  of  any  kind.  The  opening  was  there 
before  the  premises  had  been  rented  to  the  druggists.  After 
dark  on  the  evening  of  October  10,  1883,  the  appellee,  then  a 
girl  nine  years  old,  went  to  the  drug  store  on  an  errand  for 
her  parents,  and,  stopping  in  front  of  the  window  to  look  at 
some  articles  on  exhibition  there,  fell  through  the  opening  into 
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the  vault  below,  and  received  the  injuries,  for  which  the  suit 
is  brought. 

The  appellant  questions  the  correctness  of  the  instructions- 
given  by  the  trial  court,  because  they  hold  that  there  can  be 
a  recovery  against  the  owner  of  the  property  under  the  fore- 
going state  of  facts.  It  is  contended  that,  if  the  plaintiff  below 
had  any  right  of  action  at  all,  it  was  against  the  tenants  who 
were  in  the  occupancy  of  the  premises  when  the  accident  oc- 
curred. 

As  a  general  rule  the  occupant,  and  not  the  owner,  is  re- 
flponsible  for  injuries  arising  from  a  failure  to  keep  the  prem- 
ises in  a  proper  state  of  repair.  But  one  of  the  exceptions  to 
this  rule  is,  "where  the  premises  are  let  with  a  nuisance  upon 
them  by  means  of  which  the  injury  complained  of  is  received.'^ 
In  such  case  the  owner  is  liable.  {Sicpliani  v.  Brown,  40  HI, 
428;  Oridky  v.  City  of  Blooming  ton,  68  id.  47;  City  of  Peoria 
V.  Simpson,  110  id.  294).  In  the  present  case  it  is  admitted, 
that  the  opening  through  which  the  plaintiff  fell,  existed  with- 
out any  guard  or  protection  before  the  lease  was  made  to  the 
tenants.  It  is  claimed,  however,  that  the  opening  in  the  stone 
platform  was  not  a  nuisance  within  the  meaning  of  the  excep- 
tion to  the  rule.  One  of  the  reasons  urged  in  favor  of  this 
position  is,  that  the  opening  was  upon  the  premises  of  the 
appellant,  and,  therefore,  not  a  part  of  the  street. 

Although  the  area  under  the  stone  platform  was  a  part  of 
the  appellant's  property,  yet  he  so  constructed  the  platform 
that  the  latter  was  really  a  part  of  the  sidewalk.  It  was  so 
situated  with  reference  to  the  sidewalk  that  any  person  could 
walk  upon  it,  or  make  use  of  it  in  approaching  the  store  or 
the  show  window.  It  was  subject  to  the  constant  use  of  the 
general  public  in  passing  along  in  front  of  the  store.  If  a  man 
connects  a  part  of  his  own  premises  with  a  public  sidewalk, 
he  thereby  invites  the  public  to  treat  the  part  so  connected  as 
belonging  to  the  sidewalk,  and  cannot  be  heard  to  say  that 
the  whole  is  not  a  public  way.    Therefore,  the  opening  in  the 
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platform,  or  raised  portion  of  the,  sidewalk,  was  as  much  a 
uiiisance  as  though  it  had  heen  in  the  lower  level  of  the  main 
walk,  A  nuisance  is  anything  that  worketh  hurt,  inconveni- 
ence or  damage,.    (3  Bl.  Com.  216). 

It  is  admitted  that  the  appellant  made  the  opening  below 
the  show  window  as  it  was  when  the  appellee  was  hurt.  He  was 
tiierefore,  the  author  of  the  nuisance,  and,  being  such  author, 
wijen  he  leased  to  others,  he  was  guilty  in  law  of  continuing 
the  nuisance.  He  rented  the  premises  with  the  original  wrong 
attached  to  them.  The  lease  affirmed  the  continuance  of  the 
Krong.  He  received  rent  as  a  consideration  of  the  continuance, 
at  It]  should  answer  for  the  damage  it  occasioned.  (Stepkani 
V,  Bfovmy  supra). 

The  evidence  tends  to  show,  that,  before  the  accident  hap- 
pened, the  attention  of  the  appellant  was  called  to  the  dan- 
gerous character  of  the  opening,  and  he  was  advised  to  fix  it 
by  Patchin,  one  of  his  tenants,  and  by  the  road  commissioner 
appointed  by  the  trustees  of  the  town  of  Batavia.  These 
warnings,  however,  he  neglected  to  heed.  We  are  of  the  opin- 
ion, that  the  instructions  were  not  erroneous  in  holding,  that 
a  recovery  could  be  had  against  the  owner  of  the  store,  if  the 
jury  should  find  a  recovery  authorized  by  the  evidence. 

The  appellant  objects  to  the  second  instruction  given  for 
the  plaintiff,  because  it  fails  to  mention  the  exercise  of  ordi- 
nary care  on  the  part  of  the  plaintiff  as  being  necessary  to 
justify  a  recovery.  Even  if  the  second  instruction  was  erro- 
iieoas  in  this  respect,  we  do  not  think  that  the  defendant  was 
injured  thereby  when  all  the  instructions  are  read  together. 
Ill  several  of  them  the  jury  are  told  that  the  plaintiff  must 
have  been  in  the  exercise  of  ordinary  care.  In  one  of  them, 
gi^6n  by  the  court  of  its  own  motion,  occurs  the  following: 
*'It  is  another  rule  of  law,  that,  though  the  defendant  may  be 
gii  ilty  of  negligence,  the  plaintiff  cannot  recover  unless  she  was 
in  the  exercise  of  ordinary  care  and  caution  to  avoid  danger." 
In  still  another  the  person  entitled  to  recover  is  described  as 
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^a  person  in  the  exercise  of  reasonable  care  and  diligence  in 
using  such  approach  for  the  purpose  for  which  it  was  con- 
structed." 

It  is  claimed  that  the  object  of  the  opening  was  to  admit 
light  to  the  basement  below,  and  that,  if  it  was  reasonably 
necessary  for  that  purpose,  the  appellant  is  not  chargeable 
with  negligence  for  placing  and  keeping  it  there.  Where  a 
man  invites  the  public  to  use  a  part  of  his  land  by  connecting 
it  with  the  public  sidewalk,  he  must  exercise  due  diligence  to 
lieep  it  in  a  reasonably  safe  condition.  This  obligation  rested 
«pon  the  appellant  in  reference  to  the  hole  in  the  stone  plat- 
form. If  the  hole  was  needed  to  get  light  for  the  basement, 
^nd  it  could  have  been  made  to  serve  that  purpose  in  a  safe 
<jondition,  as  well  as  in  an  unsafe  condition,  then  it  was  appel- 
lant's duty  to  make  it  safe.  The  evidence  tends  to  show,  that 
it  could  have  been  protected  by  a  railing,  or  in  some  other 
mode,  so  as  not  to  be  dangerous  to  persons  passing  by,  and 
yet  at  the  same  time  so  as  to  furnish  the  needed  light.  This 
view  was  fairly  presented  to  the  jury  by  the  instructions.  They 
were  told  that  the  appellant  was  only  bound  to  use  due  care 
to  make  the  opening  reasonably  safe,  and  to  keep  it  in  a  rea- 
sonably safe  condition,  and  that,  if  he  complied  with  this  re- 
quirement of  the  law,  he  had  a  right  to  make  it  subserve  the 
purpose  of  furnishing  light  to  his  basement. 

All  questions  as  to  the  amount  of  the  verdict  and  the  char- 
acter of  the  injuries  received  by  appellee  are  settled  by  the 
judgment  of  the  Appellate  Court,  We  perceive  no  error  in 
the  record,  which  will  justify  a  reversal. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


25— 129I11I1. 
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Edwin  T.  Chapman 

V. 

Annie  Chapman. 
Filed  at  Ottawa  June  15, 1889. 

1.  EEsroENCB— o/  a  W/e,  other  than  that  of  the  husband.  As  a  gen- 
eral rule,  the  residence  of  a  wife  is  fixed  by  that  of  her  husband ;  yet 
It  is  not  true  that  a  wife  living  separate  and  apart  from  her  husbaud 
may  not  establish  an  independent  residence. 

2.  So  where  there  is  a  permanent  separation  between  a  husband  and 
wife,  he  contending  that  she  deserted  him,  and  she  that  he  declared 
his  purpose  not  to  live  with  her  if  she  went  to  a  particular  place,  they 
at  that  time  living  elsewhere,  the  residence  of  the  wife  wiU  no  longer 
follow  the  husband,  and  she  may  thereafter  acquire  a  residence  in  a 
State  other  than  that  of  the  husband,  within  the  meaning  of  our  divorce 
statute,  provided  the  change  is  made  in  good  faith,  and  not  merely  for 
the  purpose  of  institutiug  a  suit  for  divorce. 

3.  REiiEVANCY  OF  TESTIMONY — Under  the  issues.  On  bill  for  a  divorce 
by  a  wif()  against  hor  husbaud,  on  the  ground  of  his  adultery,  the  only 
issues  made  and  submitted  to  the  jury  were,  whether  the  wife  was  a  resi- 
dent of  the  State  for  the  requisite  period,  and  whether  the  charge  of 
adultery  was  true.  On  the  trial,  the  defendant  offered  in  evidence  let- 
ters of  his  wife,  written  to  him,  in  which  she  admitted  that  she  had 
procured  a  miscarriage  upon  herself,  and  declared  she  would  bear  no 
more  children  to  him,  and  indirectly  consented  to  his  committing  adul- 
tery, which  the  court,  on  objection,  refused  to  admit :  Held,  that  under 
the  issues  the  evidence  was  wholly  irrelevant,  and  therefore  properly 
excluded. 

4.  Witness— crc(fi6i7i7i/ — of  a  detective.  On  biU  by  a  wife  for  divorce, 
the  deposition  of  a  detective  hired  by  the  wife  to  watch  her  husband 
and  procure  evidence  of  his  adultery,  will  be  entitled  to  but  little 
weight,  and  in  this  case  might  be  entirely  disregarded,  but  for  the 
halting  and  evasive  manner  in  which  the  husband  contradicted  snch 
testimony. 

5.  Practice  in  the  Supbeme  Cotjut— of  the  abstraet-'-what  it  should 
contain.  Where  the  refusal  of  an  instruction  is  assigned  for  error,  the 
series  of  instructions  given  should  be  set  out  in  the  abstract,  so  that 
this  court  may  see  that  the  one  refused  was  not  in  effect  given  in  others, 
without  having  to  examine  the  record  for  that  purpose.  If  this  is  not 
done,  the  court  may  properly  refuse  to  consider  the  error  assigned. 
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6.  New  tbiaIi— netrZy  discovered  evidence.  To  entitle  a  party  to  a  new 
trial,  on  the  ground  of  newly  discovered  evidence,  he  must  show  that 
such  evidence  could  not  have  been  procured  at  the  trial  by  the  use  of 
reasonable  diligence.  The  fact  that  he  did  not  believe  evidence  would 
be  given  upon  an  issue  made,  furnishes  no  excuse  for  not  being  pre- 
pared to  meet  it. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  Gwynn  Garnett,  Judge,  presiding. 

Mr.  William  H.  Sisson,  and  Mr.  Clarence  F.  Goodino,  for 
the  appellant : 

The  residence  of  complainant  in  the  State  one  year  was 
necessary.  It  is  essential  to  the  jurisdiction  of  the  court. 
Way  V.  Way,  64  HI.  406. 

As  to  what  constitutes  such  residence,  see  Frost  v.  Brisbin, 
19  Wend.  11 ;  In  re  Fitzgerald,  2  Caines,  317. 

Connivance  of  a  party  to  adultery  is  a  bar  to  a  bill  for  a 
divorce.  2  Greenleaf  on  Evidence,  sees,  51,  57;  Bishop  on 
Marriage  and  Divorce,  p.  3,  par.  5,  and  p.  10,  par.  14;  Rev. 
Stat.  chap.  40,  sec.  10. 

Mr.  George  Meech,  and  Mr.  William  C.  Asay,  for  the  ap- 
pellee : 

If  the  injured  party  is  an  actual  resident  of  this  State  at 
the  time  the  offense  is  committed,  and  the  offense  is  com- 
mitted without  the  State,  and  such  actual  residence  continued 
till  the  bill  was  filed,  the  court  will  have  jurisdiction,  though 
the  residence  has  not  been  for  one  year.  Way  v.  Way,  64 
111.  406. 

By  our  statute  a  married  woman  may  be  an  actual  resident 
of  this  State  though  she  has  no  domicile  here ;  and  if,  while 
she  is  such  actual  resident,  the  offense  which  supplies  the 
ground  of  divorce  is  committed,  because  of  the  necessity  of 
her  separate  and  independent  residence  her  actual  place  of 
residence  becomes  her  separate  and  legal  domicile.     Hopkins 
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V.  HopJdnSy  36  N.  H.  474;  Butcher  v.  Butcher,  39  Wis.  651; 
Pate  V.  Pate,  6  Mo.  App.  49. 

A  defendant  who  would  rely  upon  matter  of  recrimination 
must  plead  it.  This  is  the  general  doctrine  applicable  to  all 
defenses.  2  Bishop  on  Marriage  and  Divorce,  (5th  ed.)  sec.  341. 
As  to  evidence  of  connivance:    Ibid.  sees.  5,  17,  18,  22,  49. 

There  is  no  issue  raised  by  the  pleadings  which  permits 
evidence  of  connivance. 

That  appellant  must,  in  his  affidavit,  show  diligence,  and 
that  the  newly  discovered  evidence  is  not  cumulative,  im- 
peaching or  contradictory,  we  refer  to  the  following  decisions : 
Schlenker  v.  Risley,  3  Scam.  483 ;  Crozier  v.  Cooper,  14  HI. 
139 ;  Stetham  v.  Shoultz,  17  id.  99 ;  Calhoun  v.  O'Neal,  53  id. 
354;  Skelly  v.  Boland,  78  id.  438 ;  Clayes  v.  White,  83  id.  540; 
Harvey  v.  Collins,  89  id.  255 ;  City  of  Elgin  v.  Renivick,  86 
id.  498 ;  Insurance  Co.  v.  Gould,  80  id.  388 ;  Adams  v.  People, 
47  id.  376 ;  Morrison  v.  Stewart,  24  id.  24 ;  Railroad  Co.  v. 
Seitz,  53  id.  4.52 ;  Laird  v.  Warren,  92  id.  205 ;  GottschaUc  v. 
Hughes,  82  id.  484;  Edgmon  v.  Ashelby,  76  id.  161;  Wright 
V.  Gould,  73  id.  56  ;  Champion  v.  Ulmsr,  70  id.  322 ;  Palmer  v. 
Bethard,  66  id.  529 ;  Botven  v.  Rutherford,  60  id.  41. 

Newly  discovered  evidence  must  be  decisive  and  conclusive 
in  its  character,  and  must  be  such  as  would  change  the  result. 
Chapman  v.  Burt,  77  111.  339 ;  Hayes  v.  Houston,  86  id.  487; 
BuUiner  v.  People,  95  id.  394. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  Court : 

This  is  a  proceeding  for  divorce,  begun  in  the  Superior 
Court  of  Cook  county,  by  appellee,  against  appellant.  Two 
issues  are  made  by  the  amended  bill  and  answer :  First,  was 
appellee  a  resident  of  Chicago  at  the  time  of  the  alleged  adul- 
tery by  appellant ;  second,  is  the  charge  of  adultery  true.  The 
offense  is  alleged  to  have  been  committed  out  of  this  State  on 
the  30th  day  of  April,  1886,  and  other  days,  up  to  and  includ- 
ing May  9,  1886.    It  is  averred  that  complainant  was  during 
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all  of  said  time  an  actual  and  bona  fide  resident  of  the  city  of 
Chicago.     The  trial  resulted  in  a  verdict  for  complainant. 

One  of  the  causes  alleged  on  motion  for  new  trial  was  newly 
discovered  evidence.  The  motion  was  overruled,  and  a  decree 
rendered  upon  the  verdict  in  accordance  with  the  prayer  of 
the  bill.  The  defendant  appealed  first  to  the  Appellate  Court, 
where  the  decree  of  the  Superior  Court  wg,s  afl&rmed,  and  now 
to  this  court. 

It  is  first  insisted  that  the  verdict  of  the  jury  was  contrary 
to  the  evidence  on  hoth  issues.  The  only  testimony  introduced 
as  to  the  residence  of  the  complainant  at  the  time  alleged  was 
that  of  the  parties  to  the  hill.  Appellant  testified  that  her 
residence  was  in  New  York.  His  testimony  is,  however,  ar- 
gamentative  rather  than  direct,  heing  based  upon  the  theory 
that  her  residence  must  necessarily  have  been  where  his  was. 
While  it  is  true,  as  a  general  rule  of  law,  that  the  residence 
of  the  wife  is  fixed  by  that  of  the  husband,  yet  it  is  not  true, 
as  contended  by  counsel,  that  a  wife  living  separate  and  apart 
from  her  husband  may  not  establish  an  independent  residence. 
Here  both  parties  swear  that  there  was  a  separation  about 
April  1,  1886,  he  swearing  that  she  then  deserted  and  aban- 
doned him ;  she,  that  he  declared  his  purpose  not  to  live  with 
her  if  she  went  to  Chicago.  Under  these  facts,  her  residence 
was  no  longer  the  same  as  his,  and  she  might  thereafter  law- 
fully acquire  a  residence  in  a  State  different  from  that  in  which 
he  resided,  within  the  meaning  of  our  divorce  statute,  pro- 
vided, of  course,  the  change  was  made  in  good  faith,  and  not 
merely  for  the  purpose  of  instituting  divorce  proceedings.  She 
denies  that  even  her  husband  ever  had  a  residence  in  New 
York,  and  her  testimony  proves  the  allegation  of  her  bill  as  to 
her  residence  in  Chicago.  On  the  evidence  introduced  the  jury 
was  justified  in  finding  the  issue  as  to  residence  for  complain- 
ant, though  there  is  much  reason  to  fear  that  a  controlling 
motive  for  fixing  the  Chicago  residence  was  the  bringing  of 
the  suit  for  divorce. 
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On  the  second  issue  complainant  offered  the  deposition  of 
James  Gordon,  who  claims  to  be  a  detective  residing  in  New 
York  City,  and  who  was  hired  by  her  to  watch  her  husband 
and  procure  evidence  against  him.  We  give  but  little  credit 
to  his  evidence,  and,  but  for  the  halting,  evasive  manner  in 
which  it  is  contradicted  by  appellant,  would  disregard  it  al- 
together, A  Mrs.  Stella  Chapman,  wife  of  a  brother  of  appel- 
lant, also  living  separate  and  apart  from  her  husband,  testified 
that  appellant  admitted  to  her  that  he  had  been  guilty  of 
adultery.  She,  too,  is  contradicted  by  appellant,  but  his  tes- 
timony, as  taken  by  the  reporter,  shows  that  his  manner  on 
the  witness  stand  and  mode  of  answering  questions  must  have 
been  calculated  to  discredit  him.  We  can  not  say  the  evidence 
is  wholly  insuflficient  to  sustain  the  charge  of  adultery. 

One  instruction  asked  by  appellant  was  modified  and  two 
refused.  There  was  no  error  in  the  modification.  The  in- 
struction, as  asked,  read :  "To  constitute  residence  there  must 
be  a  fixed  abode  and  an  intention  to  remain  permanently^  or 
at  least  for  a  time,  for  business,  or  for  other  reasons  not  solely 
connected  with  the  bringing  of  a  suit  for  divorce."  The  words 
"permanently  or''  were  stricken  out,  and  the  instruction  given 
as  modified.  The  eflFect  of  the  instruction  is  not  changed  by 
the  modification. 

The  series  of  instructions  given  does  not  appear  in  the  ab- 
stract, nor  is  it  shown,  in  any  manner,  that  the  jury  was  not 
properly  instructed  on  behalf  of  appellant,  nor  that  the  refused 
instructions  were  not,  in  effect,  given  in  others.  This  method 
of  presenting  a  question  on  refused  instructions  compels  the 
court  to  go  to  the  record  to  ascertain  whether  or  not  error  has 
been  committed,  and  we  might  with  propriety  refuse  to  con- 
sider the  point,  as  did  the  Appellate  Court.  In  view  of  the 
unsatisfactory  character  of  the  evidence,  we  have  examined 
the  instructions,  and  find  that  the  law  was  not  only  fairly,  but 
favorably,  given  to  the  jury  on  behalf  of  appellant,  and  that 
the  two  were  properly  refused. 
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Appellant  sought  to  introduce  certain  letters  written  by  his 
^Wfe  to  him,  in  which  she  admitted  that  she  had  procured  a 
miscarriage  upon  herself,  declaring  she  would  bear  no  more 
ehildren  to  him,  and,  indirectly  at  least,  consenting  to  his 
committing  adultery.  On  objection,  they  were  excluded,  and 
this  ruling  is  also  assigned  as  error.  Under  the  issues,  the 
evidence  was  wholly  irrelevant,  and  on  that  ground  alone  was 
properly  ruled  out. 

The  newly  discovered  evidence,  as  shown  by  affidavits  of 
proposed  witnesses,  would  strongly  tend  to  prove  that  appellee 
was  not  in  Chicago  from  April  10  to  May  10,  and  had  not  at 
that  time  become  a  resident  of  this  State,  but  no  legal  excuse 
is  offered  for  not  having  produced  it,  or  other  like  evidence, 
on  the  trial.  Nothing  in  practice  is  better  settled  than  that 
in  such  case  it  must  be  shown  that  the  newly  discovered  evi- 
dence could  not  have  been  produced  at  the  trial  by  the  use  of 
reasonable  diligence.  The  only  showing  on  that  subject  is  the 
following  affidavit  by  appellant : 

"Edwin  Taylor  Chapman,  on  oath,  says:  Since  trial  he 
has  discovered  evidence  material  to  the  issues,  which  was  not 
known  to  him  at  time  of  trial,  and  could  not,  by  reasonable 
diligence  on  his  part,  have  been  produced  upon  trial;  that 
«aid  newly  discovered  evidence  is  this :  That  whereas,  the 
^complainant,  Annie  Chapman,  on  said  trial  testified  that  she 
came  to  Chicago  on  or  about  the  first  day  of  April,  1886,  to 
reside  and  remain,  and  did  so  reside  and  remain  until  the 
latter  part  of  September,  1886,  continuously,  and  affiant,  al- 
though believing  that  said  statements  were  untrue,  had  not 
thought,  believed  or  expected  that  the  complainant  would  so 
testify  in  this  cause,  therefore  was  not  prepared  to  controvert 
said  testimony,  yet,  since  said  trial,  he  has  discovered  evidence 
to  prove  the  facts  to  be  as  follows,  to- wit." 

It  proves  negligence  rather  than  diligence.  On  the  case 
made  by  the  bill,  proof  of  complainant's  residence  in  Chicago 
2>etween  the  dates  of  April  10  and  May  10  was  absolutely  nec- 
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essary  to  her  success.  She  had  alleged  it,  and  appellant  had 
denied  it.  What  reason,  then,  or  what  right,  had  he  to  believe 
that  she  would  not  testify  to  it  or  prove  it  by  others  ?  Yet  by 
his  affidavit  he  admits  that  his  want  of  preparation  to  prove 
what  he  now  says  he  can  prove,  resulted  solely  from  a  belief 
that  an  essential  allegation  of  the  bill  would  not  be  proved. 
By  his  own  showing  he  experimented — ^trifled  with  the  court — 
and  only  began  to  prepare  for  trial  after  the  verdict  had  been 
rendered.  The  court  below  very  properly  refused  to  allow  him 
to  do  so. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Jesse  Wilbub 

V. 

John  G.  Wilbxjb  et  al. 

Filed  at  ML  Vernon  June  17, 1889. 

1.  BxTBDEN  OF  ^BOO¥— generally.  The  burden  of  proof,  in  all  oases^ 
must  rest  upon  the  partj  against  whom  is  thrown  the  weight  of  the 
presumption  as  to  the  facts  which  the  law  raises.  It  is  not  neoessaiy 
that  such  presumption  should  always  arise  in  the  first  instanoe,  pro* 
vided  it  is  so  raised  as  to  affect  the  decision  of  the  whole  case. 

2.  Same— on  contest  of  toill — testamentary  capacity.  On  the  contest 
of  a  will,  upon  the  question  of  testamentary  capacity,  the  law  throws 
the  burden  of  proving  the  sanity  of  the  testator,  in  the  first  instance^ 
on  the  party  asserting  the  validity  of  the  will ;  but  after  a  prima  fade 
case  has  been  made  out  by  the  testimony  of  the  subscribing  witnesses^ 
the  weight  of  the  legal  presumption  in  favor  of  sanity  is  in  favor  of  the 
proponent,  from  which  it  necessarily  results  that  upon  the  whole  caae- 
the  burden  of  proof  rests  upon  the  contestants. 

.  3.  If,  upon  the  whole  evidence,  the  law  raises  a  prima  facie  presmnp- 
tion,  the  party  against  whom  it  arises  will  be  entitled  to  a  verdict  only 
upon  proving  his  case  by  a  preponderance  of  tho  evidence.  When  the 
prima  facie  case  is  once  made,  the  contestants  must  fail,  unless  the  pre- 
ponderance of  the  whole  of  the  evidence  is  on  their  side. 
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4.  SAXR—inatrucHon  on  that  subject.  On  the  trial  of  a  bill  contesting^ 
a  ^U,  the  court,  at  the  instance  of  the  contestants,  instmcted  the  Jmy^ 
'that  it  devolyes  upon  the  proponent  of  this  will  to  prove,  by  a  prepon- 
derance of  the  evidence,  that  at  the  time  of  signing  and  acknowledging' 
said  will,  the  said  W.  (testator)  was  of  sound  mind  and  memory,  as  de- 
fined  In  the  instructions  of  the  court,  and  if  he  has  failed  to  do  so,  you. 
ahould  find  that  it  is  not  his  will :"  Held,  that  as  the  instruction  waa 
not  limited  to  the  question  of  the  proponent's  duty  to  establish  the 
-validity  of  the  will,  in  the  first  instance,  by  the  testimony  of  the  sub^ 
aozibing  witnesses,  it  was  erroneous. 

6.  iNSTBUonoNS — of  the  accuracy  necessary.  Where  the  evidence 
on  a  bill  to  contest  a  will,  as  to  the  mental  capacity  of  the  maker,  is- 
conflicting,  so  that  each  party's  evidence,  standing  alone,  would  justify 
a  finding  in  his  favor,  it  is  very  imx>ortant  that  the  jury  should  be  accu* 
lately  instructed  as  to  the  law  of  the  case. 

6.  Sahe — whether  defect  in  one  is  cured  by  a^u>ther.  In  this  case,, 
where  the  evidence  was  conflicting,  an  error  in  giving  one  instruction 
was  considered  not  to  have  been  cured  by  a  correct  one  given  at  the- 
instance  of  the  other  party  against  whom  the  verdict  was  rendered. 

Appeal  from  the  Circuit  Court  of  Fayette  county ;  the  Hon. 
James  A.  Creighton,  Judge,  presiding. 

Mr.  Henry  C,  Goodnow,  and  Messrs.  Farmer  &  Brown,  for 
the  appellant : 

After  the  proponent  establishes  the  will  by  the  subscribing 
witnesses,  he  makes  a  prima  facie  case,  and  the  burden  of 
proof  shifts  to  the  contestants.   Carpenter  v.  Calvert,  83  HI.  62» 

Messrs.  Cratty  Bros.,  for  the  appellees: 

The  third  instruction  given  for  contestants  is  correct.  It 
refers  directly  to  the  time  of  making  the  will,  and  comes  di- 
rectly under  the  rule  in  Carpenter  v.  Calvert,  cited  by  counsel. 

The  (mii8  is  clearly  upon  the  proponent  of  the  will.  Hollo- 
way  V.  GaUoway,  51  111.  159;  In  re  Bonse's  Will,  18  Bradw. 
433;  Rigg  v.  WUton,  13  HI.  15;   Tate  v.  Tate,  89  id.  42. 

When  a  bill  is  filed  to  set  aside  a  wiU,  the  burden  of  sus- 
taining the  will  is  upon  those  averring  its  validity,  and  the 
question  is  tried  de  novo.  Tate  v.  Tate,  89  HI.  42 ;  Carpenter 
V.  Calvert,  83  id.  62. 
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The  parties  supporting  the  will  must  prove  that  the  will 
was  executed  by  the  testator,  that  he  acknowledged  the  execu- 
tion to  be  his  act,  and  that  he  was  at  the  time  of  sound  mind 
and  taemory, — or,  in  other  words,  if  the  complainants  can 
show  the  want  of  any  of  the  necessary  elements  which  make 
a  Talid  will,  the  will  must  fall.  Jarman  on  Wills,  (5th  Am.  ed.) 
104 ;  Eedfield  on  Wills,  30-50 ;  Tuimer  v.  Cooke,  36  Ind.  129 ; 
Ferklm  v.  Perkins^  39  N.  H.  163 ;  Brooks  v.  Barren,  7  Peck, 
94 ;  Dickie  v.  Carter,  42  111.  376 ;  Crowley  v.  Crowley,  80  id. 
473. 

Mr.  Justice  Bailey  delivered  the  opinion  of  the  Court : 

Tins  was  a  bill  in  chancery,  brought  by  John  G.  Wilbur, 
Mnry  Switzer,  Charles  A.  Switzer  and  Dennis  W.  Switzer, 
ai^ain^t  Jesse  Wilbur,  to  contest  the  will  of  Dennis  S.  Wilbur, 
deceased.  John  G.  Wilbur,  one  of  the  complainants,  and 
JeBse  Wilbur,  the  defendant,  are  sons  of  the  testator,  the  latter 
being  the  executor  and  proponent  of  the  will.  The  other  com- 
plainants are  the  children  of  a  deceased  daughter  of  the  testator. 
Dennis  S.  Wilbur  died  June  7,  1885,  leaving  him  surviving 
the  complainants  and  defendant,  his  children  and  grandchil- 
6ien  and  only  heirs  at  law,  and  leaving  an  instrument  in 
writing  purporting  to  be  his  last  will  and  testament,  bearing 
date  May  5,  1885.  On  the  18th  day  of  June,  1885,  said  will 
was  duly  admitted  to  probate,  and  letters  testamentary  thereon 
were  granted  to  said  Jesse  Wilbur,  who  qualified  and  entered 
upon  his  duties  as  executor. 

The  l)ill  was  filed  September  1,  1885,  and  alleges  that  said 
Dennis  S.  Wilbur,  at  the  time  of  executing  said  instrument, 
was  not  of  sound  mind  and  memory,  but  on  the  contrary,  was 
much  enfeebled  by  age  and  disease,  and  his  mind  and  memory 
were  so  impaired  as  to  render  him  wholly  incapable  of  making 
any  just  and  proper  distribution  of  his  estate;  also,  that  the 
execution  of  said  instrument  was  brought  about  by  undue  arts. 
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fraudulent  practices  and  improper  influences  on  the  part  of 
said  Jesse  Wilbur.  The  defendant  answered  admitting  the 
execution  of  said  instrument,  and  alleging  its  probate  and  the 
issuing  of  letters  testamentary,  but  denying  that  the  testator, 
at  the  time  of  its  execution,  was  of  unsound  mind  and  memory 
and  incapable  of  making  a  will,  and  also  denying  that  the  de- 
fendant used  or  exercised  any  fraudulent  practices  or  undue 
influence  to  induce  the  testator  to  execute  said  will,  and  alleg- 
ing that  said  instrument  was  the  last  will  and  testament  of 
Dennis  S.  Wilbur,  deceased. 

The  issue  as  to  whether  said  instrument  was  the  will  of. 
Dennis  S.  Wilbur  was  submitted  to  a  jury  who,  by  their  ver- 
dict found  that  it  was  not  his  will,  and  on  such  finding  the 
court  entered  a  decree  adjudging  and  decreeing  said  instru- 
ment and  the  proceedings  thereunder  to  be  null  and  void. 
From  that  decree  the  defendant  has  appealed  to  this  court. 

The  court  instructed  the  jury  that  there  was  no  evidence 
which  would  warrant  their  considering  the  issue  of  undue  in- 
fluence, and  the  propriety  of  that  instruction  is  not  now  chal- 
lenged by  either  party.  Upon  the  question  of  testamentary 
capacity  the  evidence  was  voluminous  and  very  conflicting. 
The  testator,  at  the  date  of  the  will,  was  a  man  sixty-six  years 
of  age,  and  had  then  been  for  a  considerable  time  suffering 
from  failing  health  and  bodily  infirmity  which  a  little  more 
than  a  month  later  resulted  in  his  death.  The  evidence  in- 
troduced on  behalf  of  the  proponent  of  the  will  tending  to 
show  testamentary  capacity,  consisted  mainly  of  the  testimony 
of  witnessed  as  to  various  matters  of  business  which  the  tes- 
tator had  personally  transacted  or  in  which  he  had  personally 
participated  within  the  last  few  weeks  prior  to  the  date  of  the 
will,  and  to  some  extent  subsequent  to  that  date,  and  also  the 
testimony  of  the  justice  of  the  peace  who  drew  the  will,  as  to 
the  acts  of  the  deceased  and  his  apparent  physical  and  mental 
condition  on  that  occasion.  There  can  be  no  doubt  that  this 
testimony,  if  it  stood  alone  and  was  believed  by  the  jury, 
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would  have  been  sufficient  to  sustain  a  finding  in  favor  of  the 
proponent  of  the  will. 

On  the  other  hand,  the  contestants  produced  a  large  num- 
ber of  witnesses,  some  nineteen  in  all,  many  if  not  most  of 
whom  had  known  the  testator  intimately  for  years,  and  had 
seen  and  conversed  with  him  frequently  at  about  the  date  of 
the  will,  and  who  testify  that,  owing  to  his  mental  and  physical 
infirmities,  he  was  incapable  of  transacting  ordinary  business, 
or  of  understanding  or  comprehending  the  business  in  which 
he  was  engaged  when  making  his  will.  They  also  support  the 
opinions  thus  expressed  by  testimony  as  to  the  conversations, 
conduct,  appearance  and  demeanor  of  the  testator  during  a 
period  of  several  weeks,  including  the  date  of  the  will.  This 
testimony,  if  believed  by  the  jury,  was,  in  our  opinion,  if  stand- 
ing alone,  sufficient  to  warrant  a  verdict  in  favor  of  the  con- 
testants. 

The  evidence  being  thus  conflicting,  it  was  highly  important 
that  the  jury  should  be  accurately  instructed  as  to  the  law. 
An  instruction  in  relation  to  the  burden  of  proof,  and  the 
legal  presumptions  as  to  the  sanity  of  the  testator,  was  given 
at  the  instance  of  the  proponent,  following  strictly  and  accu- 
rately the  rule  laid  down  by  this  court  in  Carpenter  v.  Calvert, 
83  HI.  62.     That  instruction  was  as  follows : 

"The  court  instructs  the  jury  that,  as  a  matter  of  law,  when 
the  party  insisting  on  the  validity  of  a  will,  has  established 
the  sanity  of  the  testator  at  the  time  of  the  making  of  the  will, 
by  the  oath  or  affirmation  of  two  of  the  subscribing  witnesses, 
and  that  the  will  was  legally  executed,  acknowledged  and  wit- 
nessed, as  explained  in  these  instructions,  then  a  prima  facie 
case  in  favor  of  the  will  is  made  out,  and  the  party  asserting 
the  validity  of  the  will  must  prevail  and  the  will  must  stand, 
unless  the  party  seeking  to  contest  the  will  on  the  ground  of 
insanity  has  produced  evidence  of  want  of  necessary  capacity 
sufficient  to  overcome  or  neutralize  the  effect  of  the  affirmative 
testimony  given  in  favor  of  the  validity  of  the  will,  and  also 
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to  overcome  and  neutralize  the  presumption  arising  from  the  :S 

general  rule  of  law  which  is,  that  all  men  are  presumed  sane  ^ 
until  the  contrary  is  proven,  and  unless  sxxoh  prima  facie  case 
is  so  overcome  or  neutralized,  your  verdict  should  be  in  favor 

of  the  vaUdity  of  the  will."  '^ 

While  the  rule  as  stated  in  this  instruction  throws  the  bur-  %i 


M 


"1 


den  of  proving  the  sanity  of  the  testator,  in  the  first  instance, 
on  the  party  asserting  the  validity  of  the  will,  yet  after  a  j>rima 
facie  case  has  once  been  made  out  by  the  evidence  of  the  sub-  .<| 

scribing  witnesses,  it  throws  the  weight  of  the  legal  presump-  -.k 

tion  in  favor  of  sanity  into  the  scale  in  favor  of  the  proponent,  .  "Il 

from  which  it  necessarily  results  that,  upon  the  whole  case,  <^' 

the  burden  of  proof  rests  upon  the  contestants.  In  the  case 
above  cited,  we  said:  "Our  statute,  from  an  abundance  of 
caution,  provides  that,  in  the  first  instance,  the  validity  of  a 
will  shall  not  rest  merely  upon  this  presumption  of  law,  arising 
from  the  fact  that  the  will  was  duly  executed,  but  requires  that 
the  witnesses  who  subscribed  to  the  will  shall  testify  affirm- 
atively to  the  testamentary  capacity  of  the  party  making  the 
will.  When  this  has  been  done,  however,  and  contradictory 
testimony  is  produced  tending  to  show  want  of  testamentary 
capacity,  the  party  asserting  the  validity  of  the  will  must 
prevail,  unless  the  contradictory  testimony  be  sufficient  to 
overcome  or  neutralize  the  effect,  not  only  of  the  affirmative 
testimony  given  in  favor  of  the  validity  of  the  will,  but  also 
to  overcome  or  neutralize  that  presumption  arising  from  the 
general  rule  of  law,  that  all  men  are  presumed  sane  until 
the  contrary  is  proven.  In  weighing  the  conflicting  proofs, 
the  party  supporting  the  will  is  entitled  to  the  benefit  of  this 
presumption." 

The  burden  of  proof  in  all  cases  must  rest  upon  the  party 
against  whom  is  thrown  the  weight  of  the  presumption,  as  to 
the  facts,  which  the  law  raises.  It  is  not  necessary  that  such 
presumption  should  always  arise  in  the  first  instance,  pro- 
vided it  is  so  raised  as  to  affect  the  decision  of  the  whole  case. 
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If  upon  the  whole  evidence  the  law  raises  a  prima  facie  pre- 
sumption, the  party  against  whom  it  arises  will  be  entitled  to 
a  verdict  only  upon  proving  his  case  by  a  preponderance  of 
the  evidence.  It  follows  that  in  cases  like  the  present,  the 
contestants  must  fail  unless  the  preponderance  is  on  their 
side.  The  court,  however,  at  the  instance  of  the  contestants, 
gave  to  the  jury  the  following  instruction : 

**That  it  devolves  upon  the  proponent  of  this  will  to  prove 
by  a  preponderance  of  the  evidence  that,  at  the  time  of  sign- 
ing and  acknowledging  said  will,  the  said  Dennis  S.  Wilbur 
was  of  sound  mind  and  memory  as  defined  in  the  instructions 
of  the  court,  and  if  he  has  failed  to  do  so,  you  should  find  that 
it  IB  not  his  will." 

This  instruction  was  not  limited  to  the  question  of  the  pro- 
pout  nt's  duty  to  establish  the  validity  of  the  will,  in  the  first 
instance,  by  the  testimony  of  the  subscribing  witnesses,  but 
lays  down  a  rule  requiring  it  to  appear,  upon  consideration  of 
the  whole  case,  that  the  preponderance  of  the  evidence  as  to 
the  testamentary  capacity  of  the  testator  was  with  the  propo- 
nent. That  such  is  not  the  rule  has  already  been  suflBciently 
shown.  The  instruction  was  therefore  erroneous,  and  as  it 
had  a  tendency  to  deprive  the  proponent  of  the  benefit  of  the 
legal  presumption  in  favor  of  the  testator's  sanity,  such  error 
necessitates  a  reversal  of  the  decree.  It  cannot  be  said  that 
the  error  was  cured  by  the  correct  instruction  given  at  the  in- 
iihuiee  of  the  proponent.  The  two  instructions  are  inconsist- 
ent end  contradictory,  and  we  can  not  say  that  the  jury  were 
not  guided  in  their  deliberations  by  the  erroneous  instruction. 

Yarious  other  questions  are  discussed  by  counsel,  but  as  the 

error  already  pointed  out  disposes  of  the  case,  other  points 

need  not  be  considered.     The  decree  will  be  reversed  and  the 

cauBe  remanded. 

Decree  reversed. 
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1.  Spscial  assessments— ea;<en<  of  asaesament,  aa  excluding  atreeta. 
In  assessing  the  special  benefits  upon  a  tract  of  land  intersected  by 
streets,  for  the  construction  of  a  sewer,  it  will  be  presumed  that  the  iu 
oommissioners  deducted  the  streets,  and  estimated  the  benefits  to  the 
land,  exclusiye  of  the  streets,  at  the  amount  assessed  upon  it,  imless 
the  contrary  appears.  Describing  the  tract  does  not  show  that  the 
assessment  was  upon  the  number  of  acres  in  the  subdiyision  or  de- 
scription.                                                                              .  "^ 

2.  Same — <isseaament  upon  lota,  etc.,  aeparately,  or  in  groaa — the  atatute  \i 
conatrued.  Section  142  of  chapter  24,  of  the  statute  relating  to  special 
assessments,  provides  that  the  commissioners  shall  make  an  assessment 
roll,  in  which  shall  appear  the  names  of  the  owners  of  each  lot,  block, 
tract  or  parcel  of  land,  and  the  amount  assessed  as  special  benefits 
thereto.  While  this  section  does  not  authorize  the  assessment  of  a 
certain  amount  on  two  lots  owned  by  different  persons,  yet  there  is 
nothing  in  the  statute  requiring  separate  assessments  on  a  lot,  block  or 
tract  owned  by  the  same  party,  which  may  be  divided  by  a  street.  The 
location  of  a  street  over  a  lot  does  not  make  the  lot  consist  of  separate 
tracts  of  land. 

Appeal  froia  the  County  Court  of  Cook  county ;  the  Hon. 
BicHABD  Prenderoast,  Judge,  presiding. 

Mr,  David  Fales,  for  the  appellants : 

The  assessment  of  the  land  of  appellants  without  excepting 
the  streets  intersecting  and  cutting  off  the  same,  was  illegal 
and  invalid.  The  law  is  well  settled,  that  where  an  entire 
tract  of  land  is  assessed  as  a  single  tract,  to  one  who  owns 
only  a  portion  of  it,  such  assessment  is  illegal,  and  the  tax 
based  thereon  is  void.  Lyman  v.  People,  2  Bradw.  289 ;  Robt/ 
V.  City  of  Chicago,  48  111.  130 ;  Howe  v.  People,  86  id.  288, 

"When  lands  are  separated,  either  by  the  use  or  purpose  to 
which  they  are  devoted,  or  by  the  mode  of  their  occupation. 
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or  are  disconnected  in  location,  a  tax  laid  generally  upon  an 
entire  valuation  can  not  be  made  a  lien  upon  each  parcel, 
although  owned  by  one  person.  Welty  on  Law  of  Assessments, 
sec.  Ill,  and  note;  Shimmin  v.  Inman,  26  Me.  228;  Hoyden 
y.  Fraher,  13  Pick.  492. 

The  land  of  the  appellants  was  supplied  with  a  sewer  of 
fiufficient  capacity,  and  in  every  way  adapted  to  its  wants  and 
needs,  and  the  appellee  had  no  power  to  construct  the  con- 
templated sewer  in  Lawrence  avenue,  and  no  benefit  would 
Accrue  to  the  appellants  thereby. 

Mr.  Hervby  H.  Anderson,  for  the  appellee : 

The  first  point  was  not  raised  on  the  trial  below ;  but  it  will 
be  presumed  that  one-half  of  the  avenues  was  not  included  in 
the  assessment  upon  appellant's  property. 

The  second  point  of  appellants,  for  the  same  reason,  can 
not  be"  considered  well  taken,  for  the  mere  fact  that  the  prop- 
-erty  is  divided  by  a  street  does  not  make  it  two  separate  pieces 
or  parcels  of  land,  in  the  sense  of  those  cases  cited  by  appel- 
lants. In  those  cases  which  incline  most  favorably  towards 
appellants*  position,  the  separate  pieces  or  parcels  of  property 
were  different  lots  or  blocks,  or  entire  descriptions. 

On  the  third  and  last  point  made  by  appellants,  as  to  the 
capacity  of  the  old  sewer  to  supply  the  wants  of  their  prop- 
erty, it  seems  to  nie,  under  repeated  decisions  of  this  court, 
that  the  finding  will  not  be  disturbed,  and  that  it  must  be 
held,  here,  the  proposed  sewer  will  benefit  appellants'  land  to 
the  extent  of  the  assessment. 

Mr.  JusTioB  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  application  of  the  city  of  Lake  View,  in  the 
county  court  of  Cook  county,  for  confirmation  of  a  special 
assessment  ordered  to  pay  for  the  construction  of  a  sewer  to 
be  laid  in  Sheffield  avenue  and  Lawrence  avenue  in  said  city 
of  Lake  View.    John  De  Koven  and  E.  W.  Blatchford,  trustees 
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of  the  estate  of  I.  H.  Burch,  deceased,  appeared  in  the  county 
<soart  and  filed  various  objections  to  the  confirmation  of  the 
assessment.  The  court  overruled  all  of  the  objections  so  filed, 
and  entered  an  order  confirming  the  assessment,  to  reverse 
'which  the  trustees  have  appealed. 

Only  three  of  the  objections  urged  in  the  county  court  are 
jrelied  upon  here :  First,  the  assessment  of  the  land  of  appel- 
lants without  excepting  the  streets  intersecting  and  cutting  off 
ihe  same,  was  illegal  and  invalid;  second,  the  land  should 
have  been  assessed  in  parcels,  and  not  as  an  entire  tract; 
and  third,  the  land  was  supplied  with  a  sewer  of  sufficient 
capacity,  and  hence  appellants'  land  was  not  benefited. 

The  land  owned  by  appellants  is  described  as  the  south 
twenty  acres  of  the  south-east  quarter  of  section  8,  township 
40,  north,  range  14,  east  of  the  third  principal  meridian,  being 
lot  4  in  Fussey  &  Finnemore's  subdivision  of  the  south-east 
quarter  of  section  8.  There  are  certain  streets  laid  out  upon 
^  part  of  this  twenty-acre  tract  of  land,  and  the  contention  is 
that  it  was  the  duty  of  the  commissioners,  in  making  the  as- 
sessment, to  deduct  the  streets  from  the  twenty  acres,  and  as 
ibis  course  was  not  pursued,  the  assessment  is  illegal.  We 
do  not  regard  the  point  well  taken.  In  making  the  assess- 
ment on  this  tract  of  land,  it  is  designated  as  the  south  twenty 
acres  in  the  subdivision  of  a  certain  quartiar-section ;  but  it 
does  not  appear,  from  the  record,  that  the  commissioners,  in 
making  the  assessment,  estimated  the  land  at  twenty  acres, 
and  made  the  assessment  at  a  certain  sum  per  acre.  For 
aught  that  appears,  the  commissioners,  in  fixing  the  amount 
this  land  was  benefited,  may  have  deducted  all  the  streets  in 
the  land,  and,  after  they  were  taken  out,  estimated  the  bene- 
fits to  the  land  at  the  amount  assessed  upon  it.  It  is  unrea- 
sonable to  suppose  that  the  commissioners  estimated  the  tract 
at  any  definite  number  of  acres.  In  making  the  assessment 
they  no  doubt  examined  the  tract  of  land,  and  after  taking 
into  consideration  the  streets,  they  then  assessed  the  benefits, 
26—129  III. 
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without  stopping  to  determine  whether  the  lot  actually  con- 
tained fifteen,  eighteen  or  twenty  acres. 

It  appears  that  the  tract  of  land  in  question  is  divided  by 
Sheffield  avenue  into  two  parcels,  and  hence  it  is  contended 
that  the  assessment  should  have  been  upon  the  two  parcels, 
and  not  upon  the  entire  tract  as  one  lot  of  land.  Section  14^ 
of  chapter  24  of  the  statute  relating  to  special  assessments^ 
provides  that  the  commissioners  shall  make  an  assessment 
roll,  in  which  shall  appear  the  names  of  the  owners,  so  far  as 
known,  a  description  of  each  lot,  block,  tract  or  parcel  of  land^ 
and  the  amount  assessed  as  special  benefits  thereto.  Under 
this  statute,  while  the  commissioners  would  not  be  authorized 
to  assess  a  certain  amount  on  two  lots  owned  by  different  per- 
sons, yet  there  is  nothing  in  the  statute  requiring  separate 
assessments  on  a  lot  or  block  or  tract,  owned  by  the  same  party^ 
whiph  may  be  divided  by  a  street.  The  fact  that  a  street  wa& 
located  over  or  across  the  lot  did  not  make  two  separate  tracts 
of  land.  It  remained,  as  before,  lot  4,  in  Fussey  &  Finnemore's 
subdivision  of  section  8,  and  as  such  the  commissioners  were 
authorized  to  assess  it. 

The  last  point  relied  upon  is,  that  the  land  in  question  wa& 
supplied  with  a  sewer,  and  hence  not  benefited  by  the  im- 
provement. It  seems  that  a  sewer  had  been  constructed  in 
Lawrence  avenue  several  years  ago,  by  the  Graceland  Ceme- 
tery Company,  and  appellants  claimed  that  this  sewer  supplied 
the  land  in  question  with  proper  drainage.  As  to  the  condi- 
tion and  capacity  of  this  old  sewer  the  evidence  is  conflicting, 
and  we  do  not  think  the  finding  of  the  county  court  on  this 
branch  of  the  case  is  so  clearly  against  the  weight  of  evidence 
as  to  authorize  a  reversal  of  the  judgment  upon  that  grotmd. 

The  judgment  of  the  county  court  will  be  affirmed. 

Judgment  affirmed. 
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Laura  D.  Mott  et  al, 

V. 

The  Danville  Seminary  et  al. 

Filed  al  SpHngfield  June  15, 1889. 

1.    Corporations — powers — limited  by  charter,   A  oorjtoration  has  no 

powers  other  than  those  expressed  in  its  charter,  and  such  incidental  J^?    -^^ 

powers  as  are  necessary  to  carry  into  effect  those  speoiflcaUy  conferred.  ^-J^, 

o      o                              ^  l^J^      403 

Z.     SAME — reverter  of  property — upon  dissolution  of  corporation.    The  200  ^^242 

title  of  a  corporation  to  property  owned  by  it  ceases  to  exist  when  the  -^^3  ^  *243| 
corporation  ceases  to  exist ;  and  hence  it  was  held,  at  common  law,  that  1^^^  ^408 j 
upon  the  dissolution  or  civil  death  of  a  corporation,  all  its  real  estate  |?51j_^6j 
remaining  unsold  reverted  back  to  the  original  grantor  or  his  heirs. 

3.  This  rule  of  the  common  law,  however,  has  been  modified  in  mod- 
em times,  in  respect  to  corporations  organized  for  pecuniary  profit. 
In  respect  to  such  corporations,  the  shareholders  are  the  original  donors 
of  the  corporate  property,  each  member  contributing  his  share  of  the 
cajntal  for  the  common  benefit  of  all ;  and  the  corporation,  so  long  as 
it  remains  solvent,  will  hold  the  property  given  it,  merely  as  trustee 
for  its  shareholders.  When  such  a  corporate  body  is  dissolved  or  be- 
comes insolvent,  equity  will  see  that  its  property  is  distributed,  first  to 
the  payment  of  its  debts,  and  next  among  its  stockholders. 

4.  But  in  the  absence  of  statutory  regulations  to  the  contrary,  the 
doctrine  of  reverter  to  the  original  OTvner  or  his  heirs,  in  case  of  cor- 
porate dissolution,  is  applicable  at  this  day  to  public  and  eleemosynary 
corporations,  even  in  the  view  of  a  court  of  equity.  • 

6.  Same — reverter— as  to  property  alienated  before  dissolution.  This 
common  law  rule  of  reverter  applies,  by  its  terms,  only  to  such  legal 
right  or  title  as  is  in  the  corporation  at  the  time  of  its  dissolution,  and 
not  to  such  as  has  been  previously  alienated  by  the  act  of  the  corpora- 
tion. The  reverter  to  the  original  grantor  or  his  heirs  will  be  defeated 
by  the  alienation  of  the  fee  before  dissolution  of  the  corporation. 

6.  Same — diverting  donation  to  v^rong  uses — in  case  of  a  gift  with  or 
tcithout  condition — under  act  of  1849.  By  section  6  of  the  act  of  1849, 
for  the  incorporation  of  institutions  of  learning,  a  corporation  organ- 
ized thereunder  was  obliged  to  apply  any  donation  made  to  and  ac- 
cepted by  it,  "in  conformity  with  the  express  conditions  of  the  donor." 
A  conveyance  of  land  as  a  donation  to  a  seminary  foiled  under  the 
act,  was  for  the  building  and  maintaining  thereon  such  an  institution 
ol  learning  as  was  provided  for  in  the  act:  Held,  that  if,  under  tlie 
condition  in  the  deed,  the  corporation  was  to  build  and  maintain  an 
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institution  of  learning  upon  the  land,  It  had  no  power  to  dispose  of 
the  land  to  private  parties,  to  be  used  for  other  purposes. 

7.  But  even  If  the  conveyance  to  the  seminary  were  an  absolute  gift, 
without  conditions,  the  land  could  not  be  disposed  of^  under  section  4 
of  that  act,  except  for  the  use  of  the  institution  formed  thereimder, 
and  in  such  manner  as  should  seem  most  beneficial  thereto.  A  oon- 
veyance  by  the  corporation  to  private  persons  after  it  had  ceased  to 
maintain  an  institution  of  learning,  and  on  the  eve  of  a  judgment  of 
forfeiture  of  its  corporate  rights,  not  intended  to  be  for  its  use  or  ben- 
efit, can  not  be  sustained,  for  want  of  power  to  make  the  same. 

8.  Same — deed  by  a  corporation — its  execution  and  authentication — 
and  by  whom.  The  mode  of  assenting  to  and  authenticating  the  act  of 
a  corporate  body  which  uses  a  seal,  is  to  affix  the  seal,  with  a  declara- 
tion that  it  is  the  seal  of  the  corporation,  and  to  verify  the  act  by  the 
signatures  of  the  president  and  secretary.  A  deed  of  a  corporation, 
having  a  seal,  without  being  authenticated  as  required  by  law,  is  a  nul- 
lity, and  confers  no  rights. 

9.  The  president  and  secretary  of  the  board  of  trustees  of  an  insti- 
tution of  learning  have  no  power  to  make  a  deed  of  the  corporate 
property,  unless  authorized  to  do  so  by  the  board  of  trustees, 

10.  Condition  subsequent — non-performance — how  the  estate  to  &e 
defeated.  A  non-compliance  with  a  condition  subsequent  does  not,  of 
itself,  determine  the  estate,  as  the  right  to  enforce  a  forfeiture  may  be 
waived.  Notwithstanding  the  breach,  the  estate  abides  in  the  grantee 
until  it  is  defeated  and  determined,  at  the  election  of  the  grantor  or 
his  heirs.  This  election  may  be  signified  by  a  re-entry,  or  by  some  act 
equivalent  to  a  re-entry. 

11.  Where  a  corporation  holding  land  under  a  deed  containing  a 
condition  subsequent,  is  dissolved  for  acts  or  omissions,  which  are  also 
breaches  of  the  condition,  the  title  will  revert  to  the  original  donor 
without  any  act  on  his  part,  and  no  re-entry  or  other  act  equivalent 
thereto  need  be  shown.  The  dissolution  of  the  corporation  by  judicial 
decree  or  judgment,  supersedes  the  necessity  of  any  re-entry  or  other 
equivalent  act. 

12.  In  this  case,  the  owner  of  land  conveyed  the  same  to  the  board 
of  trustees  of  a  corporation  organized  under  the  act  of  1849,  for  the 
incorporation  of  institutions  of  learning.  The  deed  Was  without  con- 
sideration, and  was  a  mere  gift  to  the  corporation,  "for  the  building 
and  maintaining  on  said  grounds  an  institution  of  learning,  as  provided 
by  said  law,**  etc.:  Held^  that  the  deed  was  made  upon  a  condition 
subsequent,  that  the  board  should  maintain  upon  the  land  an  institu- 
tion of  learning,  in  accordance  with  the  provisions  of  the  act  of  1849. 

13.  The  effect  of  such  deed  was  to  vest  a  fee  simple  estate  in  the 
board,  subject  to  be  defeated  by  their  non-compliance  with  the  con- 
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dition,  and  bj  the  action  resnlting  from  snoh  non-oomplianoe,  which 
is  provided  in  section  12,— that  is,  a  proceeding  on  behalf  of  the  State 
to  declare  a  forfeiture  of  all  the  rights  and  privileges  secured  by  the  act. 
14.  VhSkTmoix-'WUling  q^^eslions  of  tiUe.  Where  the  court  obtains 
juiifldiction  of  a  proceeding  for  the  partition  of  land,  it  is  authorized 
by  the  statute  to  proceed  to  settle  questions  of  controverted  title  be- 
tween the  parties,  and  to  vest  titles  by  its  decree.  It  may  also  remove 
clouds  upon  the  title  to  the  premises,  even  though  the  defendants  hold- 
ing adversely  under  such  clouds  are  in  possession  of  the  property. 

Appeal  from  the  Circuit  Court  of  Vermilion  county;  the 
Hon.  Edward  P.  Vail,  Judge,  presiding. 

Mr.  E.  D.  McDonald,  and  Mr.  W.  E.  Lawrbnob,  for  the 
appellants : 

On  the  dissolution  of  a  corporation  its  lands  revert  to  the 
grantor,  but  he  must  make  re-entry.  Coke  on  Littleton,  13  b ; 
3  Blackstone's  Com.  256 ;  Life  Association  v.  Fassett,  102  HI. 
815 ;  Bank  v.  State,  1  Blackf.  282 ;  Bingham  v.  Windermox, 
2  Com.  509. 

The  only  lawful  way  the  dissolved  corporation  could  have 
conveyed,  was  pointed  out  in  section  4  of  its  charter,  namely, 
for  the  use  of  said  institution,  in  such  manner  as  should  be 
most  beneficial  thereto. 

The  powers  given  the  corporation  must  be  construed  with 
reference  to  the  objects  in  view  in  creating  it.  Angell  &  Ames 
on  Corp.  (10th  ed.)  sec.  110 ;  Betts  v.  Menard,  1  Breese,  398 ; 
Fitch  V.  Pinckard,  4  Scam.  78 ;  Metropolitan  Bank  v.  Godfrey, 
23  El.  602 ;  Webster  v.  People,  98  id.  347 ;  Petersburg  v.  Map- 
pin,  14  id.  193 ;  Kinzie  v.  Chicago,  1  Scam.  187. 

In  Abbott  V.  American  Hard  Rubber  Co.  33  Barb.  592,  the 
court  held  that  "corporations  have  no  power  to  alienate  prop- 
erty necessary  for  their  business." 

The  common  seal  of  the  corporation  was  not  affixed  to  the 
pretended  deeds ;  nor  did  the  board  of  trustees,  managers  or 
directors  of  the  corporation  authorize  the  deeds  to  be  made, 
Wilcox  V.  Kinzie,  3  Scam,  188. 
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Such  power  as  the  dissolved  corporation  had  to  convey 
under  its  charter,  could  be  exercised  only  by  the  corporation, . 
or  by  an  agent  especially  authorized  by  it.  The  president, 
appointed  under  section  8,  had  no  such  power  by  virtue  of 
his  appointment ;  nor  could  he  and  the  secretary,  unless  es- 
pecially authorized  by  the  corporation,  make  such  conveyances. 
Angell  &  Ames  on  Corp.  sees.  231,  232,  277-280. 

The  instruments  are  only  prima  facie  deeds  of  the  corpora- 
tion, and  we  may  show  that  they  are  not  its  deeds.  KoehUr 
V.  Black  River  Co.  2  Black,  715 ;  Phillips  v.  Coffee,  17  111.  157. 

Mr.  J.  B.  Mann,  for  the  appellee  the  Danville  Seminary: 

A  court  of  equity  has  no  jurisdiction  to  remove  a  cloud 
when  the  holder  thereof  is  in  the  adverse  possession  of  the 
land, — and  this  rule  can  not  be  evaded  by  proceeding  for  par- 
tition. Partition  is  not  intended  as  an  alternative  remedy 
with  ejectment.     Freeman  on  Co-tenancy,  sec.  447. 

It  is  conceded  that,  by  the  strict  rule  of  the  common  law, 
upon  the  dissolution  of  a  corporation  its  real  estate  reverted 
to  the  grantor  from  whom  it  was  acquired.  The  rule  gave  to 
the  grantor  an  interest  in  the  land  not  equal  to  a  reversionary 
interest,  which  is  a  vested  estate,  but  a  conditional  estate, 
which  is  named  a  "possibility  of  reverter."  It  was  this  kind 
of  an  estate  which  was  held  by  Melissa  B.  Lamon  at  the  time 
the  proceedings  were  begun  to  dissolve  the  old  seminary  cor- 
poration, and  at  the  time  said  corporation  conveyed  the  prop- 
erty to  Phillips  and  Abdill,  the  grantors  of  this  appellee.  Such 
an  estate,  if  it  may  be  so  named,  invested  the  grantee  with 
the  power  of  alienation  in  fee  simple,  and  by  such  alienation 
to  cut  off  and  extinguish  the  possibility  of  reverter. 

So  long  as  the  estate  in  fee  remains,  the  owner  in  posses- 
sion has  all  the  rights  in  respect  to  it  which  he  would  have  if 
tenant  in  fee  simple,  \inless  it  be  so  limited  that  there  is  prop- 
^  erly  a  reversionary  right  in  another,  something  more  than  a 
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possibility  of  reverter  belonging  to  third  persons.     1  Wash-  -^ 

bum  on  Eeal  Prop.  63.  V^ 

Moreover,  the  rule  of  the  common  law,  referred  to,  was  '  .'t^ 

only  operative  as  to  such  real  estates  the  legal  title  to  which  ^S 

remained  in  the  corporation  at  the  moment  of  its  dissolution,  '  ;^ 

and  not  to  such  as,  by  the  act  of  the  corporation  or  the  act  of  ^^ 

law,  had  been  previously  alienated.     Morawetz  on  Corp.  sec.  '  l| 

600;  Angell  &  Ames  on  Corp.  sec.  195;   2  Kent's  Com.  282.  ^^ 

Conveyance  by  a  corporation  prior  to  its  dissolution  was  one  '^ 

of  the  recognized  means  of  preventing  a  reverter  at  common  M 
law.    2  Kent's  Com.  sec.  282;  2  Preston  on  Estates,  sec. 50. 


:1 

i 


Mr.  Justice  Magruder  delivered  the  opinion  of  the  Court : 

This  case  was  heard  upon  demurrer  to  the  bill.     The  de-  *^| 

murrer  was  sustained  and  the  bill  was  dismissed.    Therefore,  -I 

in  considering  the  questions  involved,  the  allegations  of  the  S 

bill  are  assumed  to  be  true. 

The  complainants  below,  who  are  the  appellants  here,  claim 
to  be  the  owners  of  an  undivided  one  third  part  of  the  real 
€state,  described  in  the  bill,  and  of  which  they  ask  for  a  par- 
tition. They  allege  that  their  interest  was  conveyed  to  them, 
on  March  21,  1888,  by  Melissa  B.  Lamon,  who  is  claimed  to 
have  been  at  that  time  the  owner  in  fee  of  the  whole  tract.  The 
appellees  also  derive  title  from  Melissa  B.  Lamon.  Did  the 
latter  have  title  when  she  made  the  conveyance  to  appellants  ? 

On  November  15, 1850,  Melissa  B.  Lamon  and  her  husband 
•conveyed  the  land  in  controversy  to  the  Board  of  Trustees  of 
the  Danville  Seminary,  a  corporation  organized  under  an  act 
of  the  Legislature  of  this  State  entitled  "An  Act  for  the  incor- 
poration of  institutions  of  learning,"  approved  January  26, 
.  1849,  in  force  April  13,  1849.  (Session  Laws  of  Ills,  of  1849, 
page  86).  The  conveyance  was  without  consideration,  and  was 
«  mere  gift  or  donation  to  the  Seminary  "for  the  building  and 
maintaining  on  said  grounds  an  institution  of  learning,  as  pro- 
"vided  by  said  law  authorizing  said  incorporation." 
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Section  1  of  said  Act  of  1849  provides  "that  any  five  or 
more  persons  being  desirous  of  associating  themselves  for  the 
purpose  of  establishing  an  institution  of  learning"  may  make* 
and  file  a  certificate  in  writing,  stating  the  name,  number  and 
names  of  the  trustees,  "the  particular  branches  of  literature 
and  science  or  either  of  them  proposed  to  be  taught,  and,  if 
said  institution  is  to  be  of  the  rank  of  a  college  or  university,, 
the  number  and  designation  of  the  professorships  to  be  estab- 
lished." Section  2  provides,  that  said  persons  shall  be  a  body 
corporate  with  power  to  sue  and  be  sued,  etc.,  "to  acquire, 
hold  and  convey  property  in  all  lawful  ways,"  to  have  and  use- 
a  seal,  to  make  by-laws,  and  to  confer  academical  or  honorary 
degrees.  By  section  3  power  is  given  to  fill  vacancies  and  to 
"hold  the  property  of  said  institution  solely  for  the  purposes, 
of  education  and  not  for  the  individual  benefit  of  themselves," 
etc.  Section  4  provides,  that  the  corporation  so  formed  "shall 
be  competent  in  law  and  equity  to  take  to  themselves  in  their 
corporate  name  real,  personal  or  mixed  property  by  gift  ♦  *  ♦ 
conveyance,  will  *  *  *  and  the  same  estate  to  grant,  bar- 
gain, sell,  convey  ♦  ♦  ♦  or  otherwise  dispose  of  the  same, 
for  the  use  of  said  institution,  in  such  manner  as  shall  seem 
most  beneficial  thereto."  By  section  5  the  trustees  are  re- 
quired to  apply  the  funds  of  the  institution  to  in  erecting  suit- 
able buildings,  supporting  instructors,  etc.,  and  procuring 
books,  charts,  apparatus,  etc.,  "necessary  to  the  success  of 
said  institution."  Section  6  is  as  follows :"  "In  case  any  do- 
nation, devise  or  bequest  shall  be  made  for  particular  purposes 
accordant  with  the  designs  of  the  institution  *  *  *  and  the 
corporation  shall  accept  the  same,  such  donation,  devise  or 
bequest  shall  be  applied  in  conformity  with  the  express  con- 
ditions of  the  donor  or  devisor."  Section  7  limits  the  number 
of  acres  of  land  that  may  be  held  to  1000.  Section  8  confers 
the  power  to  appoint  and  displace  the  president  and  profes- 
sors, "and  to  prescribe  and  direct  the  course  of  studies  to  be 
pursued."     Section  9  provides  for  the  giving  of  bonds  by  the 


Digitized  by  CjOOQ IC 


r 


MoTT  €t  al,  V.  Danville  Sbminaby  et  al.  40^ 

Opinion  of  the  Court. 

treasurer  and  other  agents.  Section  10  specifies  the  mode  of 
serving  process  upon  the  corporation.  Section  11  requires- 
the  trustees  to  file  in  each  year  with  the  Secretary  of  State  and 
recorder  a  statement  of  the  officers  of  the  institution,  with  an 
inventory  of  its  property  and  liabilities,  the  number  of  stu- 
dents, etc.  Section  12  provides  that,  upon  a  violation  of  the 
provisions  of  the  act  or  a  failure  to  comply  with  the  same, 
upon  complaint  to  the  Circuit  Court,  "a  writ  of  $cire  fa^ia^ 
shall  issue,  and  the  Circuit  attorney  shall  prosecute  in  behalf 
of  the  people  for  a  forfeiture  of  all  rights  and  privileges  secured 
by  this  act  to  such  corporation." 

The  biQ  avers  that  the  incorporation  in  1852  built  a  building- 
upon  said  land  and  operated  thereon  an  institution  of  learning,, 
known  as  the  "Danville  Seminary,"  until  1858,  since  which 
time  it  has  ceased  to  operate  and  conduct  any  institution  of 
learning,  and  that,  in  February,  1877,  a  proceeding  by  scire- 
facias  was  instituted,  as  provided  in  section  12,  in  the  Circuit 
Court  of  Vermilion  County  against  the.  Board  of  Trustees  of 
Danville  Seminary,  who  appeared  therein  and  answered,  for 
the  purpose  of  dissolving  and  annulling  said  incorporation, 
and  that,  in  October,  1880,  a  decree  was  entered  by  said  courts 
''that  said  corporation  be,  and  the  same  was,  dissolved." 

The  bill  further  avers  "that  said  Board  of  Trustees  of  Dan- 
ville Seminary,  at  the  time  of  its  dissolution  aforesaid,  had  no- 
property,  no  creditors  and  no  stockholders." 

If  the  corporation  had  made  no  valid  alienation  of  the  land 
in  question  before  the  decree  of  dissolution  was  entered  ia 
1880,  such  land  reverted  back  to  its  original  owner  and  donor, 
Melissa  B.  Lamon.  As  the  act  of  1849  does  not  direct  what- 
is  to  become  of  the  property  of  the  corporation  in  the  event 
of  its  dissolution,  the  ground  donated  by  Mrs.  Lamon  will  be- 
disposed  of  in  accordance  with  the  principles  of  the  common 
law  as  applicable  in  such  cases.    (Bev.  Stat.  chap.  28.) 

The  title  of  a  corporation  to  property  owned  by  it  ceases 
when  the  corporation  itself  ceases  to  exist,  and  hence  it  wa» 
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held,  at  common  law,  that,  upon  the  dissolution  or  civil  death 
of  a  corporation,  all  its  real  estate  remaining  unsold  reverts 
back  to  the  original  grantor  or  his  heirs.  (1  Blackstone's 
Com.  484 ;  2  id.  256  ;  2  Kent's  Com.  307 ;  Angell  &  Ames  on 
Corp.  sec".  195  (10th  ed.);  2  Morawetz  on  Corp.  sec.  1031; 
Life  Ass'n  of  America  v.  Fassett,  102  111.  315). 

It  is  true,  that  this  rule  of  the  common  law  has  been  modi- 
fied and  changed,  in  modern  times,  by  courts  of  equity  and 
legislative  enactments.  Such  modifications  and  changes,  how- 
ever, have  grown  up  in  favor  of  corporations  organized  for 
pecuniary  profit.  In  regard  to  the  latter  class  of  corporations, 
the  shareholders  jfire  themselves  the  original  donors  of  the  cor- 
porate property,  each  member  contributing  his  share  of  the 
capital  for  the  common  benefit  of  all ;  and  the  corporation,  so 
long  as  it  remains  solvent,  holds  the  property  given  it  merely 
as  trustee  for  its  shareholders.  (2  Morawetz  on  Corp.  sec. 
1032.)  When  such  a  corporate  body  is  dissolved  or  becomes 
insolvent,  equity  will  ^ee  that  its  property  is  distributed,  first 
to  the  payment  of  its  debts,  and  next  among  its  stockholders. 

In  England,  the  doctrine,  that  the  real  estate  owned  by  a 
corporation  reverts  to  the  original  owner  upon  its  dissolution, 
was  first  applied  in  case  of  ecclesiastical  and  municipal  cor- 
porations. The  main  reason  for  such  application  was  that, 
in  those  cases,  there  were  no  shareholders  and  ordinarily  no 
creditors,  so  that  the  property  was  really  without  an  owner 
after  the  particular  use,  for  which  it  had  been  given,  had  come 
io  an  end  by  the  dissolution  of  the  corporate  body. 

The  reasons,  which  gave  rise  to  the  doctrine  and  originally 
justified  its  application,  existed  in  the  case  of  the  Danville 
Seminary,  as  organized  under  the  act  of  1849,  at  the  time 
when  its  dissolution  took  place.  It  is  averred  in  the  bill  and 
a.dmitted  by  the  demurrer,  that,  at  that  time,  the  Seminary 
had  no  creditors  and  no  shareholders.  It  is  the  equity  in  favor 
of  creditors  and  shareholders,  which  prevents  the  enforcement 
of  the  rule,  when  it  is  not  followed.     No  such  equity  exists  in 
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this  case,  as  the  case  is  presented  on  the  face  of  the  bill.  The 
Act  of  1849  contains  no  provision  for  opening  books  of  sub- 
scription, or  for  making  or  receiving  subscriptions  to  capital 
stock.  By-  its  terms  there  were  to  be  no  stockholders,  and  it 
was  evidently  contemplated,  that  the  institutions  of  learning 
therein  provided  for  would  be  organized  and  supported  by  the 
aid  of  gifts  and  donations.  The  Danville  Seminary,  as  organ- 
ized under  the  act,  was  really  an  eleemosynary  institution. 
In  the  absence  of  statutory  regulations  to  the  contrary,  the 
doctrine  of  reverter  to  the  original  owner  or  his  heirs  in  case 
of  corporate  dissolution  is  applicable,  at  this  day,  to  public 
and  eleemosynary  corporations,  even  in  the  view  of  a  court  of 
equity.     (Angell  &  Ames  on  Corp,  (10th  ed.)  sec.  779  a.) 

But  the  bill  in  this  case  alleges,  that,  on  July  5,  1877,  while 
the  scirr facias  proceeding  was  pending,  and  before  judgment 
was  rendered  therein,  "William  H.  Brown,  pretending  to  act 
as  President,  and  Joseph  6.  English,  pretending  to  act  as 
Secretary,"  of  The  Board  of  Trustees  of  the  Danville  Semi- 
nary, "pretended  to  execute  a  deed  of  conveyance"  of  said  land 
to  Edwin  C.  Xbdill  and  James  H.  Phillips,  and  that  afterwards 
said  AbdiU  and  Phillips  "pretended  to  convey  said  premises, 
by  deed  of  quit-claim,  to  The  Danville  Seminary,  a  corpora- 
tion organized  on  October  10,  1879,  under  the  statutes  of  this 
state  providing  for  the  formation  of  corporations  not  for  pe- 
cuniary profit,"  and  the  bill  prays  for  removal  of  these  deeds 
as  clouds  upon  the  title  of  complainants. 

It  is  urged,  however,  by  the  present  corporation  known  as 
**The  Danville  Seminary,"  one  of  the  appellees  herein,  that 
the  "possibility  of  reverter"  to  Mrs.  Lamon  and  her  heirs  was 
cut  off  by  the  deed  to  AbdiU  and  Phillips,  and  by  their  sub- 
sequent deed  to  the  appellee  Seminary.  Unquestionably,  the 
common  law  rule,  which  we  have  been  discussing,  applies  by 
its  terms  only  to  such  legal  right  or  title  as  is  in  the  corpora- 
tion at  the  time  of  its  dissolution,  and  not  to  such  as  has  been 
previously  alienated  by  the  act  of  the  corporation.    (Angell  & 
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Ames  on  Corp.  sec.  196,  10th  ed.)  If  real  property  is  con- 
veyed to  a  corporation  subject  to  no  condition,  it  is  said  that 
the  company  may  transfer  the  same,  and,  in  such  case,  the 
title  of  a  purchaser  will  not  be  affected  by  a  subsequent  dis- 
solution of  the  corporation.  (Morawetz  on  Corp.  sec.  1031). 
Chancellor  Kent  thus  states  the  doctrine :  "On  the  dissolution 
of  the  corporation,  the  reverter  is  to  the  original  grantor  or 
his  heirs ;  but  the  grantor  vnll  be  excluded  by  the  alienation 
in  fee,  and  in  that  way  the  corporation  may  defeat  the  possi- 
bility of  a  reverter."     (2  Kent's  Com.  page  282.) 

The  question  then  arises  whether  the  instrument  purporting 
to  have  been  made  by  the  old  corporation.  The  Board  of  Trus- 
tees of  the  Danville  Seminary,  to  Abdill  and  Phillips  was  snob 
a  conveyance  as  had  the  effect  of  transferring  the  title. 

The  bill  alleges  that  the  deed  to  Abdill  and  Phillips  was 
without  the  common  seal  of  the  corporation,  and  that  its  exe- 
cution was  not  in  any  manner  authorized  by  the  board  of 
trustees.  The  bill  furthermore  charges,  that  the  conveyances 
to  Abdill  and  Phillips  and  to  the  appellee,  "The  Danville  Sem- 
inary," were  merely  colorable,  and  were  shifts  and  devices, 
made  use  of  for  the  purpose  of  defeating  the  reversionary  right 
of  Mrs.  Lamon,  and  that  said  conveyances  were  not  made 
"for  any  of  the  uses  and  purposes  provided  by  the  said  act  of 
incorporation,"  but  to  divert  the  property  "from  the  uses  and 
purposes  expressed  in  said  act,  and  from  the  uses  and  pur- 
poses of  said  grant  by  Melissa  B.  Lamon  to  the  Board  of  Trus- 
tees of  Danville  Seminary."  It  is  also  alleged  in  the  bill,  that 
the  appellee  corporation,  "The  Danville  Seminary,"  since  the 
deed  to  it,  has  leased  the  property  to  private  parties,  and  ap- 
plied the  rents  to  the  support  of  two  churches,  and  is  offering 
the  premises  for  sale  to  private  persons  for  private  uses,  and 
not  for  use  for  any  educational  purpose  whatever. 

It  has  already  been  stated,  that  the  old  corporation  was 
empowered  by  its  charter  "to  have  and  use  a  common  seal." 
The  mode  of  assenting  to  and  authenticating  the  act  of  a  cor- 
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porate  body,  which  uses  a  seal,  is  to  affix  the  seal,  with  a 
declaration  that  it  is  the  seal  of  the  corporation,  and  to  verify 
the  act  by  the  signatures  of  the  president  and  secretary.  In 
this  case  the  allegation  of  the  bill,  that  the  deed  to  Abdill  and 
Phillips  was  without  the  corporate  seal,  must  be  presumed  to 
be  true.  As  it  was  not  authenticated  in  the  mode  recognized 
by  the  law,  it  was  *'a  nullity  and  conferred  no  rights  whatever.'^ 
(Kinzie  v.  Chicago,  2  Scam.  187).  Nor  had  the  president  and 
secretary  of  the  Board  of  Trustees  any  power  to  make  a  deed, 
unless  they  were  authorized  by  the  Board  to  do  so.  (Angell 
&  Ames  on  Corp.  sec.  223,  10th  ed.). 

Moreover,  a  comparison  of  the  allegations  of  the  bill  with 
the  terms  of  the  act  of  1849  will  show  that  the  old  corporation 
had  no  power  to  make  the  deed  to  Abdill  and  Phillips.  A  cor- 
poration has  no  other  powers  than  those  expressed  in  its  char- 
ter, and  such  incidental  powers  as  are  necessary  to  carry  into 
effect  those  specifically  conferred.  {Chicago  Oaa  Light  Co,  v. 
People's  Gas  Light  Co.  121  111.  630.)  By  section  6  of  the  act 
of  1849  a  corporation  organized  thereunder  was  obliged  to  ap- 
ply any  donation,  made  to  and  accepted  by  it,  "in  conformity 
with  the  express  conditions  of  the  donor."  The  conveyance 
of  the  land  by  Mrs.  Lamon  to  the  Board  of  Trustees  of  the 
old  Seminary  was  a  donation  made  to  them  for  the  building 
and  maintaining  thereon  of  such  an  institution  of  learning  as 
was  provided  for  in  the  Act  of  1849.  If  they  were  to  build 
and  maintain  an  institution  of  learning  upon  the  land,  they 
had  no  power  to  dispose  of  it  to  private  parties  to  use  for  other 
than  educational  purposes.  (1  Bedf.  on  Eailw.  ch.  11,  sec. 
69,  paragraph  14). 

^  Even  if  the  conveyance  of  this  land  to  the  trustees  be  re- 
garded as  an  absolute  gift  without  conditions,  it  could  not  be 
disposed  of  under  section  4  of  the  act  of  1849  except  for  the 
use  of  said  institution,  and  in  such  manner  as  should  seem 
most  beneficial  thereto ;  but  the  disposition  made  of  it  by  the 
deeds,  which  attempted  to  transfer  it,  was  not  intended  to  be 
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for  the  use  of  the  institution  located  thereon,  nor  was  the  land 
sold  or  conveyed  in  such  manner  as  to  be  beneficial  to  such 
institution,  if  the  averments  of  the  bill  be  true. 

Counsel  for  appellants  contend  that  the  judgment  of  disso- 
lution in  the  scire  facias  proceeding  related  back  to  the  com- 
mencement of  the  suit,  and  that  the  attempted  conveyance 
to  Abdill  and  Phillips  could  not  have  the  effect  of  defeating 
the  reverter,  because  it  was  made  by  the  corporation  while  the 
proceeding  was  pending,  and  for  the  purpose  of  avoiding  the 
effect  of  the  expected  judgment.  We  express  no  opinion  as  to 
whether  this  be  so  or  not.  xV^e  think  that  the  conveyance  bo 
attempted  to  be  made  was  void  for  want  of  a  seal,  and  for 
want  of  power  in  the  grantors  to  make  it.  It  did  not  have  the 
effect  of  alienating  the  property,  or  of  vesting  the  legal  title 
thereto  in  its  grantees.  It  follows  that,  the  legal  title  being 
still  in  the  corporation  at  the  time  of  the  dissolution,  it  re- 
verted to  the  grantor,  Melissa  B.  Lamon. 

Counsel  for  appellees  makes  two  objections  to  the  jurisdic- 
tion of  a  court  of  equity  to  entertain  such  a  bill  as  is  filed  in 
this  case.  The  first  objection  is,  that  the  complainants  below 
were  not  in  possession  of  the  premises  when  they  filed  their 
bill,  and,  for  that  reason,  were  not  in  a  position  to  ask  for  a 
removal  of  the  deeds  complained  of  as  clouds  upon  their  title. 
This  objection  is  without  force,  for  the  reason  that  the  bill  in 
this  case  is  one  for  the  partition  of  land,  and  the  .court  gets 
jurisdiction  for  the  purpose  of  making  partition.  Having  juris- 
diction for  this  purpose,  the  court  is  authorized  by  our  statute 
(Bev.  Stat.  ch.  106,  sec.  39)  to  proceed  to  settle  questions  of 
controverted  title  between  the  parties,  and  to  vest  titles  by  its 
decree ;  it  may  also  remove  clouds  upon  the  title  to  the  prem- 
ises sought  to  be  partitioned,  even  though  the  defendants, 
holding  adversely  under  such  clouds,  are  in  possession  of  the 
property.  (Henrichsen  v.  Hodgen,  67  HI.  179 ;  Gage  v.  Light- 
burn,  93  id.  248 ;  Iberg  v.  Webb,  96  id.  415 ;  Gage  v.  Bisselh 
119  id.  298).     In  Gage  v.  Lightburn,  supra,  the  decree  of  the 
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circuit  court  required  the  defendants,  who  held  under  the  tax 
deed,  which  was  claimed  to  be  a  cloud  upon  the  title,  to  sur- 
render possession  to  the  complainants,  and  allowed  the  de-  i^ 
fendants  nothing  for  the  improvements  they  had  made  upon  .^J 
the  premises.  The  decree  was  held  not  to  be  erroneous  in  '  -^ 
these  particulars,  because  the  defendants  had  asked  no  affirm-  -^ 
ative  reUef  in  respect  of  the  matters  so  complained  of.  v^ 
^The  second  objection  urged  against  the  jurisdiction  is,  that 
the  present  bill  is  filed  for  the  purpose  of  enforcing  a  forfeit- 
ure, and  that  a  court  of  equity  always  declines  to  lend  its  aid 
for  such  a  purpose.  We  do  not  regard  the  objection  as  well 
founded,  for  the  reason  that  this  is  not  a  bill  to  enforce  a  for- 
feiture.                                                                                                         ^ 

It  may  be  admitted,  that  the  deed  from  Mrs.  Lamon  to  the  '| 

Board  of  trustees  of  the  original  seminary  was  made  upon  con-  ^^ 

dition  that  the  trustees  should  maintain  upon  the  land  an  f. 

institution  of  learning  in  accordance  with  the  provisions  of  ■  *^ 

the  act  of  1849.     The  condition,  so  contained  in  the  deed,  is  g 

known  to  the  law  as  a  condition  subsequent.     This  being  so,  | 

the  effect  of  the  deed  was  to  vest  a  fee  simple  estate  in  the  ,  ^r" 

Board,  subject  to  be  defeated  by  their  non-compliance  with  '^ 

the  condition  and  by  the  action  resulting  from  such  non-com-  ',S 

pliance,  which  is  provided  for  in  section  12.  ,' !;| 

It  is  true  that  non-compliance  with  a  condition  subsequent  « 

does  not  of  itself  determine  the  estate.     The  right  to  enforce  a  '  ■ 

forfeiture  for  such  non-compliance  may  be  waived.  Notwith- 
standing the  breach,  the  estate  abides  in  the  grantee,  until  it 
is  defeated  and  determined  at  the  election  of  the  grantor  or  his 
heirs.  This  election  may  be  signified  by  a  re-entry,  or  by  some 
act  equivalent  to  a  re-entry.  In  case  of  a  grant  defeasible  by 
condition  subsequent,  what  remains  in  the  grantor  is  the  pos- 
flibiUty  of  reverter,  or  right  of  entry  on  condition  broken.  At 
common  law  nothing  short  of  an  actual  entry  would  serve  to 
defeat  an  estate  upon  a  condition  which  had  been  broken* 
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After  breach  entry  was  necessary  to  revest  the  estate  in  the 
•original  grantor. 

But,  in  the  present  case,  upon  dissolution  of  the  original 
-corporation,  we  have  already  seen  that  the  title  reverted  to 
the  donor,  Mrs.  Lamon,  without  any  act  on  her  part.  (Grant 
on  Corp.  314:,  *304.)  This  being  so,  the  complainants,  who 
hold  by  conveyance  ^om  her  made  since  the  judgment  of  for- 
feiture and  dissolution  was  rendered,  can  establish  their  title 
fcy  showing  such  dissolution,  without  proving  a  re-entry  or 
other  act  equivalent  thereto.  The  title  reverted  to  her  by  rea- 
son of  the  dissolution  of  the  corporation.  It  is  true  that  the 
proceeding,  which  resulted  in  the  judgment  of  dissolution, 
grew,  out  of  and  was  consequent  upon  the  breach  of  the  con- 
dition subsequent.  But  such  dissolution  superseded  the  neces- 
sity of  any  re-entry,  or  other  act  equivalent  thereto,  on  her 
part.  (2  Washburn  on  Eeal  Prop.  (4:th  ed.)  marg.  pge.  452, 
«,nd  cases  in  notes ;  M.  dh  C,  R.  R,  Co.  v.  Neighbors,  61  Miss. 
412 ;  Ludlow  v.  N.  Y.  and  H.  R.  R.  Co.  12  Barb.  440 ;  Phelps 
V.  Chesson,  33  N.  C.  194;  Talbnan  v.  Snow,  35  Me.  342;  Nu 
^oll  V.  N.  Y.  and  E.  R.  R.  Co.  12  N.  Y.  121.) 

If  this  was  a  bill,  alleging  that  a  condition  subsequent  in  a 
4eed  had  not  been  complied  with,  and  praying  for  a  forfeiture 
of  the  rights  of  the  grantee  on  that  account,  the  objection  of 
oounsel  would  have  great  force.  But  the  bill  for  partition  in 
the  case  at  bar  sets  up,  that  the  judgment  of  forfeiture  and 
<lissolution  has  already  been  rendered  in  a  proceeding  at  law 
:and  by  a  court  of  law,  and  merely  asks  that  the  complainants 
may  be  declared  to  have  become  the  owners  of  one  third  of  the 
title,  which  passed  to  their  grantor  as  the  result  of  a  forfeiture 
already  had  and  declared. 

For  the  reasons,  here  stated,  the  decree  of  the  Circuit  Court 
is  reversed  and  the  cause  is  remanded  for  further  proceedings* 
in  accordance  with  this  opinion. 


Mr.  Justice  Wilkin  took  no  part. 


Decree  reversed. 
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184    400| 
17.  158    861 


COMMIBSIONERS  OP  EaST  LaKB  FoRK  SPSCIAIi  DbAINAGE  DISTRICT.  |l»    >8g| 
Filed  at  Sprinafleld  June  15, 18S9. 

1.  DBAiNAaB  LAW — railrooda  ^  whether  subject  to  aaaeaamenta  for 
beneJUs.  The  Drainage  law,  (act  of  1885,  aec.  40,)  which  pTOvides  for 
assessing  the  right  of  way  and  tracks  of  railway  companies  within  a 
drainage  district  for  benefits  thereto  by  the  proposed  drainage,  is*not 
void,  or  subject  to  any  constitutional  objection. 

2.  Sajcb-— rule  of  CLaseeament — limited  to  benefits.  Section  40  of  the 
Drainage  act  of  1885  does  not  authorize  the  commissioners,  in  making 
assessments,  to  deal  with  or  take  into  consideration  expenditures  at  all. 
It  only  giTes  them  power  to  assess  public  roads  and  railroads  such  sum 
or  sums  as  will  be  just  and  equitable  for  them  to  pay  in  proportion  to 
the  benefits  received,  and  prescribes  the  manner  in  which  that  shall 
be  done,  viz.,  by  estimating  the  amount  of  benefits  to  the  entire  dis- 
trict, including  the  benefits  to  such  public  roads  or  railroads,  and  also 
the  benefits  to  them,  and  then  giving  the  ratio  or  proportionate  part  of 
the  taxes  of  the  district  to  be  paid  by  such  roads.  The  statute  does  not 
authorize  property  to  be  assessed  beyond  benefits. 

3.  Same — classification  of  lands — appeal  therefrom — modification  on 
appeal — costs.  The  classification  of  lands  made  under  section  40  of  the 
Drainage  act,  is  subject  to  like  review,  on  appeal,  as  is  provided  for  in 
the  case  of  individual  land  owners ;  and  when  the  tax  list  is  completed 
and  filed  with  the  town  clerk,  as  provided  in  section  26,  any  person 
whose  land  has  been  assessed,  may,  under  section  27,  appeal  to  the 
county  court,  but  the  appeal  will  be  restricted  to  the  ground  that  the 
tax  exceeds  the  benefits. 

4.  Ify  on  such  appeal,  the  court  finds  that  the  tax  exceeds  the  bene- 
fits to  accrue,  it  is  required  to  modify  the  same,  so  as  to  make  it  equal 
to  the  benefits,  and  the  costs  may  be  apportioned  by  the  court  in  its 
discretion. 

5.  Bawr— judgment  on  assessment — whether  in  personam,  or  only  in 
rem.  In  an  action  brought  under  section  72  of  the  Drainage  act,  to 
recover  a  special  assessment,  the  judgment,  if  for  the  plaintiff,  must  be 
in  rem,  against  the  property  specially  assessed,  only,  and  not  in  per^ 
sonam. 

Appeal  from  the  Circuit  Court  of  Champaign  county ;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 
27— 129  III. 
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Mr.  J.  S.  Wolfe,  for  the  appellant: 

The  track  and  right  of  "way  of  appellant,  in  their  very  na- 
ture, could  not  be  benefited  for  the  purposes  named  in  the  act. 

The  benefits  for  which  an  assessment  might  lawfully  be 
made,  are  only  such  as  are  named  in  the  title  of  the  act. 

The  constitutional  power  could  not  be  exercised  for  the  pur- 
pose of  causing  any  other  benefits,  and  property  not  held  for 
agricultural  purposes  is  not  within  the  constitutional  power. 
{Updike  V.  Wright,  81  111.  49.)  Therefore,  section  iO  of  said 
act  is  void. 

Said  section  40  mentions  benefits  generally,  and  not  spe- 
cially, and  has  no  application  to  a  proceeding  by  special  as* 
6€!S8ment,  which  must  be  accompanied  by  special  benefits.  It 
provides  for  a  case  of  special  taxation  where  the  imposition 
of  the  tax  determines  the  benefits.  Merely  distributing  the 
cost  is  special  taxation.  Enos  v.  Sprinqfield,  113  111.  71 ;  Craw 
V.  Tolono,  96  id.  266. 

In  the  constitution,  limiting  the  legislature  in  respect  of 
drainage,  the  only  power  to  proceed  is  by  special  assessment* 
(Const,  art.  4,  sec.  13.)  And  this  provision  operates  as  a  lim- 
itation upon  legislative  authority.    Craw  v.  Tolono,  96  HI.  256. 

Only  the  power  named  can  be  employed.  Gridley  v.  Bbom- 
inrfton,  88  111.  564. 

Section  40  of  the  act  named  in  the  declaration  has  pro- 
vided the  method  of  procedure  which  must  be  followed,  if  any 
is  followed.  It  is  a  method  for  distributing  the  cost  of  the 
work.  It  contravenes  the  rule  that  assessments  Aiust  not 
exceed  benefits.  Van  Tassel  v.  Mayor,  8  Vroom,  128 ;  RaUr 
•road  Co.  v.  Village  of  Passaic,  id.  137. 

To  pay  "in  proportion  to  benefits  received,"  as  provided  iQ 
section  40,  always  means  to  pay  more  than  actual  benefits, 
where  the  entire  cost  is  estimated  as  benefit,  in  which  case  it 
is  special  taxation,  and  only  a  scheme  of  proportions  to  dis- 
tribute cost  of  work.  Enos  v.  Springfield,  113  HI.  71 ;  Cram 
T.  Tolono,  96  id.  256. 
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The  assessment  must  not  exceed  benefits.  (Commissioners 
y.Kelsey,  120  HI.  482.)  Therefore  sjBction  40  is  unconstitu- 
tional. 

Section  72  of  the  act  in  question,  or  any  other  act  author- 
izing a  personal  action  for  the  collection  of  this  tax,  is  unau- 
thorized and  void.  Craw  v.  Tolono,  96  HI.  262 ;  Virginia  v. 
floC,  id.  278;. 113  id.  305. 

Mr.  Francis  M.  Wright,  for  the  appellee : 

Railroad  property  may  be  highly  benefited  for  agricultural 
and  sanitary  purposes.  The  carrying  trade  is  one  of  the  most 
important  branches  of  the  agricultural  industry.  The  statute 
does  not  confine  the  benefits  conferred  to  the  track  and  right 
of  way. 

Section  40  only  authorizes  the  assessment  of  benefits.  It 
says  nothing  about  the  cost  of  the  work.  The  proportion  of 
benefits  between  the  whole  district  and  the  railroad,  and  the 
cost  of  the  work,  then  being  given,  the  proportionate  share  to 
be  paid  is  easily  and  correctly  produced  under  the  rule  stated 
in  Morrell  v.  Union  Drainage  District,  118  111.  139. 

Under  the  amendment  to  the  constitution,  (sec.  31,  art.  4,) 
adopted  in  November,  1878,  the  legislature  is  expressly  em- 
powered to  ''provide  for  the  organization  of  drainage  districts, 
and  vest  the  corporate  authorities  thereof  with  power  to  con- 
struct and  maintain  levees,  drains  and  ditches,"  etc.  This 
general  grant  of  power  being  unrestricted  in  terms,  carries 
with  it,  by  necessary  implication,  all  other  powers  necessary 
to  make  the  general  grant  effective,  and  to  accomplish  the 
results  intended.  As  to  the  mode  in  which  the  power  is  to 
be  exercised,  the  legislature  is  left  the  sole  judge.  Kilgour  v. 
Drainage  Comrs.  Ill  HI.  342. 

These  assessments  are  not  taxes.  It  is  a  special  regula- 
tion, whereby  an  owner  is  required  to  pay  for  benefits  specially 
conferred  upon  his  land.     Kilgour  v.  Drainage  Comrs,  supra. 
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There  is  no  constitutional  or  statutory  exemption  from  the 
assessing  of  railway  property,  if  specially  benefited,  and  the 
confirmation  also  becomes  res  judicata  as  to  benefits.  Railway 
Co.  V.  Peopley  120  HI.  i04, 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  Court : 

This  is  an  action  'at  law,  by  appellee,  against  appellant, 
brought  under  the  provisions  of  section  72  of  the  Drainage 
act  of  1885,  to  recover  special  assessments  made  against  its 
railroad,  under  section  40  of  that  act.  The  declaration  avers, 
in  substance,  that  plaintijBF,  being  then  a  duly  organized  special 
drainage  district  under  the  provisions  of  said  act,  throagh 
which  the  railroad  of  the  defendant  passed,  and  said  commis- 
sioners being  of  the  opinion  that  said  railroad  would  be  bene- 
fited by  the  work  in  the  district,  assessed  the  defendant  such 
sums  as  would  be  just  and  equitable  for  it  to  pay  in  propor- 
tion to  the  benefits  received,  determined  by  estimating  the 
amount  of  benefits  to  the  entire  district,  including  the  benefits 
to  said  railroad,  and  also  the  benefits  to  said  railroad.  They 
determined  and  fixed  the  fractional  figure  1-175  to  express  the 
ratio  between  the  sum  of  the  benefits  for  the  work  on  the  mam 
ditch  in  the  whole  district  and  the  sum  found  to  be  the  bene- 
fit to  said  railroad,  and  in  like  manner  fixed  the  fractional 
figure  of  1-100  for  the  work  in  sub-district  No.  1 ;  that  said 
fractional  figures  express  the  proportional  part  of  the  corpo- 
rate taxes  to  be  paid  by  said  railroad.  Said  figures  were  duly 
entered  against  the  defendant  upon  the  classification  made 
and  filed  by  the  commissioners  with  the  county  clerk;  that 
time  and  place  of  hearing  objections  were  duly  fixed,  of  which 
due  and  legal  notice  was  given,  at  which  meeting  of  the  com- 
missioners the  defendant  appeared  and  objected  to  said  clas- 
sification ;  that  on  due  consideration  the  commissioners  die 
confirm  said  classification,  and  duly  filed  with  said  clerk  theii 
order  of  confirmation,  from  which  the  defendant  did  not  ap- 
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peal,  and  the  same  remains  in  full  force  and  effect, — all  of 
which  proceedings  are  duly  recorded  in  the  drainage  record  in 
the  oflfice  of  said  clerk.  They  filed  their  certificate,  requiring 
$35,000  to  be  levied  for  work  on  the  main  ditch  in  the  whole 
district,  and  $3378  to  be  levied  for  Work  in  sub-district  No.  1, 
and  upon  computations  duly  made  by  said  clerk,  the  commis- 
sioners made  and  duly  filed  a  tax-list,  which  was  and  is  duly 
recorded  in  the  drainage  record  in  said  clerk's  office,  in  which 
said  tax-list,  on  the  basis  of  said  figures  of  classification  and 
the  said  respective  certificates,  $200  is  assessed  against  the 
defendant  for  benefits  to  said  railroad  for  work  in  the  main 
district,  $33.78  for  benefits  for  work  in  sub-district  No.  1 ;  that 
said  tax-list  was  duly  confirmed,  and  the  assessments  ordered 
paid,  as  required  by  law ;  that  defendant  has  not  paid  the 
same,  etc.  To  the  declaration  defendant  below  filed  a  general 
demurrer.  It  is  not  denied  but  that  the  declaration  states  a 
good  cause  of  action  under  section  40.  The  attack  is  upon 
that  section  of  the  statute  rather  than  upon  the  declaration. 

The  objections  to  the  law,  as  we  understand  them,  may  be 
grouped  into  three  propositions,  and  thus  stated :  First,  the 
track  and  right  of  way  of  a  railroad,  from  the  very  nature  of 
the  property,  can  not  be  benefited  for  agricultural  and  sanitary 
purposes,  and  is  not  therefore  within  the  scope  of  the  Drainage 
act  of  1885,  as  shown  by  its  title,  hence  section  40,  as  applied 
to  railroads,  is  void ;  second,  that  said  section  40  violates  the 
rale  that  special  assessments  shall  not  exceed  benefits ;  third, 
that  section  40  denies  the  rule  that  the  whole  cost  of  the  im- 
provement must  not  exceed  the  benefits,  and,  in  effect,  author- 
izes special  taxation. 

The  first  of  these  objections  is  decided  adversely  to  appellant 
in  the  case  of  Commissioners  of  Highways  of  the  Town  of  Colfax 
V.  Commissioners  of  East  Lake  Fork  Drainage  District,  127  111. 
681.  The  second  and  third  are  based  on  a  misconception  of 
the  power  conferred  upon  the  commissioners  by  section  40. 
It  does  not,  as  is  said,  authorize  unlimited  expenditure  to  be 
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apportioned  on  the  property  in  the  district,  and  disregard  the 
necessary  equality  between  expenditure  and  benefits.  It  does 
not  authorize  the  commissioners  to  deal  with  or  take  into  con- 
sideration expenditures  at  all ;  it  only  gives  them  power  "to 
asBess  to  such  public  road  or  railroad  such  sum  or  sums  as 
will  be  just  and  equitable  for  such  public  road  or  railroad  to 
pay  in  proportion  to  the  benefits  received,"  and  prescribes  the 
manner  in  which  it  shall  be  done,  viz.,  "by  estimating  the 
amount  of  benefits  to  the  entire  district,  including  the  benefits 
to  such  railroad  or  public  road,  and  also  the  benefit  to  the 
railroad  or  public  road ;  then  the  fractional  figure  expressing 
the  ratio  between  the  sum  of  the  benefits  for  the  whole  district 
and  the  sum  found  to  be  the  benefit  to  the  railroad  or  pubHc 
road  shall  express  the  proportional  part  of  the  corporate  taxes 
of  the  district  to  be  paid  by  such  railroad  or  public  road,  as 
the  case  may  be."  It  authorizes  the  commissioners  by  this 
mode  to  ascertain  and  fix  the  basis  for  levy  of  taxes  against 
roads  and  railroads,  as  is  done  by  another  mode,  under  section 
31,  as  to  individuals.  Under  neither  section  can  property  be 
assessed  bey9nd  benefits,  unless  the  owner  willingly  submits 
thereto- 

The  classification  made  under  section  iO  is  subject  to  Uke 
review  and  appeal  as  is  provided  for  individual  land  owners. 
TpVhen  the  tax  list  is  completed  and  filed  with  the  town  clerk, 
as  provided  by  section  26,  any  party  against  whose  land  a  tax 
lias  been  levied,  may,  under  section  27,  appeal  to  the  county 
court ;  *'but  the  appeal  shall  be  upon  the  ground,  only,  that 
such  tax  is  a  greater  amount  than  the  benefits  to  accrue  to 
the  land."  If,  on  such  appeal,  "the  court  finds  that  the  tax 
exceeds  the  benefits  to  accrue,  the  court  shall  modify  the  same 
Bti  as  to  make  it  equal  to  the  benefits,  and  the  costs  may  be 
apportioned  by  the  court  in  its  discretion."  If,  therefore,  ap- 
pellant is  being  taxed  beyond  benefits,  it  results,  not  from  any 
power  in  the  commissioners,  under  section  40,  to  levy  such 
tax,  but  from  its  own  failure  to  prosecute  an  appeal  from  the 
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tax  list.     The  objections  to  the  validity  of  the  statute  are  not 
tenable. 

It  is  also  insisted  that  section  72,  giving  a  personal  remedy 
against  the  owner,  is  unconstitutional,  and  Craw  et  al.  v.  ViUage 
of  ToUmo  et  al.  96  111.  265,  is  reUed  oh  as  authority  in  support 
of  that  position.  The  scope  of  that  decision  was  limited  by 
the  case  of  County  of  McLean  v.  City  of  Bloomington,  106  HI. 
215,  as  simply  laying  down  a  rule  in  regard  to  the  special  as- 
sessment of  private  property..  (See,  also,  Commissioners  of 
Highways  of  the  Toivn  of  Colfax  v.  Commissioners  of  East  Lake 
Fork  Drainage  District,  supra.)  Section  72  is  not,  therefore, 
to  be  held  unconstitutional.  But  in  the  opinion  of  a  majority 
of  the  court,  on  the  authority  of  Craw  et  al.  v.  Village  of  Tolono 
4tal.  supra,  and  City  of  Virginia  v.  Hali,  96  111.  278,  a  personal 
judgment  can  not  be  rendered  against  the  appellant  for  the 
amount  of  the  assessment,  but  that  in  all  i^uch  cases  the  judg- 
ment must  be  in  rem  against  the  property  specially  assessed, 
only,  and  that  such  a  judgment  may  in  this  case  be  rendered 
on  the  declaration  herein  filed,  the  form  of  procedure  being  of 
no  importance,  provided  the  judgment  is  right.  Under  this 
view,  the  judgment  should  be  that  the  plaintiff  have  and  re- 
cover of  and  against  the  'Hrack  and  right  of  way  of  the  Illinois 
Central  Bailroad  Company  within  East  Lake  Fork  special 
<lrainage  district"  the  sum,  etc.,  and  that  a  special  execution 
issue  therefor  against  the  said  specified  property. 

That  such  a  judgment  may  be  entered,  the  judgment  is  re- 
versed and  the  cause  remanded  to  the  circuit  court. 

Judgment  reversed. 
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V. 
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I;;  

i 

|; 

|:^  FiUd  at  Ottawa  June  IS,  1889. 

fit,  1.   Admikibtbatob's  hajjE— prior  acquired  title—estoppel  aa  to  parties. 

0,  Where  a  person  is  made  a  party  defendant  to  an  administrator's  peti- 

fX''\  tion  for  an  order  to  sell  land  to  pay  debts,  and  fails  in  that  proceeding 

W/  to  set  up  or  assert  any  title  in  himself,  he  will  be  estopped  from  assert- 

0     ''  lug  title  acquired  prior  to  such  proceedings,  as  against  the  purchaser 

^r: '  at  the  administrator's  sale. 

L^-^  2.    The  real  purpose  of  requiring  all  persons  who  are  in  the  occu- 

^v:  panoy  of  the  land,  to  be  made  parties  to  an  administrator's  application 

|.  for  leave  to  sell  lands,  is  to  relieve,  as  far  as  possible,  the  title  to  the 

^*'  land  from  uncertainty ;  and  while  the  county  court,  in  such  a  prooeed- 

r'V:  ing,  could  not,  prior  to  the  act  of  June  15, 1887,  adjust  conflicting  claims 

^^  of  title,  it  might,  as  far  as  practicable,  advise  the  purchaser  of  the  nature 

'i>  and  character  of  the  title  to  be  acquired  at  the  sale. 

I!  V 

'\/ .  8.    SAMB—presumption — as  to  proper  parties.    In  the  absence  of  any 

it'  proof  to  the  contrary  being  preserved  in  the  record  of  an  action  of 

f>  ejectment  by  a  pmxshaser  at  administrator's  sale,  against  the  widow  of 

t;  a  deceased  claimant,  it  will  be  presumed  in  favor  of  the  judgment  in 

the  action  of  ejectment,  that  the  heirs  of  such  deceased  claimant  were 

made  parties  to  the  proceedings  by  the  administrator,  in  the  county 

court,  for  the  sale  of  his  intestate's  land  to  pay  debts,  so  as  to  estop 

them  from  setting  up  any  prior  acquired  title. 


1 


Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Crafts  &  Stevens,  for  the  appellant : 
Appellant  might  have  defeated  the  action  by  showing  an 
outstanding  title  in  a  third  person.    Boyer  v.  Thomburg,  115 
m.  543. 

The  children  of  the  deceased  owner  not  having  been  made 
parties  to  the  administrator's  application  to  sell  land,  are  in 
no  way  aflfected  by  the  decree  of  sale.  Their  father  having 
.taken  possession  of  the  land,  in  1863,  adversely  to  the  intes- 
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tate,  this  constituted  a  disseizin  of  the  intestate,  which  being  ;^ 

continued  for  twenty  years,  was  a  bar  to  the  action  of  eject- 
ment by  one  succeeding  to  the  rights  of  the  purchaser  at  the 
administrator's  sale.    Washburn  on  Eeal  Prop.  (4th  ed.)  144. 

The  Statute  of  Limitations  having  commenced  to  run  from  /^t| 

the  time  of  the  ancestor's  entry,  and  he  dying  in  possession,  'g 

claiming  ownership  of  the  premises,  his  title  and  possession 
passed  at  once  to  his  heirs, — ^his  three  children;  and  they 
having  continued  in  the  possession  of  said  premises,  claiming 
ownership  thereto  under  the  possession  of  their  father,  their 
title  became  complete  in  1883,  under  section  1,  chapter  83, 
Starr  &  Curtis'  Statutes.  Washburn  on  Beal  Prop.  (4th  ed.) 
144-147 ;  Hamilton  v.  Right,  30  Iowa,  480 ;  Flaherty  v.  Mc* 
Cormick,  113  111.  538;  SUwaH  v.  Duffy,  116  id.  47;   Grim  v.  "^ 

Murphy,  110  id.  271.  'j. 

Possession,  coupled  with  the  claim  of  ownership  in  fee, 
makes  a  prima  fade  case  of  title  in  the  one  in  possession. 
{Lancey  v.  Brock,  110  111.  609.)  And  twenty  years'  possession 
makes  the  bar  of  the  statute  complete,  though  not  begun  or 
maintained  under  any  color  of  title.  Grim  v.  Murphy,  110 
HI.  271 ;  Flaherty  v.  McCormick,  113  id.  538 ;  Stewart  v.  Duffy,  '^ 

115  id.  47. 

That  an  outstanding  title  in  a  third  person  superior  to  plain-  >/" 

tiff's  will  defeat  a  recovery,  can  not  be  questioned.  It  has 
been  settled  by  this  court  in  the  following  cases :  Rupert  v. 
Mark,  15  HI.  540;  Boyer  v.  Thornburg,  115  id.  540;  Asher 
V.  MitcheU,  92  id.  480. 

Mr.  E.  J.  Habkness,  and  Messrs.  Wilson  &  Moore,  for  the 
appellees : 

It  is  conceded  by  counsel  that  appellant  is  estopped  by  the 
decree  under  which  the  sale  was  had,  from  setting  up  any  title 
in  herself  to  the  premises  sold,  as  it  would  be  against  good 
conscience  for  her  so  to  do.  The  basis  of  this  estoppel  is, 
that  she  was  a  party  to  a  proceeding  under  which  the  land 
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was  purchased,  as  being  owned  by  Mrs.  McMurtry  in  fee. 
The  essence  of  the  estoppel  is,  that  the  appellant  should  not 
now  be  heard  to  deny  or  question  the  facts  alleged,  and  found 
by  the  decree  in  the  proceeding,  and  upon  the  strength  of 
which  the  purchaser  bought  and  paid  for  the  land.  The  facts 
^.sserted  in  the  case,  and  upon  the  strength  of  which  the  pur- 
'Chaser  paid  his  money,  was,  that  Mrs.  McMurtry  owned  the 
land,  and  that  appellant  was  in  the  possession  thereof.  These 
are  the  facts  which  were  found  by  the  decree  in  the  proceed- 
ing to  which  appellant  was  a  party,  and  upon  the  strength  of 
which  the  purchaser  parted  with  his  money.  They  are  there- 
fore the  facts  which  are  both  res  judicata,  and  which  appellant 
I":  is  estopped  from  denying.     The  purchaser  had  a-  right  to  as- 

^r  €ume  that  if  he  purchased  he  could  obtain  possession  without 

litigating  the  question  as  to  who  owned  the  property,  with  the 
occupant  thereof,  who  was  a  party  to  the  suit. 

Even  if  a  decree  entered  by  a  court  is  erroneous,  it  can  not 
be  attacked  collaterally,  or  its  truthfulness  contested  by  a 
party  to  the  suit. 

The  probate  court  had  jurisdiction  of  the  subject  matter 
and  of  the  person  of  appellant,  and  its  decree  and  the  findings 
therein  set  forth,  can  not  be  questioned  by  her  in  this  collat- 
eral suit. 

Having  omitted  from  the  bill  of  exceptions  and  the  record 
the  greater  portion  of  the  testimony  upon  which  the  case  was 
tried  in  the  Superior  Court,  appellant  is  in  no  position  to  con- 
iend  that  the  finding  of  the  court  was  not  right,  upon  the  evi- 
dence. In  the  absence  of  the  evidence  from  the  record,  the 
presumption  is  that  the  finding  of  the  court  is  correct. 

Mr.  Chief  Justice  Shopb  delivered  the  opinion  of  the  Court: 

This  was  ejectment,  by  appellees,  against  appellant,  to  re- 
cover possession  of  a  certain  lot,  brought  March  4, 1885.  The 
^ause  was  tried  by  the  court,  without  a  jury,  by  consent,  and 
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resulted  in  a  finding  and  judgment  for  appellees,  and  defend- 
ant below  prosecutes  this  appeal. 

The  plaintiffs,  to  maintain  the  issues  on  their  part,  as  is 
stated  in  the  bill  of  exceptions,  offered  the  files  and  record 
of  the  county  court  of  Cook  county,  in  a  certain  proceeding 
wherein  William  E.  McMurtry,  administrator  of  Maria  McMur- 
try,  deceased,  applied,  by  petition  to  said  court,  for  leave  to 
sell  the  tract  in  controversy,  with  others,  to  pay  the  debts  of 
his  decedent.  It  is  conceded  that  such  proceedings  were  in 
all  respects  regular,  but  the  same  are  not  set  out  or  contained 
in  the  bill  of  exceptions.  It  is  shown  that  the  files  and  recdrd 
in  that  cause  were  introduced  in  evidence,  and  considered  by 
the  court  in  determining  this  case.  It  is  stated  in  the  bill  of 
exceptions  that  the  petition  was  filed  May  6,  1882,  and  de- 
scribed the  property  in  controversy ;  gave  the  condition  of  the 
estate ;  recited  the  appointment  of  an  administrator ;  that  the 
administrator  had  made  report  of  the  deficit  of  personal  assets, 
etc.,  and  "states  about  the  occupancy  of  this  lot  3  by  Elizabeth 
Bowers."  It  appears  from  the  bill  of  exceptions,  that  counsel 
for  plaintiff  offered  in  evidence  "the  summons  in  this  matter, 
the  petition,  etc.,  dated  on  the  6th  day  of  May,  1882,  to  sell 
real  estate,  Itnd  the  return  of  the  sheriff,  showing  that  Mrs. 
Bowers  was  served  on  the  3d  day  of  June,  1882."  The  bill  of 
exceptions  further  recites  that  counsel  for  plaintiff  then  said, 
•I  offer  in  evidence  a  decree  of  the  probate  court,  entered  on 
the  20th  day  of  June,  1882,"  and  he  also  offered  a  report  of 
the  sale,  the  order  of  approval  thereof,  and  the  decree  for  sale, 
together  with  the  deed  from  the  administrator,  for  the  lot  in 
controversy,  to  Howard  Baldrich,  and  other  mesne  conveyances 
vesting  the  title  derived  by  virtue  of  said  sale  and  administra- 
tor's deed  in  the  plaintiffs, — all  of  which,  it  is  shown  by  the 
bill  of  exceptions,  was  admitted  and  considered  by  the  court. 

In  the  view  we  entertain,  it  will  be  unnecessary  to  discuss 
or  determine  the  questions  said  to  arise  in  respect  of  the  title 
sought  to  be  shown  in  said  decedent.    It  is  conceded  that  ap- 


Digitized  by  CjOOQ IC 


1 


428  Bowers  v.  Block  et  al. 

Opinion  of  the  Ck>urt. 

pellant,  having  been  made  a  party  and  duly  summoned  in  the 
proceeding  by  the  administrator  before  mentioned,  and  having 
failed,  as  it  is  conceded  she  did,  to  set  up  or  assert  in  that 
proceeding  any  title  in  herself,  would  be  estopped  from  assert- 
ing title  acquired  prior  to  such  proceedings,  against  the  pur- 
chaser at  such  sale.  By  the  statute  (Bev.  Stat.  1874,  chap. 
3,  sec.  99,)  it  is  provided:  "The  widow,  heirs  and  devisees 
of  the  testator  or  intestate,  and  the  guardian  of  any  such  as 
are  minors,  and  the  conservators  of  such  as  have  conservators, 
and  actual  occupants  of  the  premises,  where  the  same  or  any 
part  thereof  are  occupied,"  shall  be  made  parties  defendant  in 
proceedings  to  sell  real  estate  of  decedents  to  pay  debts.  It 
was  said  in  Harding  v.  LeMoyne,  114  111.  65,  that  the  object 
of  making  the  parties  named  in  the  statute  defendants,  is  for 
the  purpose  of  enabling  them  to  see  that  no  injustice  is  done 
to  those  having  claims  against  the  estate,  and  that  the  require- 
ments of  the  statute  are  complied  with.  The  authority  given 
by  the  statute  is,  to  sell  all  real  estate  necessary  for  the  pay- 
ment of  debts,  to  which  the  decedent  had  any  "claim  or  title.** 
And  it  was  said  in  the  case  last  cited :  "If  the  paramount 
owner  should  happen  to  be  joined  as  a  defendant  to  the  pro- 
ceeding, it  would  doubtless  be  his  duty  to  assert  his  rights  to 
the  property  in  his  answer, — not  for  the  purpose,  however,  of 
forming  an  issue  of  that  kind,  to  be  tried  in  that  proceeding, 
but  for  the  purpose  of  giving  notice  of  his  right  to  prevent  an 
estoppel."  It  may  be  said,  we  think,  that  the  real  purpose  of 
requiring  all  persons  who  are  in  the  occupancy  of  the  land 
to  be  made  parties,  was  to  relieve,  as  far  as  possible,  the  title 
to  the  land  from  uncertainty,  and,  while  it  is  clear  that  the 
county  court,  in  that  proceeding,  could  not  adjust  conflicting 
claims  of  title,  as  far  as  practicable  to  advise  the  purchaser  of 
the  nature  and  character  of  the  title  he  would  derive  at  the  sale. 
It  is,  however,  contended,  that  the  court  erred  in  excluding 
evidence  offered  by  appellant  tending  to  show  an  outstanding 
title  in  the  children  of  appellant  and  her  deceased  husband, 
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from  the  latter  of  whom,  it  is  alleged,  they  acquired  a  pos- 
sessory right  in  the  land  in  controversy,  by  inheritance,  and, 
as  such  heirs,  had  continued  in  the  adverse  possession  of  the 
land  for  more  than  twenty  years  prior  to  the  bringing  of  this 
suit,  claiming  to  be  the  owners  thereof  in  fee ;  and  also  tend- 
ing to  show  that  the  entry  and  possession  of  their  ancestors 
were  made  under  claim  of  ownership  in  fee.     Appellant,  in 
attempting  to  show  outstanding  title,  proposed  to  prove  that 
the  heirs  mentioned  were  in  the  actual  possession  and  occu- 
pancy of  the  premises  from  1863  to  the  bringing  of  this  suit, 
thereby  establishing  their  occupancy  of  the  premises  at  the 
time  of  the  filing  of  said  petition  for  the.  sale  of  land  of  the 
estate  of  Maria  McMurtry,  deceased,  to  pay  debts.     She  in- 
sists that  the  occupancy  of  said  land  during  all  the  period 
before  mentioned,  by  such  children,  was  actual,  adverse,  open 
and  notorious,  so  that  the  bar  of  the  twenty  years'  statute  of 
limitations  had  become  complete  at  the  time  of  the  commence- 
ment of  this  suit.    We  have  seen  that  the  statute  requires  all 
occupants  of  lands  sought  to  be  sold  to  pay  debts,  in  the  county 
court,  shall  be  made  parties  defendant  to  the  proceedings  there- 
for.   In  the  absence  of  anything  appearing  in  this  record  show- 
ing to  the  contrary,  it  must  be  presumed  that  the  county  court 
would  not  have  proceeded  to  the  rendition  of  the  decree  author- 
izing the  sale  of  the  land,  without  proof  that  such  occupants 
were  parties  to  that  proceeding.     The  presumption  existing 
in  favor  of  the  regularity  of  judicial  proceedings  renders  it 
imperative  upon  the  party  alleging  error,  in  suits  at  law,  to 
make  it  apparent  by  the  record.     If  appellant  desired  to  rely 
upon  the  outstanding  title  of  the  heirs  of  Bowers,  she  must 
show  affirmatively  that  their  title  was  paramount.    This,  it  is 
conceded,  might  be  done  by  showing  actual,  adverse  possession 
for  twenty  years,  under  claim  of  title.     But  if  such  heirs,  who 
are  not  shown  by  this  record  to  have  been  under  any  disability 
whatever,  were  made  parties  defendant  to  the  proceedings  in 
the  county  court  for  the  sale  of  these  premises  to  pay  debts, 


Digitized  by  CjOOQ IC  ^ 


iii^i^JJi 


430  Bowers  v.  Block  et  al. 

Opinion  of  the  Court. 

before  mentioned,  as  it  must  be  presumed  they  were,  the  con- 
trary not  being  shown,  it  is  apparent  that  they  would  also  be 
estopped  from  asserting  title  then  held  by  them  against  pur- 
chasers at  the  sale  made  in  pursuance  of  the  decree  rendered 
in  that  proceeding.  It  is  not  claimed  that  they,  or  either  of 
them,  have  acquired  title  subsequent  to  such  sale. 

As  before  said,  the  record  wholly  fails  to  show  who,  aside 
from  appellant,  were  made  parties  to  said  proceeding  in  the 
coxmty  court.  It  was  the  duty  of  appellant,  in  her  offer  of 
proof,  to  make  such  a  case  as  would  show  title  in  said  heirs, 
and  if,  for  any  reason,  it  was  apparent  that  the  proof,  if  ad- 
mitted, would  not  defeat  a  recovery  by  appellees,  it  would  not 
be  error  for  the  court  to  reject  it.  For  aught  this  record  shows, 
it  may  have  been  apparent  to  the  court,  from  an  inspection  of 
the  record  in  the  county  court  proceedings,  which,  as  before 
said,  is  shown  to  have  been  introduced  and  considered  by  the 
court,  that  a  state  of  facts  was  therein  disclosed  which  would 
constitute  a  bar,  or  estop  such  third  persons  from  asserting 
title  as  against  appellees.  What  was  shown  we  are  not  per- 
mitted to  know,  and  the  presumption  before  referred  to,  in 
favor  of  the  regularity  and  correctness  of  judicial  proceedings, 
must  prevail.  This  record  is  in  no  condition  to  present  the 
questions  sought  to  be  raised  by  counsel,  and  an  inspection 
of  it  fails  to  show,  affirmatively,  that  error  has  intervened  in 
entering  the  judgment  of  the  Superior  Court,  and  such  judg- 
ment will  therefore  be  affirmed. 

Judgment  affirmed. 
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John  H.  Dougherty 

V.  50aji88i      .;^ 

Herald  Catlett. 

-     ■  M 

Filed  at  Springfield  June  16, 1889.  :$| 

1.  Statute  op  Frauds— cw  to  merely  equitable  inter eata  in  land.   The  :  ^ 
Statnte  of  Frauds  embraces  equitable  as  well  as  legal  interests  in  land, 
and  the  execution  of  a  contract  for  the  sale  of  land  vests  in  the  pur- 
chaser an  equitable  interest  in  the  lands  therein  described,  and  makea 
the  vendor  a  trustee  for  him. 

2.  A  sold  B  certain  land  for  a  sum  paid  and  other  sums  thereafter  to 
be  paid,  the  purchaser  taking  possession.  A,  at  the  request  of  B,  con- 
veyed the  undivided  half  of  the  premises  to  G,  after  which  A  and  B 
entered  into  a  verbal  contract,  whereby  the  latter  agreed  to  sell  and 
surrender  to  the  former  the  other  undivided  half,  and  surrender  hi& 
possession  to  A,  who  agreed  to  pay  B  $3500.  The  possession  of  the  un- 
divided half  was  surrendered  to  A,  who  afterward  sold  and  conveyed 
it  to  a  third  person,  with  B's  knowledge,  for  $4000.  B  sued  A  for  the  ■  ,^ 
$3500,  and  the  latter  pleaded  the  Statute  of  Frauds :  Held,  that  the  plea 
was  a  bar  to  the  action. 

3.  QAMR—part  performance — to  take  a  case  out  of  the  statute — the  rule 
at  law  and  in  equity.  A  part  performance  of  a  verbal  contract  within 
the  Statute  of  Frauds  has  no  effect,  at  law,  to  take  the  case  out  of  the 
operation  of  the  statute.  The  doctrine  of  part  performance  is  one  of 
equity,  and  does  not  prevail  at  law. 

4.  Same — what  tDill  constitute  merely  a  part  performance.  The  holder 
of  an  equitable  title  to  land  derived  under  a  bond  or  written  contract 
of  sale,  by  a  verbal  contract  sold  back  his  interest  to  his  vendor,  and 
in  a  suit  against  the  original  vendor  for  the  purchase  money  on  the 
re-sale,  and  in  which  the  Statute  of  Frauds  was  pleaded,  the  only  alle- 
gation of  performance  was  that  the  plaintiff  surrendered  the  possession 
to  his  vendor.  It  was  not  alleged  that  the  original  contract  was  surren- 
dered or  canceled :  Held,  that  the  pleadings  failed  to  show  a  complete 
execution  of  the  verbal  contract,  but  showed  merely  a  part  performance 
available  only  in  equity. 

6.  Rescission  oy  contract — what  tcill  amount  to  a  rescission,  "Where 
land  has  been  sold,  a  subsequent  conveyance  by  the  vendor  to  a  third 
person,  even  with  the  knowledge  of  the  original  purchaser,  does  not 
operate  as  a  rescission  of  the  prior  contract  of  sale.  The  legal  effect  of 
saeh  conveyance,  when  not  made  with  the  vendee's  consen  t.  is  merely 
to  place  it  out  of  the  vendor's  power  to  perform  his  contract ;  and  this 
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is  in  no  way  affected  by  the  vendee's  knowledge  that  such  oonyeyanoe 
was  being  made. 

6.  The  siurender  of  x>088e88ion  of  land  by  a  purchaser  to  his  vendor 
does  not  necessarily  involve  a  rescission  of  the  contract  of  sale,  since 

such  surrender  may  be  entirely  consistent  with  an  intention  on  the  \ 

-p&Tt  of  the  former  to  retain  the  contract  and  enforce  it. 

7.  PLEADING! — EVIDENCE — rescission  to  be  specially  pleaded— <Lllega^  \ 
lions  and  proofs.    Where  the  plaintiff's  right  of  action  at  law  depends 

upon  the  fact  of  a  mutual  rescission  of  a  contract  for  the  sale  of  land,  | 

he  must  allege  that  fact  in  his  declaration,  or  facts  from  which  a  rescis- 
sion must  be  necessarily  implied.  He  can  not  recover  upon  a  theory 
not  supported  by  his  declaration. 

8.  A  pleading  must  be  construed  most  strongly  against  the  pleader, 
and  facts  not  alleged  will  be  presumed  not  to  exist.  The  plaintiff  must 
recover,  if  at  all,  upon  the  case  made  by  his  declaration. 


Appbal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Ver- 
milion county ;  the  Hon.  C.  B.  Smith,  Judge,  presiding. 

This  was  a  suit  in  assumpsit,  brought  by  John  H.  Dough- 
erty against  Herald  Catlett,  to  recover  the  consideration  of  a 
certain  oral  contract  for  the  sale  and  surrender  by  the  plain- 
tiff to  the  defendant  of  an  equitable  interest  in  certain  lands. 
The  declaration,  which  consisted  of  only  one  count,  was  as 
follows : 

'Tor  that  whereas,  the  said  plaintiff  and  the  said  defendant, 
on,  to-wit,  the  first  day  of  November,  1878,  made  and  entered 
into  an  agreement  in  writing,  in  the  words  and  figures  follow- 
ing, to-wit  : 

"Article  of  agreement,  made  this day  of  November, 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sev- 
enty-eight, between  Herald  Catlett,  party  of  the  first  part,  and 
John  H.  Dougherty,  party  of  the  second  part,  Witnesseth: 
That  said  party  of  the  first  part  hereby  covenants  and  agrees, 
that  if  the  party  of  the  second  part  shall  first  make  the  pay- 
ments and  perform  the  covenants  mentioned  on  his  part  to  be 
made  and  performed,  the  said  party  of  the  first  part  will  con- 
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Tey  and  assure  to  the  party  of  the  second  part,  clear  of  all  in- 
-cumbrance  whatever,  by  a  good  and  sufficient  warranty  deed, 
the  following  described  parcel  of  ground,  viz :  Blocks  twenty- 
two,  twenty-three  and  twenty-four,  and  lots  one,  two  and  three 
in  block  twenty-one,  all  situated  in  the  town  of  Fairmount, 
Vermilion  county,  and  State  of  Illinois.  And  the  said  party 
-of  the  second  part  hereby  covenants  and  agrees  to  pay  to  said 
party  of  the  first  part  the  sum  of  four  thousand  six  hundred 
4»id  thirteen  dollars  and  thirteen  cents  in  manner  following : 
Eive  hundred  dollars  cash  in  hand  paid,  the  receipt  whereof 
is  hereby  acknowledged,  and  the  balance  in  payments  as  fol- 
lows: Five  hundred  dollars  July  1,  1879;  six  hundred  thir- 
teen dollars  and  thirteen  cents  Ootober  1,  1879 ;  five  hundred 
dollars  July  1,  1880 ;  seven  hundred  and  fifty  dollars  January 
1, 1881;  seven  hundred  and  fifty  dollars  January  1,  1882, 
with  interest  at  ten  per  cent  per  annum  on  the  whole  sum  re- 
maining from  time  to  time  unpaid,  and  to  pay  all  taxes  and 
assessments  that  may  be  legally  levied  or  imposed  upon  said 
property,  and  in  case  of  the  failure  of  said  party  of  the  second 
part  to  make  either  payments  or  perform  any  of  the  covenants 
on  his  part  hereby  made  and  entered  into,  this  contract  shall, 
at  the  option  of  the  party  of  the  first  part,  be  forfeited  and 
determined,  and  the  party  of  the  first  part,  out  of  the  pay- 
ments already  made,  a  sufficient  sum  to  liquidate  all  damages 
sustained  by  the  party  of  the  first  part  on  account  of  the  non- 
<!ompliance  with  this  contract,  and  the  party  of  the  first  part 
shall  have  the  right  to  enter  and  take  possession  of  the  prem- 
ises aforesaid,  ana  it  is  mutually  understood  that  the  pay- 
ments mentioned  in  this  agreement  are  for  four  hundred 
dollars  due  party  of  the  first  part,  seventeen  hundred  dollars 
and  thirteen  cents  the  amount  of  a  judgment  held  by  party  of 
the  first  part  against  party  of  the  second  part,  and  twenty-five 
hundred  dollars  due  James  M.  Dougherty  from  party  of  the 
second  part  and  assumed  by  party  of  the  first  part ;  and  it  is 
mutually  agreed  that  if  at  any  time  within  the  limits  of  this 
28-129  Ijjm. 
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contract,  said  party  of  the  second  part  shall  see  fit  to  pay  all 
the  payments  mentioned  herein,  said  party  of  the  first  part- 
shall  comply  with  all  his  covenants  and  agreements  mentioned 
herein.  And  it  is  further  mutually  agreed  that  all  of  the  cov- 
enants and  agreements  herein  contained  shall  ^xtend  to  and 
be  obligatory  upon  the  heirs,  executors,  administrators  and 
assigns  of  the  respective  parties. 

"In  witness  whereof  the  parties  to  these  presents  have  here- 
unto set  their  hands  and  seals  the  day  and  year  first  above^ 
^'^ttei^-  "Herald  Catlett.       (Seal) 

"John  H.  Dougherty.  (Seal)** 

And  the  plaintiff  avers  that,  after  the  making  of  said  agree* 
ment,  the  said  plaintiff  entered  into  possession  of  the  premises- 
described  in  said  written  agreement,  and  continued  in  posses- 
sion thereof,  until  to-wit,  the  first  day  of  October,  1881.  And 
the  plaintiff  further  avers  that,  on  to-wit,  the  said  first  day  of 
October,  1881,  said  plaintiff  sold  the  undivided  one-half  of 
said  premises  to  one  McCabe,  and  said  defendant,  at  the  re- 
quest of  the  plaintiff,  conveyed  said  undivided  one-half  to  said 
McCabe. 

"And  plaintiff  further  avers  that  afterwards,  to-wit,  on  the 
second  day  of  October,  1881,  and  while  the  plaintiff  was  in 
possession  of  said  remaining  undivided  half  of  said  premises 
not  sold  to  said  McCabe,  said  plaintiff  and  said  defendant  en- 
tered into  a  verbal  agreement  whereby  said  plaintiff  agreed  ta 
sell  and  surrender  to  said  defendant  the  said  undivided  one- 
half  of  said  premises  so  in  the  possession  otdhe  plaintiff,  and 
said  defendant,  in  consideration  thereof,  agreed  to  pay  to  said 
plaintiff  the  sum  of  thirty-five  hundred  dollars. 

"And  plaintiff  avers  that,  after  the  making  of  said  verbal 
agreement,  and  in  consideration  thereof,  to-wit,  on  the  day 
and  year  last  aforesaid,  the  plaintiff  surrendered  to  said  de- 
fendant the  possession  of  said  undivided  one-half  of  said 
premises,  and  said  defendant  has  ever  since  said  time  and 
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until,  to-wit,  the  first  day  of  January,  1885,  remained  in  pos- 
session of  said  nndivided  one-half,  and  on,  to-wit,  said  last 
day  and  year  aforesaid,  at  the  county  aforesaid,  sold  and  con- 
veyed said  premises  for,  to-wit,  the  sum  of  four  thousand  dol- 
lars to  a  third  person,  with  the  knowledge  of  said  plaintiff. 

"And  plaintiff  avers  that,  at  the  time  of  making  of  said  first 
mentioned  written  agreement,  and  at  the  time  of  the  making 
of  said  verbal  agreement,  and  until  the  said  sales  and  con- 
veyances by  said  defendant  to  said  third  person,  said  defend- 
ant was  the  owner  of  the  legal  title  to  said  premises  in  said 
written  agreement  mentioned.  By  means  whereof  said  defend- 
ant became  and  was  liable  to  pay  unto  the  plaintiff  said  sum 
of  thirty-five  hundred  dollars  when  thereunto  afterwards  re- 
quested. Yet,  the  said  defendant,  though  often  requested,  has 
not  yet  paid  the  same  or  any  part  thereof  to  the  plaintiff,  but 
so  to  do  has  hitherto  wholly  neglected  and  refused  and  still 
does  neglect  and  refuse,  to  the  damage  of  the  plaintiff  of  three 
thousand  dollars,  and  hence  he  brings  his  suit." 

The  defendant  pleaded,  among  other  things,  the  statute  of 
frauds,  to  which  plea  the  plaintiff  demurred,  and  said  demurrer 
being  overruled,  the  plaintiff  elected  to  abide  by  his  demurrer, 
whereupon  final  judgment  was  entered  in  favor  of  the  defend- 
ant for  costs.  From  this  judgment  the  plaintiff  appealed  to 
the  Appellate  Court  and  assigned  for  error  the  decision  of  the 
Circuit  Court  overruling  said  demurrer.  On  said  appeal  the 
judgment  of  the  Circuit  Court  was  aflSrmed,  and  from  said 
judgment  of  affirmance  the  plaintiff  has  appealed  to  this  court. 

Mr.  J.  B.  Mann,  for  the  appellant : 

Full  performance  takes  the  case  out  of  the  statute,  at  law. 
Waterman  on  Specific  Perf.  sec.  259. 

It  is  true,  that  under  the  original  contract  appellant  had 
an  equitable  estate  in  the  land ;  but  it  was  only  by  virtue  of 
the  contract,  and  when  that  was  rescinded,  the  rescission  was, 
ipso  facto,  a  conveyance  or  merger  of  the  equitable  title  in  the 
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legal  title  held  by  appellee.  Such  rescission  could  be  made 
by  parol.  *  FaJh  v.  Carpenter,  28  Am.  Dec.  605 ;  Deehago  v. 
Lewis,  21  id.  769 ;  Munroe  v.  Perkins,  20  id.  475 ;  Dearborn 
V.  Cross,  7  Cow.  48 ;  MorriU  v.  Colehour,  82  111.  619 ;  Brom 
V.  Gaffney,  28  id.  149. 

It  has  always  been  the  rule,  that  surrenders,  to  take  effect 
infvAuro,  must  be  in  writing,  under  the  Statute  of  Frauds, 
when  the  lease  is  for  a  term  which  necessitates  its  being  in 
writing.  (Reed  on  Statute  of  Frauds,  sec.  765.)  But  a  sur- 
render, effective  in  pr<esenti,  may  be  made  by  parol,  where 
possession  is  taken  by  the  landlord.  Baker  y.  Pratt,  15  HL 
668 ;  Dills  v.  Stohie,  81  id.  202. 

Moreover,  the  facts  set  up  in  this  declaration  show  that  the 
appellee  has  sold  and  conveyed  the  legal  title  to  a  third  person 
with  the  knowledge  of  the  appellant,  and  that  such  acts  raise 
a  liability  on  the  part  of  the  appellee  to  pay  the  appellant  at 
least  the  contract  price  of  $3500,  and  that  the  Statute  of 
Frauds  does  not  in  an3rwise  apply  to  such  a  transaction. 

Mr.  W.  R.  Lawrence,  for  the  appellee : 

Under  the  Statute  of  Frauds  there  is  no  distinction  between 
legal  and  equitable  estates  in  lands.  It  is  merely  a  statute 
governing  the  rules  of  evidence.  It  does  not  render  verbal 
agreements  for  the  sale  of  an  interest  in  land  void,  but  pre- 
scribes that  they  are  voidable  at  the  option  of  either  party 
seeking,  in  a  court  of  law,  to  enforce  them.  Hughes  v.  Moore, 
7  Cranch,  176. 

Part  performance  of  a  contract  within  the  statute  has  no 
efifect  to  take  the  case  out  of  its  provisions.  This  can  only 
be  done  in  equity.     Wheeler  v.  Frankenthal,  78  HI.  124. 

We  refer  to  the  following  authorities  relied  upon  and  quoted 
from  by  the  court  below  in  support  of  its  opinion  in  this  case : 
Goucher  v.  Martin,  9  Watts,  106 ;  Howard  v.  Boston,  7  Johns. 
205;  Dial  v.  Grain,  10  Texas,  444;  2  Eeed  on  Statute  of 
Frauds,  sec.  456 ;  Broom  on  Statute  of  Frauds,  sec.  229. 
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Mr*  Justice  Bailey  delivered  the  opinion  of  the  Court : 

The  only  questions  presented  by  this  appeal  are  those  aris- 
ing upon  the  plea  of  the  Statute  of  Frauds.  It  appears  from 
the  declaration  that,  prior  to  the  date  of  the  contract  upon 
which  the  suit  is  brought,  the  plaintiff  and  defendant  entered 
into  an  agreement  in  writing,  by  which  the  defendant,  in  con- 
sideration ol  a  certain  sum  of  money  then  paid  to  him  by  the 
plaintiff,  and  of  certain  other  payments  thereafter  to  be  made, 
agreed  to  convey  to  the  plaintiff  certain  lands  in  Vermilion 
county ;  that  the  plaintiff  thereupon  entered  into  possession 
of  said  lands ;  that  while  so  in  possession  he  sold  an  undivided 
half  of  the  lands  to  one  McCabe,  the  defendant  conveying  said 
tindivided  half  to  McCabe  at  the  plaintiff's  request ;  that  after 
such  conveyance  was  made  and  while  the  plaintiff  was  still  in 
possession  of  the  remaining  undivided  half,  the  plaintiff  and 
defendant  entered  into  a  verbal  agreement  whereby  the  plaintiff 
agreed  to  sell  and  surrender  to  the  defendant  said  undivided 
half  still  in  his  possession,  the  defendant  agreeing,  in  consid- 
eration thereof,  to  pay  the  plaintiff  the  sum  of  $3500 ;  that  the 
plaintiff  thereupon  surrendered  to  the  defendant  the  possession 
ol  said  undivided  half  of  said  premises,  and  that  the  defendant 
retained  the  same  in  his  possession,  and  afterward?  sold  and 
conveyed  it  to  a  tliird  person,  with  the  plaintiff's  knowledge, 
for  the  sum  of  $4000.  The  suit  is  brought  to  recover  of  the 
defendant  the  consideration  of  said  verbal  agreement. 

The  second  section  of  the  Statute  of  Frauds  of  which  the 
defendant  setke  by  his  plea  to  avail  himself  is  as  follows : 
"No  action  shall  be  brought  to  charge  any  person  upon  any 
contract  for  the  sale  of  lands,  tenements  or  hereditaments,  or 
any  interest  in  or  concerning  them,  for  a  longer  term  than 
one  year,  nnlesB  such  contract  or  some  memorandum  or  note 
thereof  shall  be  in  writing  and  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  thereunto  lawfully 
authorized  in  writing  signed  by  such  party." 
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The  execution  by  the  defendant  to  the  plaintiflF  of  the  written 
contract  of  sale  alleged  in  the  declaration  vested  in  the  plain- 
tiff an  equitable  interest  in  the  lands  therein  described/  and 
there  can  be  no  doubt  that  such  interest  was  an  interest  in  or 
concerning  lands  within  the  meaning  of  said  statute.  That  the 
statute  of  frauds  embraces  equitable  as  well  as  legal  interests 
in  land  is  well  settled.  Browne  on  Statute  of  Frauds,  sec.  229. 
As  said  by  Mr.  Justice  Story  in  Smith  v.  Burnham,  3  Sumner, 
435,  "A  contract  for  the  conveyance  of  lands  is  a  contract  re- 
specting an  interest  in  lands.  It  creates  an  equitable  estate 
in  the  vendee  in  the  very  lands,  and  makes  the  vendor  a  trustee 
for  him.  A  contract  for  the  sale  of  an  equitable  estate  in 
lands,  whether  it  be  under  a  contract  for  the  conveyance  by 
a  third  party,  or  otherwise,  is  clearly  a  sale  of  an  interest  in 
lands,  within  the  Statute  of  Frauds."  See  also  Richards  v. 
Richards,  9  Gray,  313;  Hughes  v.  Moore,  7  Cranch,  176; 
Simms  v.  KiUian,  12  Ired.  252 ;  Dial  v.  Grain,  10  Texas,  444; 
Catlett  V.  Dougherty,  21  111.  App.  116 ;  Jevne  v.  Osgood,  57  DL 
340. 

The  plaintiff  contends  that  the  acts  performed  by  him  un- 
der his  oral  contract  to  sell  and  surrender  his  interest  in  said 
lands  to  the  defendant  constitute  such  a  performance  as  should 
take  the  case  out  of  the  statute.  The  only  act  of  performance 
|r'  alleged  in  the  declaration  is  the  delivery  of  possession  of  the 

premises  sold  to  the  defendant.  There  is  no  allegation  of  any 
cancellation  or  surrender  of  the  defendant's  contract  to  con- 
vey the  lands  to  the  plaintiff  on  payment  of  the  purchase 
money,  nor  is  the  cancellation  of  said  contract  averred,  either 
directly  or  inferentially.  It  will  therefore  be  presumed  that 
said  contract  is  still  held  by  the  plaintiff  as  a  valid  and  sub- 
sisting legal  obligation  against  the  defendant.  The  averments 
of  the  declaration  therefore,  as  we  interpret  them  show  a  par- 
tial and  not  a  complete  performance. 

The  doctrine  of  part  performance  is  a  doctrine  of  equity  and 
does  not  prevail  at  law.     Mr.  Browne,  in  his  Treatise  on  the 
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Btatute  of  Frauds^  sec.  451,  says :  "It  is  settled  by  a  long 
aeries  of  authorities,  that  a  part  execution  of  a  verbal  contract ' 
wilhiu  the  Statute  of  Frauds  has  no  eflPect  at  law  to  take  the 
case  out  of  its  provisions,"  and  in  support  of  this  statement  a 
large  number  of  cases  are  cited  in  a  note.  To  same  effect  see 
2  Beed  on  the  Statute  of  Frauds,  sec.  548,  and  authorities 
cited  in  note.  The  same  rule  has  been  frequently  announced 
by  this  court-  Warner  v.  Hale,  65  111.  395 ;  Wheeler  v.  Frank- 
^tk(d,  TS  id.  124;  Creighton  v.  Sanders,  89  id.  543. 

The  plaintiff's  contention  is,  that  the  facts  averred  in  the 
declaration  amount  to  a  rescission  of  the  defendant's  contract 
io  convey,  and  that  such  rescission,  coupled  with  a  deUvery  of 
possession,  should  be  held  to  be  tantamount  to  a  complete 
performance.  The  difficulty  with  this  view  is  that  no  rescis- 
sion is  averred,  either  directly  or  inferentially.  The  only  aver- 
ment is  that  the  plaintiff  had  surrendered  the  possession  to 
the  defendant  who  already  had  the  legal  title,  and  that  the 
defendaJit  subsequently  conveyed  the  land,  with  the  plaintiff's 
knowledge,  to  a  third  person.  A  surrender  of  possession  did 
not  necessarily  involve  a  rescission  of  the  defendant's  contract, 
since  such  surrender  of  possession  may  be  entirely  consistent 
with  an  intention  on  his  part  to  retain  the  defendant's  con- 
tract with  a  view  of  subsequently  enforcing  it  against  him. 
The  pleading  must  be  construed  most  strongly  against  the 
pleader,  and  as  the  declaration  contains  no  averment  of  a  re- 
scission or  of  any  facts  from  which  a  rescission  must  be  nec- 
-essarily  implied,  it  must  be  presumed  that  none  was  made  or 
intended.  If  the  plaintiff  relied  on  the  theory  of  a  rescission 
he  should  have  averred  it,  and  not  having  done  so,  he  cannot 
recover  upon  a  theory  not  supported  by  his  declaration. 

We  are  unable  to  see  that  any  special  force  is  to  be  given, 
in  this  connection,  to  the  averment  that  the  defendant  had 
■conveyed  the  land  to  a  third  person  with  the  plaintiff's  knowl- 
edge. It  might  perhaps  have  been  different  if  such  conveyance 
liad  been  made  with  the  plaintiff's  consent  and  approbation. 
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The  legal  effect  of  the  conveyance,  so  long  as  it  does  not  ap- 
pear to  have  been  made  with  the  plaintiff's  consent,  is  merely 
to  place  it  out  of  the  defendant's  power  to  perform  his  eon- 
tract  to  convey  the  land  to  the  plaintiff,  but  it  has  no  ten- 
dency to  work  a  rescission  or  cancellation  of  the  contract,  or 
to  absolve  the  defendant  from  his  liability  thereon,  and  thia 
is  in  no  way  affected  by  the  mere  knowledge  of  the  plaintiff 
that  the  conveyance  was  being  made.  We  are  of  the  opinion 
that  the  demurrer  to  the  defendant's  plea  was  properly  over- 
ruled. The  judgment  of  the  Appellate  Court  will  therefore- 
be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Wilkin  took  no  part. 
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Charles  W.  Eockhold 

V, 

The  Canton  Masonic  Mutual  Benevolent  Society. 

Filed  at  Ottawa  June  15, 1889, 

1 .  Gobpobations — ascertaining  their  powers — the  mode — under  a  gen^ 
eral  law  or  a  special  charter.  In  ascertaining  the  scope  of  the  powers- 
of  corporations,  the  only  difference  between  one  organized  under  a 
general  law  and  one  created  by  special  statute  is,  that  in  the  former  the 
court  will  look  to  the  certificate  of  the  promoters,  while  in  the  latter 
to  the  sx)ecial  statute.  The  rule,  however,  for  construing  the  instru- 
ments is  necessarily  the  same. 

2.  Same — what  powers  may  be  exercised.  In  both  kinds  of  priyate 
corporations  their  powers  are  such  as  are  specifically  enumerated,  and 
such  others  as  are  incidental  or  necessary  to  carry  the  express  powers- 
into  effect.    They  may  not  exercise  any  other  powers  than  these. 

3.  Life  insubance — benefit  sooieties — who  may  be  a  beneficiary— of 
an  endowment  to  a  member.  A  benevolent  society  organized  niider  the 
laws  of  this  State  for  the  purpose  of  giving  ''financial  aid  and  benefit 
to  the  widows,  orphans  and  heirs  or  devisees  of  deceased  members,"  has- 
no  power  to  issue  a  certificate  of  membership  payable  to  a  member 
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upon  hiB  anjying  at  a  certain  specified  age,  or  after  he  has  been  a  mem- 
ber  in  good  standing  for  a  given  number  of  years,  and  no  recovery  can 
be  had  by  a  member  on  such  a'  certificate. 

4.  An  undertaking  of  such  a  society  to  pay  a  given  sum  of  money  to 
a  member  upon  his  arriving  at  a  certain  age,  or  after  he  has  been  a 
member  in  good  standing  for  a  specified  time,  is  not  intended  to  bene- 
fit the  widow,  orphans,  heirs  and  devisees  of  a  deceased  member.  In 
such  a  contract  the  member  himself  is  the  sole  beneficiary. 

5.  An  undertaking  intended  to  benefit  the  widow,  orphans,  heirs 
and  devisees  of  a  deceased  member,  must  be  an  undertaking  to  pay, 
after  the  death  of  the  member,  directly  to  the  widow,  orphans,  heirs 
or  devisees  of  such  deceased  member,  or  at  least  in  such  way  that  they 
shall  be  the  immediate  recipients  of  the  use  of  the  sum  to  be  paid.  The 
word  "benefit,"  in  a  certificate,  will  be  assumed  to  have  been  used  in  its 
legal  sense, — that  of  the  direct  and  absolute  enjoyment  of  the  sum  to 
be  paid,  or  of  its  use. 

6.  ^k3SJ&— contract  of  insurance — as  distinguished  from  the  usual  bene^ 
Jit  certificate.  A  certificate  of  membership  issued  by  a  benevolent  so- 
ciety, whereby  the  society  undertakes,  in  view  of  the  age  and  condition 
of  health  of  the  member,  in  consideration  of  a  present  payment  and  of 
the  agreement  to  pay  other  contingent  sums  in  the  future  by  him,  to 
pay  a  sum  to  him,  or  to  his  widow  or  heirs,  etc.,  contingent  as  to  time, 
upon  the  duration  of  his  life,  is,  aside  from  .all  statutory  definitions  and 
classifications,  a  contract  of  life  insurance. 

7.  And  it  has  been  held,  that  such  an  undertaking  is  none  the  less 
a  contract  of  insurance  because  the  amount  to  be  paid  by  the  corpora- 
tion Is  not  a  gross  sum,  but  a  sum  graduated  by  the  number  of  members 
holding  similar  contracts ;  nor  because  a  portion  of  the  premimn  is  to 
be  i>aid  tii)on  the  uncertain  periods  of  the  death  of  such  members ;  nor 
because,  in  case  of  non-payment  of  assessments  by  members,  the  oon- 

I  tract  provides  no  means  of  enforcing  payment  thereof ;  nor  because  it 

is  to  pay  certain  sums  of  money  as  endowments  to  living  members. 

j  8.    Same — act  of  1869 — applies  to  what  classes  of  life  insurance  com^ 

\  panies.     The  provisions  of  the  act  of  1869,  relating  to  life  insurance 

I  companies,  which  provide  the  steps  to  be  taken  by  such  companies  as 

conditions  to  their  taking  risks  and  issuing  policies,  make  no  exception 
i  as  to  any  class  of  life  insurance  companies,  but  that  act  relates  to  mu- 

'  toal  as  Tvell  as  stock  companies,  and  was  clearly  intended  to  apply  to 

I  all  life  insurance  companies. 

9.  Saxe— former  decisions.  It  was  not  held  in  the  cases  of  Commer- 
cial League  t.  The  PeoplCy  90  111.  166,  and  Martin  v.  StubhingSy  126  id. 
387,  that  the  act  of  1869,  in  relation  to  life  insurance  companies,  had  no 
application  to  beneficiary  certificates  like  the  one  in  this  case.  It  was 
not  found  necessary,  in  either  of  those  cases,  to  consider  the  effect  of 
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the  act  of  1869,  as  it  was  before  that  aot  was  affected  by  the  act  of  1872, 
as  amended  by  the.  act  of  1874;  but  those  cases  were  considered  solely 
with  reference  to  the  aot  of  1869,  as  affected  by  the  act  of  1872,  as 
amended. 

10.  Same— oc<  of  1872-^ts  effect  upon  the  act  of  1869— and  of  the  act 
of  1874,  The  act  of  1872  did  not  change  the  law  of  1869,  which  prohib- 
itad  all  life  insurance  companies  from  transacting  business  in  this  State 
without  complying  with  the  requirements  of  the  act  of  1869.  But  the 
amendatory  act  of  1874  authorized  the  issue  of  certificates  by  beneyolent 
aocietiea,  to  the  extent  that  they  were  for  the  benefit  of  the  widows, 
orphans,  heirs  and  devisees  of  deceased  members,  but  left  the  law 
precJiiely  as  it  was  before,  with  reference  to  the  clause  obligating  pay- 
ment to  be  made  to  a  member  in  his  lifetime,  upon  arriving  at  the  age 
-of  seventy  years,  or  after  having  been  a  member  in  good  standing  for 
twenty- five  years. 

It.  Same — act  of  1883— as  enlarging  the  powers  of  then  e^riating'Oom' 
panies.  Section  9  of  the  act  to  provide  for  the  organization  and  man- 
agement of  corporations,  associations,  etc.,  for  the  purpose  of  furnishing 
life  indemnity  or  pecuniary  benefit  to  widows,  orphans,  heirs,  relatives 
and  devisees  of  deceased  members,  accident  or  i>ermanent  disability 
to  members  thereof,  approved  June  18, 1883,  does  not  extend  the  powers 
«f  the  then  existing  corpoi*ations,  or  make  valid  acts  done  by  them  be- 
yond the  scope  of  their  powers. 

12,  That  act  simply  professes  to  exempt  the  corporations  or  societies 
created  for  the  enumerated  purposes,  from  the  operation  of  the  insur- 
anae  laws,  and  to  require  them  to  comply  with  the  provisions  of  that 
aetf  and  it  is  prospective,  only,  in  its  operation. 

13.  Construction  op  btatutbs  — legislative  construction — whether 
btndtitg  on  the  courts.  The  legislature,  even  by  an  act  expository  in 
form  J  can  not  instruct  the  judiciary  how  to  construe  statutes,  any  more 
ih&n  the  judiciary  can  instruct  the  legislature  what  statutes  it  shall 
^naot. 

14*  Bahe — contemporaneous  enactments — as  aiding  in  construction, 
lu  determining  the  meaning  of  obscure  clauses  in  statutes  it  may  often 
bo  important  to  look  into  other  enactments  by  the  same  legislature, 
having  reference  to  the  same  subject  matter,  as  showing  the  sense  in 
which  the  language  was  evidently  employed ;  but  the  enactments  of 
a  gub^^quent  legislature,  composed  of  different  members,  have  no  more 
value  in  that  respect  than  the  acts  of  any  other  department  of  govern- 
ment. 

1&.  The  fact  that  the  legislature  may  have,  by  subsequent  acts,  mani- 
fested a  willingness  to  restrict  the  operation  of  the  general  Insurance 
law  in  behalf  of  benevolent  societies,  from  time  to  time,  and  to  broaden 
correspondingly  the  scope  of  benevolent  societies,  can  not  be  regarded 
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as  an  indication  of  the  meaning  of  prior  legislation  on  the  same  sub- 
ject What  was  originally  within  the  operation  of  the  insurance  laws 
remains  there  nntll  withdrawn  therefrom  by  subsequent  legislation, 
and  such  subsequent  legislative  act  must  clearly  show  what  is  intended 
to  be  withdrawn  from  the  operation  of  prior  acts. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Peoria 
county ;  the  Hon.  T.  M.  Shaw,  Judge,  presiding. 

This  was  an  action  on  a  certificate  of  the  Canton  Mutual 
Benevolent  Society,  on  the  following  agreed  facts : 

'^ First — That  said  defendant  is  a  corporation  organized 
under  the  laws  of  the  State  of  Illinois  relating  to  corporations 
not  for  pecuniary  profit,  and  not  an  insurance  company,  as 
defined  by  the  statute  under  which  the  said  company  was  or- 
ganized, its  object  being  to  give  financial  aid  and  benefit  to 
the  widows,  orphans  and  heirs  or  devisees  of  deceased  mem- 
berSy  as  set  forth  in  the  certificate  of  organization  issued  by 
the  Secretary  of  State,  with  the  accompanying  statement  of 
the  particular  business  and  objects  for  which  it  was  formed, 
(a  copy  of  which  is  hereto  attached,  and  marked  'Exhibit  A,' 
and  made  a  part  of  this  agreement,)  said  certificate  hehig  dated 
March  30, 1874,  and  on  the  9th  day  of  April,  1874,  adopted  a 
constitution  and  by-laws, — a  copy  of  which  is  hereto  attached, 
marked  'Exhibit  B,'  and  made  a  part  of  this  agreement ;  and 
said  defendant  corporation  commenced  to  do  business,  and 
continued  up  to  the  present  time. 

"* Second — That  the  constitution  of  said  corporation  con- 
'iained  in  article  7,  section  1,  'that  the  board  of  directors  shall 
pay  to  the  members  holding  certificates,  a  sum  equal  to  one 
($1.00)  dollar  for  every  member  of  the  division  to  which  he 
shall  belong,  upon  such  surviving  member  arriving  at  the  age 
of  seventy  (70)  years,  or  after  he  shall  have  been  a  member 
for  twenty-five  consecutive  years;'  and  that  article  6,  sec- 
tion ly  of  the  by-laws  of  said  defendant  corporation,  requires 
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the  board  of  directors  of  said  corporation  to  furnish  all  mem- 
bers of  said  society  with  a  certificate  containing  the  agreement 
on  the  part  of  the  society  and  its  members, — which  said  ar- 
ticle 7  and  article  6  are  to  be  found  in  said  'Exhibit  B,'  here- 
to attached. 

"Tfeird— That,  to- wit,  on  the  24th  day  of  May,  A.  D.  1875, 
the  plaintiff  became  a  member,  and  a  certificate  of  member- 
ship in  said  society  was  issued  to  the  said  plaintiff,  containing 
the  provisions  of  said  article  7  of  the  constitution  of  said  bo- 
ciety  to  pay  benefit  to  said  plaintiff  on  his  arriving  at  the  age  of 
seventy  years, — a  copy  of  which  certificate  is  hereto  attached 
and  made  a  part  of  this  agreement,  and  marked  'Exhibit  C 

''Fourth — That  said  plaintiff  has,  since  the  time  of  receiving 
said  certificate,  paid  all  assessments,  Nos.  1  to  51  inclusive, 
such  assessments  amounting  in  the  aggregate  to  $165.60,  the 
same  being  all  assessments  for  which  said  plaintiff  was  liable 
by  virtue  of  holding  said  certificate  and  being  a  member  of 
said  society ;  but  in  no  case  has  said  defendant  corporation 
exercised  the  power  of  paying  or  collecting  benefits  to  be  paid 
to  living  members  of  said  society,  and  in  no  case  has  the  plain- 
tiff beeq  required  by  said  society  to  pay  any  such  assessments, 
the  defendant  believing  it  had  no  power  to  make  any  such 
assessments. 

''Fifth — Said  plaintiff,  to-wit,  on  the  25th  day  of  December, 
A.  D.  1886,  arrived  at  the  age  of  seventy  years,  and  that 
thereupon  he  served  notice  upon  said  corporation  defendant, 
making  proof  that  he  had  arrived  at  the  age  of  seventy  years, 
and  demanded  that  he  be  paid  the  amount  due  him  by  the 
terms  of  his  certificate, — a  copy  of  which  notice  is  hereto  at- 
tached, marked  'Exhibit  F.'  No  objection  has  been  made  to 
said  notice.  That  Division  A,  of  which  he  was  a  member, 
then  contained  1836  members,  but  only  597  members  of  Divi- 
sion A  held  certificates  containing  said  clause  to  pay  benefits 
to  living  members,  and  1239  of  said  members  of  Division  A 
held  certificates  in  which  only  benefits  were  to  be  paid  to  their 
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Mridows,  orphans  and  heirs  or  devisees  of  said  deceased  mem- 
ber,— as  per  exhibit  hereto  attached,  marked  'Exhibit  G.' 
And  that  said  president  and  said  officers  of  said  society,  or  its 
board  of  directors,  have  neglected  and  refused,  and  now  neg- 
lect and  refuse,  to  make  such  assessment,  or  to  pay  said  sum 
equal  to  the  members  in  said  Division  A,  as  aforesaid,  or  any 
part  thereof. 

*'Sixth — That  after  notice  by  the  Auditor  of  the  Siate  of 
Illinois,  as  set  forth  in  section  7  of  this  agreement,  the  secre- 
tary of  the  said  defendant  corporation,  by  order  of  the  board 
of  directors,  issued  and  gave  notice  to  each  member  of  said 
society  that  the  issuing  of  certificd>tes  containing  the  endow- 
ment clause,  to  pay  benefits  to  living  members,  would  be  dis- 
continued, and  the  same  stricken  out, — a  copy  of  which  notice 
mailed  to  said  plaintiff  is  hereto  attached,  marked  'Exhibit  H.' 

** Seventh — The  Auditor  of  the  State  of  Illinois,  and  ex-offido 
insurance  commissioner  of  said  State,  notified  the  officers  of 
the  defendant  corporation  to  cease  issuing  certificates  contain- 
ing provision  to  pay  to  living  members  of  said  society,  and 
that  he,  as  well  as  the  Attorney  General  of  said  State  of  Dli- 
nois,  stated,  and  so  informed  the  officers  of  the  society,  that 
if  they  or  the  said  society  attempted  to  carry  out  the  provision 
of  said  certificate  paying  living  members  of  said  society,  they 
would  take  steps  to  arrest  and  cancel  the  charter  of  said  so- 
ciety, and  prosecute  said  officers  for  a  violation  of  law  govern- 
ing such  corporations, — ^which  said  notice  is  hereunto  attached, 
and  marked  'Exhibit  M.' 

** Eighth — That  in  consequence  of  said  notice  of  said  Auditor 
and  said  Attorney  General,  as  aforesaid,  to- wit,  on  the  21st 
day  of  November,  A.  D.  1881,  said  society  made  said  change 
in  the  form  of  certificates  issued  by  said  society, — a  blank 
form  of  which  is  hereto  attached,  and  marked  'Exhibit  N.' 
That  after  the  aforesaid  action  of  said  society,  *  *  *  and 
the  issuing  of  amended  form  of  certificate,  the  plaintiff  has 
continued  to  pay  assessments  that  have  been  since  then  made. 
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with  other  members  who  have  held  the  amended  form  of  cer- 
tificate." 

The  exhibits  are  as  follows : 

[ExhMt  4.] 
"State  op  Illinois,  Department  of  State, 
Geo.  H.  Harlow,  Sbc'y  of  State. 
^To  all  to  whom  these  presents  shall  come — Greeting: 

"Whereas,  a  certificate,  duly  signed  and  acknowledged,  hav- 
ing been  filed  in  the  office  of  the  Secretary  of  State  on  the  30th 
day  of  March,  A.  D.  1874,  for  the  organization  of  the  Canton 
Masonic  Mutual  Benevolent  Society,  under  and  in  accordance 
with  the  provisions  of  'An  act  concerning  corporations,'  ap- 
proved April  18,  1872,  and  in  force  July  1,  1872, — a  copy  of 
which  certificate  is  hereto  attached : 

"Now,  therefore,  I,  George  H.  Harlow,  Secretary  of  State  of 
the  State  of  Illinois,  by  virtue  of  the  powers  and  duties  vested 
in  me  by  law,  do  hereby  certify  that  the  said  Canton  Masonic 
Mutual  Benevolent  Society  is  a  legally  organized  corporation 
under  the  laws  of  this  State. 

"In  testimony  whereof  I  have  hereto  set  my  hand, 
and  caused  to  be  affixed  the  great  seal  of  State. 
"Done  at  the  city  of  Springfield,  this  30th  day  of  March,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy- 
four,  and  of  the  independence  of  the  United  States  the  ninety- 
eighth.  Geo.  H.  Harlow, 

Secretary  of  State.^ 

"We,  William  Parlin,  William  H.  Craig,  Arthur  Bell,  J.  C. 
Brinkerhoff,  John  Chaffee,  James  E.  McQuaid,  Henry  H.  Qing- 
enpeel,  William  A.  Childs  and  Henry  A.  Thompson,  of  the  city 
of  Canton,  in  the  county  of  Fulton  and  State  of  Illinois,  and 
citizens  of  the  United  States,  do  hereby  certify  that  we  have 
associated  ourselves  for  the  purpose  of  forming  a  society,  which 
shall  be  known  as  the  'Canton  Masonic  Mutual  Benevolent 
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Society,*  with  its  principal  office  at  Canton,  Pulton  county, 
Illinois,  The  business  and  object  of  this  society  shall  be  to 
give  Enaneial  aid  and  benefit  to  the  widows,  orphans  and  heirs 
or  deviBees  of  deceased  members ;  that  the  number  of  its  di- 
rectors shaU  consist  of  seven,  and  the  names  of  the  directors 
for  the  first  year  are  as  follows :  William  Parlin,  William  H. 
Craig,  Arthur  Bell,  J.  C.  Brinkerhoflf,  John  Chaflfee,  James  R. 
McQiiaid  and  Henry  Clingenpeel. 

'^Witness  our  hands  and  seals,  this  30th  day  of  March^ 
A.  D.  1874.  William  Parlin,        [Seal.] 

W.  H.  Craig,  [Seal.] 

A.  Bell,  [Seal.] 

John  Chaffee,  [Seal.] 

J.  R.  McQuAH),  [Seal.] 

J.  C.  Brinkerhoff,  [Seal.] 
H.  H.  Clingenpeel,  [Seal.] 
Henry  A.  Thompson,  [Seal.] 
W.  A.  Childs.  [Seal.]'' 

To  this  is  appended  a  certificate  of  acknowledgment. 

[Exhibit  B.] 
The  only  portions  of  the  constitutio^  material  here  are  the 
following : 

"Article  H. — Object. 
'*Sec- 1<   The  business  and  object  of  this  society  shall  be  to 
give  financial  aid  and  benefit  to  the  widows,  orphans  and  heirs 
or  devisees  of  deceased  members. 

Article  IV. — Membership. 
"Sec.  1.  The  society  shall  be  limited  to  six  thousand  mem- 
bers, and  shall  be  divided  into  three  divisions.  Division  A 
Bhall  be  limited  to  three  thousand  members,  Division  B  shall 
be  limited  to  two  thousand  members,  and  Division  C  shall  be 
Kitdted  to  one  thousand  members.  Members  may  hold  certi- 
ficates in  any  or  all  of  the  divisions  by  payment  of  fees  in  the 
divisions  to  which  they  belong.  Division  A  to  be  filled  first. 
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But  members  may  be  transferred  from  a  higher  to  a  lower 
division  on  payment  of  fifty  cents,  and  members  of  Division  G 
may  be  transferred  to  Division  B  by  payment  of  two  dollars, 
or  to  Division  A  on  payment  of  four  dollars.  Members  of 
Division  B  may  be  transferred  to  A  on  payment  of  two  dollars. 

"Sec.  2.  The  requisite  qualification  for  membership  shall 
be,  that  the  applicant  be  an  affiliated  Master  Mason  in  good 
fitanding,  a  resident  of  the  State  of  Illinois,  sound  and  in  good 
health,  and  between  twenty-one  and  sixty  years  of  age. 

"Sec.  3.  Applications  for  membership  shall  be  made  to  the 
officers  of  the  society,  and  shall  be  on  the  printed  forms  fur- 
nished by  the  society.  The  application  must  be  accompanied 
by  a  fee  of  five  dollars,  until  the  society  shall  number  one 
thousand  members ;  a  fee  of  seven  dollars  from  one  thousand 
to  two  thousand  members ;  and  a  fee  of  nine  dollars  from  two 
thousand  members  to  three  thousand  members ;  and  the  cer- 
tificate of  three  of  the  officers  of  the  lodge  to  which  the  ap- 
plicant belongs,  as  to  the  truth  of  the  answers  given  in  the 
application  prescribed  by  the  forms  of  the  society. 

Article  V. — Classification  of  Members. 
"Sec.  1.  The  members  of  the  society  shall  be  divided  into 
four  classes,  according  to  age,  those  from  21  to  30  years  of 
age  constituting  the  first  class ;  those  from  30  to  40  years  the 
second  class ;  those  from  40  to  50  years  the  third  class ;  those 
from  60  to  60  years  the  fourth  class. 

Article  VI. — Assessments. 
"Sec.  1.  Upon  the  death  of  a  member  of  the  society,  or 
upon  his  arriving  at  seventy  years  of  age,  or  after  he  has  been 
a  member,  in  good  standing,  for  twenty-five  consecutive  years, 
each  member  shall  be  assessed,  and  shall  pay  to  the  secretary 
of  the  society,  a  sum  according  to  the  class  of  which  he  is  a 
member,  as  follows :  Members  of  the  first  class,  $1.10 ;  mem- 
bers of  the  second  class,  $1.15;  members  of  the  third  class, 
§1.25;  members  of  the  fourth  class,  $1.80. 
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Article  VII. — Benefits, 
"Sec,  1.  Upon  the  death  of  a  member  of  the  society,  or 
upon  his  arriving  at  seventy  years  of  age,  or  after  he  has  been 
A  member^  in  good  standing,  for  twenty-five  consecutive  years, 
the  directors  shall  pay  to  the  heirs  or  legal  representatives,  or 
to  the  member  himself,  a  sum  equal  to  one  dollar  for  every 
member  of  said  society  of  the  division  to  which  he  is  or  was 
a  member,  within  sixty  days  after  proof  of  his  death,  or  arriv- 
ing at  legal  age  to  receive  it,  or  having  been  a  member,  in 
good  standing,  for  twenty-five  consecutive  years. 

Aeticle  VIII. — Permanent  Fund. 

"Sec*  1,  A  permanent  fund  shall  be  raised  in  the  manner 
folloiiiiig :  FiTBt,  from  admission  fees ;  second^  from  that  por- 
tion of  the  afisessments  not  used  for  the  payment  of  the  ben- 
efits or  expenees, — which  fund  shall  be  invested  in  United 
States  bonds  by  the  board  of  directors,  and  shall  be  for  the 
following  purposes :  First,  that  benefits  may  be  paid  to  the 
heira  of  deceased  members,  or  beneficiary  members,  before 
assessments  are  collected  from  survivors;  second,  to  insure 
stability  and  perpetuity,  to  make  up  the  deficit  caused  by 
those  who  fail  to  pay  assessments  and  for  whom  benefits  have 
been  paid,  and  to  provide  for  other  contingencies  that  may 
anse;  third,  to  pay  for  printing,  and  all  other  necessary  ex- 
penses of  management. 

"Sec.  2.  Whenever  the  directors  find  that  the  fund  is  large 
enough  to  pay  six  months'  benefits,  they  shall  pay  benefits 
for  three  months  without  assessing  members  who  have  been 
in  good  standing  five  full  years." 

The  following  are  the  only  by-laws  deemed  pertinent  at 

present : 

Article  I. 

"See,  6,  The  medical  examiner  shall  make  personal  ex- 
amination of  all  applications,  and  shall  give,  in  writing,  his 
opinion  of  the  character  of  the  risk. 

29-129  iLli. 
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Article  III. — Notice  of  Death, 
"Sec.  1.  Upon  the  death  of  a  member  of  the  societyj  or  of 
one  who  has  become  a  beneficiary  member,  the  secretary  shall 
send  by  mail,  to  the  post  office  address  of  each  member  of  the 
society,  a  notice,  giving  the  name  of  the  deceased  member  or 
the  beneficiary  member,  as  the  case  may  be,  and  the  lodge  to 
which  he  belonged,  and  the  assessment  due  from  each  mem- 
ber to  whom  such  notice  is  sent ;  or  the  secretary  may  employ 
a  suitable  person,  a  Mason,  in  each  town  or  city  where  the 
members  reside,  who  shall  act  for  the  secretaiy  in  serring  the 
notices,  either  personally  or  by  mail,  which  notice  so  sent  or 
served  shall  be  deemed  and  taken  to  be  a  lawful  and  sufficient 
notice  for  the  payment  of  the  assessment  so  called  for  and 
required.  Any  member  failing  to  pay  such  assessment  within 
ten  days  after  such  notice  has  been  served  upon  him,  shall  for- 
feit his  membership  in  the  society,  and  all  benefits  therefrom. 

Articlb  rV. — Suspension  or  Expulsion  from  LfOdge, 
"Sec.  1.    Suspension  for  conduct  unbecoming  a  Masdn,  or 
expulsion  from  his  lodge,  shall  cause  expulsion  from  this^ 
society." 

[Exhibit  C] 
"CANTON  MASONIC  MUTUAL  BENEVOLENT  SOCIETY- 
*Cl<i8a4.  Age,  58.  Division  A  ^  No.  IBS. 

"This  certificate  of  membership  witnesseth :  That  the  Can- 
ton Masonic  Mutual  Benevolent  Society,  in  consideration  of 
the  representations  made  to  it  in  the  application  for  member- 
ship, and  the  sum  of  five  dollars  to  it  in  hand  paid  by  Charles 
W.  Eockhold,  and  the  sum  of  one  and  80-100  dollars  to  be 
paid  by  the  said  Charles  W.  Eockhold  within  ten  days  after 
due  notice  has  been  served  upon  him  of  the  death  of  a  member 
of  this  society,  or  upon  his  arriving  at  seventy  yeaiB  of  age, 
or  after  he  has  been  a  member  in  good  standing  for  twenty- 
five  consecutive  years,  each  member  shall  be  assessed^  and 
shall  pay  to  the  secretary  of  the  society,  a  sum  according  to 
the  class  of  which  he  is  a  member,  do  promise  and  agree  to 
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and  with  the  said  Charles  W.  Eockhold,  his  heirs,  executors, 
administrators  and  assigns,  well  and  truly  to  pay,  or  cause 
to  be  paid,  to  the  said  Charles  W.  Eockhold,  or  to  his  wife,  if 
living,  if  not,  to  his  children  or  to  his  legal  representatives, 
the  sum  of  one  dollar  for  each  member  of  Division  A,  within 
sixty  days  after  due  notice  and  satisfactory  evidence  that  he 
is  a  beneficiary  member,  or  of  his  death.  And  it  is  alBo  un- 
derstood and  agreed,  that  if  the  said  Charles  W.  Eoekbold 
shall  not  pay  the  assessments  herein  before  named,  on  or  be* 
fore  the  time  mentioned  for  payment  thereof,  or  in  case  the 
said  Charles  W.  Eockhold  shall,  without  the  consent  of  the 
society,  previously  obtained  in  writing,  engage  in  any  military 
or  naval  service  whatsoever,  in  time  of  war  or  rebellion,  this 
certificate  shall  be  null,  void,  and  of  no  effect. 
"In  witness  whereof,  the  said  Canton  Masonic  Mutual  Benev- 
olent Society  has  caused  its  corporate  seal  to  be 
hereunto  affixed,  and  these  'presents  to  be  signed 
by  its  president  and  secretary,  at  Canton,  in  the 
county  of  Fulton,  and  State  of  Illinois,  this  24th 
day  of  May,  A.  D.  1875. 
C.  Brinkerhofp,  Sec,  Wm.  Parlin,  Pre*." 


]  Seal.  [ 


"Exhibit  F"  is  a  notice  in  writing,  verified  by  the  affi*Iavit 
of  Charles  W.  Eockhold,  that  he  became  of  the  age  of  seventy 
years  on  the  25th  day  of  December,  1886. 

[Exhibit  G.] 

"Total  number  of  members  admitted  to  membership  in 
Division  A,  of  the  Canton  Masonic  Mutual  Benev- 
olent Society,  from  date  of  its  organization  to  De- 
cember 25,  A.  D.  1887, i'7\^ 

Number  of  members  of  same  division  lost  by  death 
during  that  time, 91 

Number  of  members  lost  by  lapses,  same  time  -     828 

Total  number  members  lost  up  to  Dec.  25,  1886, f^lO 


Actual  membership  of  Division  A,  Dec.  25, 1886,     1S36 


Digitized  by  CjOOQ IC 


452        EocKHOLD  V.  Canton  Masonic  Bbnbv.  Socdbty. 
Statement  of  the  case. 

"I  hereby  certify  that  the  above  is  a  true  statement  of  the 
membership  of  Division  A,  of  flie  above  named  society,  De- 
cember  25,  1886.  q.  N.  Henklb,  Se.." 

[Exhibit  H.] 
"Office  of  Canton  Masonic  Mut.  Bbnev.  Soctbtt, 
Canton,  III.,  November  23,  188L 
**A  communication  received  this  day  from  Hon.  Chas.  P. 
Swigert,  State  Auditor,  informs  us  that  the  law  under  which 
this  society  was  organized  does  not  admit  of  making  assess- 
ments to  pay  benefits  to  surviving  members.     He  therefore 
directs  that  we  discontinue  the  issuance  of  certificates  of  mem- 
bership containing  that  feature  of  the  society's  plan.    We  have 
accordingly  stricken  out  that  portion  which  provides  for  the 
payment  of  benefits  to  members  'on  arriving  at  the  age  of 
seventy  years,  or  having  been  members,  in  good  standing,  for 
twenty-five  consecutive  years.'     Should  we  find,  after  further 
investigation,  that  we  can  lawfully  resume  the  use  of  this 
feature,  we  will  take  up  this  certificate  and  issue  one  provid- 
ing for  the  payment  of  benefits,  on  terms  as  stated  in  words 
erased  from  the  certificate  attached  hereto. 
H.  C.  Bolton,  Vice-Pres.  C.  N.  Hbnklb,  See." 


. " 


"Exhibit  K"  is  a  report  of  a  meeting  of  the  Canton  Mutual 
Benevolent  Society  held  on  the  1st  of  April,  1885,  in  regard 
to  amending  the  constitution  and  by-laws  pursuant  to  a  reso- 
lution of  the  society  at  the  annual  meeting  in  1883. 

"Exhibit  L"  is  the  amended  constitution  and  by-laws. 

"Exhibit  M"  is  a  communication  from  the  Auditor  of  State, 
dated  November  21,  1881,  notifying  the  society  that  it  is  not 
authorized  to  pay  to  persons  on  account  of  having  arrived  at 
seventy  years  of  age,  or  having  been  for  twenty-five  years  a 
member  of  the  society,  in  good  standing,  etc. 

Judgment  was  rendered  for  the  plaintiff,  but  on  appeal  to 
the  Appellate  Court  for  the  Second  District  this  judgment  was 
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reversed.    (See  Canton  Mutual  Benevolent  Society  y.  Rockholdy 
26  App.  Ct.  141.)    The  present  appeal  is  from  that  judgment. 

Messrs.  McGullooh  &  McGulloch,  for  the  appellant : 

The  defendant  organization  comes  fully  within  the  provi- 
sions of  the  statute  under  which  it  was  created.  Bev.  Stat. 
chap.  32,  sec.  31;  Commercial  League  y.  People,  90  111.  166. 

The  contract  was  not  for  the  pecuniary  profit  of  the  plain- 
tiff, as  he  paid  the  quid  pro  quo,  and  violates  no  law  of  the 
State.     Benefit  Association  v.  Blue,  120  HI.  121. 

The  statute  providing  that  no  life  insurance  company  shall 
go  into  operation  until  it  has  done  certain  things,  does  not 
apply  to  the  defendant,  for  the  reason  it  is  declared  not  to  he 
an  insurance  company. 

After  having  received  plaintiff's  money,  and  he  having  fully 
performed  the  contract,  the  defendant  can  not  now  plead  that 
the  contract  was  beyond  its  power  to  make.  Benefit  Assoda-* 
Hon  V.  Blue,  120  111.  121 ;  Alexander  v.  ToUeston  Club,  110  id. 
66;  Bradley  v.  Ballard,  65  id.  413;  Barnes  v.  Sxiddard,  117 
id.  237 ;  Green's  Brice  on  Ultra  Vires,  41 ;  Taylor  v.  Railway 
Co.  1  L.  B.  Ex.  356;  L.  B.  4  H.  L.  Cases,  620;  4  H.  &  C. 
409 ;  Railway  Co.  v.  Hawkes,  5  H.  L.  Gases,  381 ;  Exchange 
Co.  V.  Drew,  2  Macq.  103 ;  Bargate  v.  Sheu^ige,  5  H.  L.  Cases, 
297 ;  Riche  v.  Railway  Co,  L.  B.  Exch.  224. 

The  change  in  the  constitution  and  by-laws  of  the  society 
can  not  change  plaintiff*s  right  under  the  contract  made  before 
the  change.  Bliss  on  Life  Insurance,  p.  734,  sec.  463 ;  Poult- 
ney  v.  Bachman,  62  How.  Pr.  466 ;  Morrison  v.  Insurance  Co. 
69  Wis.  162 ;  Insurance  Co.  v.  Connor,  17  Pa.  136 ;  Beadle  v. 
Insurance  Co.  3  Hill,  161 ;  Insurance  Co.  v.  Harvey,  45  N.  H. 
292 ;  Insurance  Co.  v.  Butler,  34  Mete.  451, 

Mr.  H.  B.  Benson,  and  Mr.  D.  Abbott,  for  the  appellee: 
The  defendant,  not  being  an  insurance  company,  had  no 
power,  under  the  laws  of  the  State,  to  make  by-laws  to  pay 
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living  members,  or,  in  other  words,  no  member  of  the  society 
could  rightfully  receive  money,  as  profit  or  otherwise,  from 
the  society.  Executory  contracts  made  by  a  corporation  be- 
yond its  powers  can  not  be  enforced.  Bradley  v.  BaUard,  55 
ill.  413. 

Then,  if  it  is  true  that  appellee  had  no  right  to  make  a  con- 
tract for  endowment  insurance,  and  that  the  same  is  illegal, 
it  can  not  be  enforced  by  either  party  against  the  other.  Bishop 
on  Contracts,  sec.  627,  p.  245. 

But  let  us  assume  that,  as  appellee  says,  he  paid  his  assess- 
ments  made  for  death  indemnity  to  the  members  of  the  ap- 
pellant society  under  the  belief  that  the  law  would  give  him 
endowment  indemnity.  Does  that  help  him  ?  Certainly  not ; 
for  to  pay  money  imder  a  mistake  as  to  the  law  does  not  entitle 
one  to  recover.*    Bishop  on  Contracts,  sec.  631. 

Assuming  that  it  was  unlawful  for  appellant  to  collect  and 
receive  from  the  appellee  the  assessments  paid  by  him,  under 
the  circumstances,  the  most  favorable  construction  that  could 
be  put  upon  such  transaction  would  be  that  appellant  be  re- 
quired to  pay  back  the  amount  so  unlawfully  collected.  Bishop 
on  Contracts,  sec.  628,  p.  631. 

As  the  law  under  which  the  appellant  society  was  organized 
gave  no  power  to  make  by-laws  to  pay  benefits  to  living  mem- 
bers, its  directors  could  make  no  by-laws  in  conflict  with  the 
provisions  of  the  statute,  and  all  provisions  of  the  by-laws 
made  to  pay  benefits  to  living  members,  and  the  clause  in  the 
certificates  issued  to  members  to  that  effect,  were  void ;  and 
the  appellee  can  have  no  right  to  recover  on  that  clause  of  his 
certificate.  Corporation  act,  chap.  32,  sec.  31 ;  People  ex  reL 
V.  Manufacturing  Co,  82  111.  457. 

The  business  and  object  of  the  society  were  to  give  financial 
aid  and  benefits  to  the  widows,  orghans,  heirs  and  devisees  of 
deceased  members.  It  did  not  include,  as  it  might  have  done, 
the  disability  clause ;  therefore  the  agreement  to  pay  plaintiff, 
in  his  certificate,  any  sum  of  money,  at  any  time  or  manner. 
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was  clearly  in  exceis  of  its  power  as  a  corporation.  It  could 
duly  contract  to  pay  benefits  to  widows,  orphans,  and  heirs 
or  deyisees  of  deceased  members. 

Nor  did  the  fact  tbat  in  their  constitution,  in  article  7,  agree- 
ing to  pay  any  of  its  members  any  sum  of  money  upon  his 
arrival  at  the  age  of  Beventy  years,  or  after  he  had  been  a 
member  for  twenty-five  consecutive  years,  in  any  way  author- 
ize the  society  in  the  making  of  a  valid  contract  to  carry  out 
its  provisiong,  and  in  that  respect  it  was  clearly  in  excess  of 
its  chartered  rights  and  powers,  and  it  may  plead  its  want  of 
such  powen  Dartmouth  CoUege  v.  Woodman^  4  Wheat.  518; 
Hood  T.  Railroad  Co,  22  Conn.  502;  1  Parsons  on  Contracts, 
141. 

The  plaintiff,  being  a  member  of  the  society,  is  charged  with 
full  knowledge  and  notice  of  all  the  powers  of  the  defendant, 
and  of  its  want  of  power  to  pay  benefits  to  living  members. 
Brunt  v.  Fidton  Bank,  3  Wend.  583 ;  Mutual  Benefit  Associa- 
iwn  V.  Hoyt^  46  Mich.  473 ;  Penn  v.  Bomman,  102  111.  523. 

Mr.  Justice  Scholfibld  delivered  the  opinion  of  the  Court : 

Appellee  assumes  to  be  incorporated  under  and  by  virtue 
of  the  provisions  of  sections  29,  30  and  31,  of  chapter  32,  of 
the  Eevised  Statutes  of  1874,  which  provide  for  the  creation 
cf  **corporationB  not  for  pecuniary  profit."  "The  particular 
business  and  objects*'  of  the  corporation,  as  declared  in  the 
eertificate  of  the  promoters  filed  in  the  office  of  the  Secretary 
of  State,  are,  "to  give  financial  aid  and  benefit  to  the  widows, 
orphans  and  heirs  or  devisees  of  deceased  members,"  and  the 
<;ertificate  of  incorporation  is  a  license  only  for  "the  particular 
business  and  objects'^  enumerated  in  the  certificate  of  the  pro- 
moters. (See  statute,  ubi  supra.)  The  only  difference  that 
occurs  to  us,  between  a  corporation  organized  under  a  general 
law,  and  one  created  by  a  special  statute,  material  to  be  here 
considered,  is,  that  in  the  former  we  look  to  the  certificate  of 
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the  promoters,  while  in  the  latter  we  look  to  the  special  statnte, 
to  ascertain  the  scope  of  the  powers  of  the  corporation.  The 
role  for  construing  the  instruments  must  necessarily  be  the 
same,  namely,  the  powers  specifically  enumerated,  and  such 
other  powers  as  are  incidental  or  necessary  to  carry  those 
powers  into  effect,  but  none  others,  may  be  exercised  by  the 
corporation.  CaldweU  v.  City  of  Altorty  33  111.  416 ;  Marsh  v» 
Aztcma  Lodge,  27  id.  421 ;  Trustees  v.  Mceonnel,  12  id.  140 ; 
Metropolitan  Bank  v.  Godfrey ,  23  id.  579 ;  Chicago  v.  Rumpff, 
45  id.  90;  The  People  v.  Chicago  Board  of  Trade,  id.  112; 
Bacon  on  Benefit  Societies  and  Life  Insurance,  sec.  47. 

The  certificate  here  in  suit  assumes  to  bind  the  corporation 
to  the  payment  to  Charles  W.  Bockhold,  upon  his  arriving  at 
seventy  years  of  age,  or  after  he  has  been  a  member  of  this, 
society,  in  good  standing,  for  twenty-five  consecutive  years,, 
or,  upon  his  death,  to  his  wife,  if  living,  if  not,  to  his  children 
or  to  his  legal  representatives,  the  sum  of  one  dollar  for  each 
member  of  Division  A,  within  sixty  days  after  due  notice,  etc 
It  is  plain  that  an  undertaking  to  pay  a  given  sum  of  money 
to  a  member  of  a  society  upon  his  arriving  at  seventy  years 
of  age,  or  after  he  has  been  a  member  of  the  society,  in  good 
standing,  for  twenty-five  consecutive  years,  is  not  "intended  to 
benefit  the  widow,  orphans,  heirs  and  devisees  of  a  deceased 
member."  Such  an  undertaking  is  to  pay  in  the  lifetime  of 
the  member,  and  to  him  alone,  and  he  is  thus  the  sole  bene- 
ficiary. But  an  undertaking  "intended  to  benefit  the  widows, 
orphans,  heirs  and  devisees  of  deceased  members,"  must  be  an 
undertaking  to  pay,  after  the  death  of  the  member,  directly  to 
the  widow,  orphans,  heirs  or  devisees  of  such  deceased  member, 
or,  at  all  events,  in  such  way  that  they  shall  be  the  immediate 
recipients  of  the  use  of  the  sum  to  be  paid,  for  we  must  assume 
that  the  word  "benefit"  is  used  in  its  legal  sense, — that  of  the 
direct  and  absolute  enjoyment  of  the  sum  to  be  paid,  or  of  its 
use.  In  so  far,  therefore,  as  this  certificate  assumes  to  bind 
the  society  to  the  payment  to  Charles  W.  Bockhold  of  the  sum 
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named  upon  his  arriving  at  seventy  years  of  age,  or  after  he 
has  been  a  member  of  the  society,  in  good  standing,  for  twenty- 
five  consecutive  years,  it  is  beyond  the  power  conferred  by  the 
charter  of  the  corporation.  The  State  of  Ohio  ex  rel.  v.  Central 
0.  M.  B.  Association,  29  Ohio  St.  399 ;  The  People  ex  rel.  v. 
Welton,  46  N.  T.  477 ;  Bacon  on  Benefit  Societies  and  Life 
Insurance,  sec.  46 ;  Niblack  on  Mutual  Benefit  Societies,  sec.  3. 

But  coimsel  for  appellant  contend,  that,  conceding  the  law 
to  be  thus,  contracting  to  pay  a  sum  to  a  member  on  his  ar- 
riving at  seventy  years  of  age,  or  after  he  has  been  a  member 
of  the  society,  in  good  standing,  for  twenty-five  consecutive 
years,  is  neither  immoral  in  itself  nor  prohibited  by  any  stat- 
ute, and  therefore  that,  the  contract  having  been  fully  executed 
by  appellant  by  paying  all  the  assessments  made  upon  him, 
appellee  is  estopped  to  plead  its  want  of  authority  to  thus 
contract.  It  may  be  conceded,  that,  apart  from  any  question 
of  public  policy,  there  is  nothing  immoral  in  the  mere  act  of 
contracting  to  pay  money  to  appellant  upon  the  conditions 
expressed  in  the  certificate ;  but  it  can  not  be  conceded  that 
thus  contracting  is  not  within  any  statutory  prohibition.  In 
the  solution  of  this  question  it  will  be  necessary  to  (determine, 
first,  is  this  undertaking,  apart  from  arbitrary  statutory  defi- 
nition or  classification,  life  insurance ;  second,  if  life  insurance, 
is  it  such  as  ^as  originally  within  the  contemplation  of  the 
act  of  March  26,  1869,  in  relation  to  life  insurance ;  third,  if 
such  as  was  originally  within  the  contemplation  of  that  act, 
has  it  been  excepted  from  the  effect  of  that  act  by  anything 
in  the  act  of  April  18,  1872,  in  relation  to  the  formation  of 
corporations  not  for  pecuniary  profit,  either  before  or  since  its 
amendment  by  the  act  of  March  28,  1874. 

First — That  the  undertaking  evidenced  by  this  certificate  is 
one  of  insurance,  if  considered  apart  from  all  arbitrary  statu- 
tory classifications  or  definitions,  can  not  be  seriously  ques- 
tioned. It  is  an  undertaking  by  a  society,  in  view  of  the 
ascertained  age  and  condition  of  health  of  one  of  its  members, 
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in  consideration  of  a  present  payment  of  a  sum  of  money  and 
of  the  undertaking  to  pay  other  contingent  sums  in  the  future 
by  him,  to  pay  a  sum  to  him,  or  to  his  widow  or  heirs,  etc., 
contingent  as  to  time,  upon  the  duration  of  his  life ;  and  it 
has  been  held  that  the  undertaking  is  not  the  less  a  contract 
of  insurance  because  the  amount  to  be  paid  by  the  corporation 
is  not  a  gross  sum,  but  a  sum  graduated  by  the  number  of 
members  holding  similar  contracts ;  nor  because  a  portion  of 
the  premium  is  to  be  paid  upon  the  uncertain  periods  of  the 
deaths  of  such  members ;  nor  because,  in  case  of  non-payment 
of  assessments  by  members,  the  contract  provides  no  means  of 
enforcing  payment  thereof.  (Commomvealth  v.  Wetherbee,  105 
Mass.  160 ;  The  State  v.  Citizens'  Benefit  Aaaociation,  6  Mo. 
App.  163.)  Nor  is  it  any  the  less  a  contract  of  insurance  be- 
cause it  is  to  pay  certain  sums  of  money  as  endowments  to 
living  members.  Endowment  and  Benevolent  Association  v.  The 
State,  35  Kan.  253 ;  The  State  v.  Mutual  Aid  Association^  id. 
51 ;  The  State  v.  Farmers'  Benevolent  Association,  18  Neb.  281 ; 
The  State  v.  M.  Ex.  Society,  72  Mo.  146 ;  Briggs  v.  McCuUough, 
36  Cal.  542 ;  Bacon  on  Benevolent  Societies  and  Life  Insur- 
ance, sec.  17-167;  Niblack  on  Mutual  Benefit  Societies,  sees. 
163,  164. 

Second — The  act  of  1869  makes  no  exception,  in  any  of  its 
provisions,  as  to  any  class  of  life  insurance.  (See  Laws  of 
1869,  p.  142.)  Its  title  is,  "An  act  to  organize  and  regulate  the 
business  of  life  insurance,"  and  we  are  unable  to  conceive  of 
language  more  comprehensive  as  to  the  general  subject  than 
that  employed  in  the  several  sections,  where,  if  exceptions  or 
limitations  had  been  intended,  they  would  have  been  expressed. 
Thus  we  find  this  language  in  section  1 :  "That  before  any 
life  insurance  company  goes  into  operation,  under  the  laws  of 
this  State,  a  guarantee  capital  of  $100,000  shall  be  paid  in 
money,  and  invested,"  etc.  In  section  2:  "No  policy  shall 
be  issued  until  a  certificate  from  the  Auditor  has  been  obtained 
authorizing  such  company  to  issue  policies."     In  section  5: 
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**Every  life  insurance  company  incorporated  in  this  State  shall, 
on  or  before  the  Ist  of  March  in  each  year,  transmit  to  the 
Auditor,  and  file  in  his  ofl&ce,  a  statement  of  its  business  stand- 
ing," etc.  In  sections  3  and  10  are  imposed  like  restrictions 
upon  all  foreign  companies  doing  business  in  this  State.  It 
can  not  be  said  that  mutual  companies  were  not  in  the  mind 
of  the  legislature  at  the  time  of  this  enactment,  because  it  is 
provided  in  section  4  that  "the  subscribers  or  holders  of  guar- 
antee stock  in  a  life  insurance  company  organized  on  the  mu- 
tual or  stock  and  mutual  plan,  shall  choose  the  first  board  of 
directors,  and  at  all  subsequent  elections  they  shall  choose 
one-half  of  the  directors  and  the  holders  of  mutual  policies 
the  other  half,  until  the  redemption  of  the  guarantee  stock, 
when  the  holders  of  the  mutual  policies  shall  elect  all  of  the 
directors."  And  in  section  14,  that  "life  insurance  companies 
doing  business  in  this  State  which  do  business  upon  the  prin- 
ciple of  mutual  insurance,  or  the  members  of  which  are  entitled 
to  share  in  the  surplus  funds  thereof,  may  make  distribution 
of  such  surplus,'*  etc.  And  so  it  is  clear  and  beyond  dispute, 
that  when  the  language  quoted  from  the  sections  supra  wslb 
employed,  it  was  intended  to  include  "mutual"  as  well  as 
"stock"  companies. 

But,  counsel  urge,  the  statute  speaks  of  "valued  policies," 
the  ''net  value  of  policies,"  and  of  the  "valuation  of  policies," 
whereas  certificates  like  that  in  suit  are  incapable  of  valuation, 
and  therefore  such  insurance  could  not  have  been  within  con- 
templation. To  this  it  may  be  answered,  first,  that  if  the 
legislature  evince,  by  the  language  employed,  as  we  think  they 
do,  that  it  was  clearly  intended  to  prohibit  all  life  insurance 
except  such  as  shall  be  in  conformity  with  its  provisions,  it 
can  not  be  of  the  slightest  significance  that  there  was  some 
form  of  insurance  with  which  the  members  of  that  body  were 
not  familiar,  and  to  which  many  of  the  restrictions  are  prac- 
tically inapplicable.  Such  a  consideration  addresses  itself 
to  the  legislature,  alone,  as  a  reason  why  the  act  should  be 
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ainended,  excluding  from  its  provisions  the  general  prohibition. 
Second,  it  is  said  in  Bacon  on  Benefit  Societies  and  Life  In- 
Buranoe,  section  166 :  "Regarding  the  certificate  of  member- 
ship  as  a  contract  similar  to  a  life  insurance  policy,  it  is  what 
ig  termed  a  'valued  policy.' "  And,  quoting  from  Lycoming 
Insurance  Co.  v.  Mitchell,  48  Pa.  St.  372,  that  such  a  policy 
'is  not  to  be  understood  to  be  one  which  estimates  the  value 
of  the  property  insured,  merely,  but  which  values  the  loss, 
and  is  equivalent  to  an  assessment  of  damages  in  the  event 
of  a  loss,"  the  author  adds :  "In  this  sense  all  policies  of  Ufa 
iBsurance,  or  benefit  certificates,  are  valued  policies,  for  all 
specify  the  amount  which  the  insurer  is  to  pay,  without  ques- 
tion as  to  the  money  value  of  the  interest  destroyed.  And  the 
policy  is  not  to  be  considered  as  open  as  to  the  amount,  be- 
cause the  amount  payable  is  to  be  determined  by  the  number 
of  members  of  a  certain  class  or  of  the  society." 

A  final  contention  of  counsel,  to  be  noticed  under  this  point, 
isj  that  we  held  in  Commercial  League  v.  The  People,  90  111. 
166.  and  Martin  v.  Stuhbings,  126  id.  387,  that  the  act  of  1869, 
in  relation  to  life  insurance,  had  no  application  to  beneficiary 
certificates  like  the  present.  This  is  a  misapprehension  of 
what  was  decided  in  those  cases.  We  did  not  find  it  necessary, 
in  eiflier  of  those  cases,  to  consider  the  effect  of  the  act  of  1869 
in  rt lation  to  life  insurance  as  it  was  before  it  was  affected  by 
the  act  of  1872,  as  amended  by  the  act  of  1874,  but  the  cases 
were  considered  solely  with  reference  to  the  act  as  it  was,  as 
affected  by  the  act  of  1872  as  thus  amended.  It  was  in  the 
first  named  of  those  cases  conceded  that  the  appellant  was  an 
insurance  company,  "in  the  general  and  enlarged  sense  of  the 
term,"  but  it  was  said:  "If  appellant  was  to  be  regarded  as 
an  insurance  company,  within  the  meaning  of  the  act  of  1869, 
the  act  of  1874  has  so  amended  the  act  of  1869  that  companies 
organized  and  doing  business,  as  was  appellant,  do  not,  since 
the  amendment,  fall  within  the  act  of  1869."  In  the  last 
named  case,  what  is  said  in  reference  to  whether  a  certificate 
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I  of  membership  in  a  mutual  benevolent  society  is  a  policy  of 

insurance,  is  predicated  upon  the  statutes  as  affected  by  the 
amendatory  act  of  the  28th  of  March,  supra.  In  that  case  the 
society  admitted  its  liability,  and  the  only  question  was,  whether 
it  was  to  the  assignee  of  the  certificate  or  to  the  widow,  and 
no  question,  therefore,  was  before  the  court  as  to  the  power  of 
the  corporation  to  issue  the  certificate  in  the  first  instance. 

TAird— The  act  of  April  18, 1872,  (Laws  of  1871-2,  p.  296,) 
authorized  the  formation  of  corporations  in  the  maimer  therein 
pointed  out,  among  which,  as  provided  by  its  29th  to  34th  sec- 
tions, inclusively,  are  corporations  "not  for  pecuniary  profit," 
but  corporations  for  the  purposes  of  banking,  insurance^  real 
estate  brokerage,  the  operation  of  railroads,  and  the  business 
of  loaning  money,  are  expressly  excepted,  by  the  1st  section, 
from  the  act.  It  follows,  therefore,  (the  undertaking  in  this 
certificate  being  life  insurance,  within  the  contemplation  of  the 
act  of  1869  in  relation  to  that  subject,)  that  it  is  impossible 
it  could  have  been  authorized  to  have  been  entered  into  by  a 
corporation  formed  under  this  act  of  April  18,  1872.  But  on 
the  28th  of  March,  1874,  the  legislature  amended  the  dlst 
section  of  this  act  by  adding  thereto  the  following :  "Associ- 
ations and  societies  which  are  intended  to  benefit  the  widows, 
orphans,  heirs  and  devisees  of  deceased  members  thereof,  and 
where  no  annual  dues  or  premiums  are  required,  and  where 
the  members  shall  receive  no  money,  as  profit  or  otherwise, 
shall  not  be  deemed  insurance  companies." 

It  may  be  conceded  that  this  language  is  in  form  expository ; 
but  the  legislature  can  not  instruct  the  judiciary  how  to  con- 
strue certain  statutes,  any  more  than  the  judiciary  can  instruct 
the  legislature  what  statutes  it  shall  enact.  {Ogden  v.  Black- 
ledge,  2  Cranch,  272;  Ashley's  case,  4  Pick.  23.)  But  we  con- 
cede that  in  determining  the  meaning  of  obscure  clauses  in 
statutes,  it  may  often  be  important  to  look  into  other  enact- 
ments by  the  same  legislature,  having  reference  to  the  same 
subject  matter,  as  showing  the  sense  in  which  the  language 
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was  evidently  employed ;  but  it  is  manifest  that  the  enact- 
ments of  a  subsequent  legislature,  composed  of  different  mem- 
bers, could  have  no  more  value,  in  that  respect,  than  the  acts 
of  any  other  department  of  government.  There  are  here  no 
contemporaneous  enactments  of  the  General  Assembly  of  186d 
having  the  slightest  bearing  upon  the  question  of  life  insurance, 
nor  are  there  any  contemporaneous  enactments  of  the  General 
Assembly  of  1872  throwing  light  upon  the  corporation  act  of 
that  year.  We  must  therefore  assume  that  the  General  As- 
sembly of  1874  knew  what  we  hold,  namely,  that  insurance 
by  members  of  benevolent  societies,  of  each  other,  upon  the 
assessment  plan,  for  the  mutual  benefit  of  themselves  or  of 
their  respective  widows,  orphans,  heirs  or  devisees,  is  life  in- 
surance, within  the  meaning  of  the  original  act  of  1869  upon 
that  subject,  and  that  corporations  for  that  purpose,  therefore, 
can  not  be  formed  under  the  act  of  1872;  but  since  many 
persons  were  desirous  of  forming  corporations  "for  the  benefit 
of  the  widows,  orphans,  heirs  and  devisees  of  deceased  mem- 
bers," without  being  subject  to  the  insurance  laws,  and  believ- 
ing that  the  public  welfare  would  be  subserved  thereby,  it  was 
determined  to  withdraw  such  corporations  from  the  effect  of 
the  act  of  1869,  and  to  authorize  their  formation  under  the 
act  of  1872 ;  and  this  is  sustained  by  the  recital  in  the  emer- 
gency clause,  which  assumes  that  such  enactment  was  neces- 
sary to  authorize  the  formation  of  the  corporations  under  the 
act  of  1872.  The  recital  is :  "Whereas,  many  associations 
are  desirous  of  organizing  forthwith  for  the  purpose  aforesaid," 
(for  the  benefit  of  the  widows,  orphans,  heirs  and  devisees  of 
deceased  members,)  "whereby  an  emergency  exists  why  this 
act  Bhonld  take  effect  forthwith." 

GoUen  Rule  v.  The  People  ex  rel,  118  HI.  492,  is  directly  in 
point,  and  conclusive  upon  this  question.  In  that  case  the 
society  provided  for  the  establishment  of  a  relief  fund,  by  vol- 
tuitary  contributions  from  the  members  of  the  order,  from 
which,  upon  the  death  of  a  member^  an  amount,  not  exceeding 
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$1500,  should  be  paid  to  such  person  as  should  have  been 
designated  by  the  deceased,  and  a  sum,  not  to  exceed  $500, 
was  to  be  distributed  equally  between  the  two  members  holding 
valid  and  existing  certificates  next*  in  number,  both  above  and 
below  the  number  of  the  certificate  of  such  deceased  member ; 
and  it  was  held  this  was  insurance,  the  formation  for  corpora- 
tions for  which  is  prohibited  by  the  1st  section  of  the  act  of 
1872j  relating  to  the  formation  of  corporations,  and  that  it 
was  not  within  the  amendatory  act  of  1874,  which  authorizes 
the  formation  of  corporations  intended  to  benefit  widows,  or- 
phans, heirs  and  devisees  of  deceased  members. 

The  amendatory  act  of  1874  authorizes  this  certificate,  to 
the  extent  that  it  is  for  the  benefit  of  the  widow,  orphans, 
heirs  and  devisees  of  Rockhold ;  but  it  leaves  the  law  precisely 
as  it  was  before,  with  reference  to  the  clause  which  obligates 
payment  to  be  made  to  him  upon  arriving  at  seventy  years  of 
age,  or  after  having  been  a  member  of  the  society,  in  good 
standing,  for  twenty-five  years, — ^that  is  to  say,  prohibiting 
corporations  to  be  formed  therefor  under  the  act  of  1872,  and 
prohibiting  the  making  of  such  contract,  and  prohibiting  the 
issue  of  the  certificate  by  corporations  which  have  not  com- 
plied with  the  provisions  of  the  act  of  1869,  in  reference  to 
life  insurance. 

We  do  not  regard  the  fact  that  the  legislature  has,  by  the 
act  of  1874,  and  by  subsequent  acts,  manifested  a  willingness 
to  restrict  the  operation  of  the  general  laws  in  relation  to  in- 
surance in  behalf  of  benevolent  associations,  from  time  to 
time,  and  to  broaden  correspondingly  the  scope  of  benevolent 
associations,  as  indicative  of  the  meaning  of  prior  legislation 
on  that  subject.  What  the  prior  acts  mean,  their  words  de- 
clare. What  was  originally  within  the  operation  of  insurance 
laws  remains  there  until  withdrawn  therefrom  by  subsequent 
legislation,  and  each  subsequent  legislative  act  must  clearly 
show  what  is  intended  to  be  withdrawn  from  the  operation  of 
prior  acts.    We  stated  in  Commercial  League  Association  v.  The 
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r  People,  supra,  the  scope  of  the  amendatory  act  of  1874,  thus: 

%  ;"■  "Three  things  seem  to  be  required  to  bring  the  company  within 

y^  the  amendment  of  the  act:    First,  it  must  be  an  association 

I  <'  intended  to  benefit  the  widows,  orphans,  heirs  and  devisees  of 

|Vv  the  deceased  members ;  second,  no  annual  dues  or  premiums 

shall  be  required ;  third,  the  members  shall  receive  no  money, 
as  profit  or  otherwise."    In  nothing  which  we  have  since  said 
^.'  have  we  ever  held  that  it  extended  any  further. 

|:V  Benefit  Aaaociation  v.  Blite,  120  HI.  121,  was  an  action  on 

IVv  a  life  benefit  certificate  issued  by  a  corporation  formed  under 

["* '  the  act  of  June  18, 1883,  which  is  much  more  comprehensive 

^'  than  the  act  of  March  18,  1874,  extending  beyond  the  enu- 

^  merated  objects  of  that  act  to  "life  indemnity  or  pecuniary 

'^  benefits  to  relatives  by  consanguinity  or  affinity,  accident  or 

y:  permanent  disability  indemnity  to  members  thereof,  devisees 

^i-  or  legatees  of  deceased  members,"  etc.     There  was  no  ques-  ] 

|v  lion  there,  as  there  is  here,  whether  the  risk  was  within  the 

statute,  but  the  sole  question  was,  whether  the  beneficiary 
f^  named  in  the  certificate  was  one  who  could,  under  the  lan- 

guage of  the  statute,  be  authorized  to  receive  the  amount  in- 
sured, and  it  was  held  that  was  included  in  the  right  of  the 
assured,  given  by  the  statute,  to  take  a  policy  on  his  own  life 
payable  to  his  devisee  or  legatee, — and  that,  it  was  said,  was 
not  prohibited  by  any  positive  law,  and  the  company  was, 
therefore,  estopped  to  plead  uUra  vires.  The  construction  of 
the  statute  then  given  being  authorized,  as  we  still  think  it 
was,  the  remark  in  regard  to  estoppel,  though  correct  enough, 
was  not  indispensable  to  the  decision  made.  Nothing  decided 
or  said  in  the  opinion  in  that  case  is  opposed  to  the  views  we 
have  expressed  in  the  present  case. 

The  9th  section  of  the  "Act  to  provide  for  the  organization 
and  management  of  corporations,  associations,  etc.,  for  the 
purpose  of  furnishing  life  indemnity  or  pecuniary  benefit  to 
widows,  orphans,  heirs,  relatives  and  devisees  of  deceased 
members,  or  accident  or  permanent  disability  to  members 
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thereof/'  approTed  June  18,  1883,  does  not  assume  to  extend 
the  powers  of  exieting  corporations,  or  to  make  valid  acts  done 
by  them  beyond  the  scope  of  their  powers,  but  it  simply  pro- 
fesBes  to  exempt  the  corporations  or  societies  created  for  the 
enumerated  purposes  from  the  operation  of  the  insurance  laws, 
and  to  require  them  to  comply  with  the  provisions  of  that  act, 
and  it  is  prospective,  only,  in  its  operation.  That  act,  more- 
over, was  not  adopted  until  more  than  eight  years  had  elapsed 
after  the  certificate  in  guit  was  issued,  and  until  nearly  two 
years  bad  elapsed  after  the  society  had  ceased  to  issue  similar 
certificates.  And  it  is  not  claimed  that  this  corporation  has 
soiight  to  ameuil  its  charter,  by  tiling  the  requisite  amendatory 
certificate  with  the  Secretary  of  State,  so  as  to  invesl;  itself 
with  additional  powers  conferred  by  this  act.  In  no  view, 
therefore,  can  it  have  any  application  to  the  present  case. 

The  clatiHe  in  the  certificate  providing  for  the  payment  to 
Bockhold  upon  his  arriving  at  seventy  years,  or  after  having 
been  a  member  of  the  society,  in  good  standing,  for  twenty- 
five  years,  being  prohibited  because  the  corporation  had  not 
complied  with  the  insurance  laws,  is  void,  and  can  not  be  en- 
forced, and  the  doctrine  of  estoppel  can  have  no  application 
to  it.     Penn  v.  Bomwan,  102  111.  523. 

It  follows,  that  the  judgment  of  the  Appellate  Court  must 
be  afdrmed. 

Judgment  affiimtd, 

Mr,  Justice  Eakkb,  having  passed  upon  this  case  in  the 
Appellate  Court,  took  no  part  in  its  decision  here. 


W—\Wlj4U, 
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Louisa  M.  Boone  et  cd. 

BoBEBT  D.  Clare  et  al. 
Filed  at  Ottawa  June  17, 1889. 

1.  MABSHAiiiNG  SECURITIES — Where  One  creditor  has  a  lien  upon  two- 
funds,  and  another  upon  only  one  of  them.  Where  there  are  two  ored- 
Itors  standing  in  equal  equity,  one  of  whom  has  security  on  two  funds, 
and  the  other  only  upon  one  of  them,  in  equity  the  former  will  be  le- 
quired  to  proceed  primarily  against  the  fund  upon  which  the  latter  has 
no  claim. 

2.  So  a  creditor  haying  a  judgment  lien  upon  several  parcels  of  prop- 
erty,  part  of  which  has  been  taken  in  satisfaction  of  a  junior  judgment, 
or  purchased  bona  fide  from  the  judgment  debtor,  leaving  a  ix>rtioi> 
free  from  junior  incumbrance  or  imsold,  the  prior  judgment  creditor 
must  first  resort  to  the  latter  fund  for  satisfaction. 

3.  Sake — the  rule  limited  to  creditors  of  a  common  debtor.  But  this 
principle  does  not  apply  when  a  creditor  has  a  lien  upon  two  fonds 
belonging  to  two  separate  debtors,  and  a  creditor  of  one  of  the  debtors 
has  a  lien  upon  one  of  the  funds.  Creditors  of  a  common  debtor  alone 
can  invoke  this  right,  and  it  has  no  application  as  between  creditor 
and  debtor.  Kor  will  the  rule  be  applied  to  the  injury  of  the  pri(»r 
creditor. 

4.  Same — aucceseive  mortgages,  or  subsequent  mortgage  and  sdU— 
inverse  order  of  alienation.  In  case  of  successive  mortgages,  or  a  mort- 
gage and  a  subsequent  sale  on  execution,  or  otherwise,  of  a  portion  of 
the  mortgaged  premiseei.  the  subsequent  mortgagee  or  purchaser  may 
insist  that  the  portion  of  the  estate  retained  by  the  mortgagor  sihall 
first  be  subject  to  the  mortgage  debt,  and  that  the  interest  of  subse- 
quent mortgagees  or  purchasers  shall  be  liable  therefor  in  the  inveise 
order  of  alienation. 

5.  So  where  a  part  of  the  mortgagor's  equity  of  redemption  has  passed 
from  him  by  sale  imder  execution,  the  mortgagee's  right  of  foreclosure 
will  be  limited  to  such  amount  as  may  equitably  be  enforced  against 
such  parcel,  though  the  mortgagor  may  be  liable  for  a  larger  sum. 

6.  The  equitable  rule  of  marshaling  securities,  whereby  lands  mort- 
gaged are  required  to  be  sold  in  the  inverse  order  of  alienation,  rests 
upon  the  reason,  that  when  the  mortgagor  sells  a  part  of  the  mortgaged 
premises  without  reference  to  the  incumbrance,  purporting  to  convey 
the  fee  simple,  and  retaining  a  part  himself,  it  is  equitable,  as  between 
the  mortgagor  and  his  grantee,  that  the  part  still  held  by  the  moit- 
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gagoT  shall  be  first  snbjeoted  to  the  payment  of  the  debt;  and  this 
equity  having  attached  to  the  land,  a  subsequent  purchaser  from  the 
mortgagor,  i^th  notice,  takes  it  subject  to  the  same  equity. 

7.  But  when  the  first  purchaser  expressly  takes  subject  to  the  mort- 
gage, he  will  have  no  equity  against  the  mortgagor  to  compel  satisfaction 
of  the  incumbrance  out  of  the  part  retained  by  him,  and  consequently 
none  against  his  grantee  of  such  part.  A  purchaser  consenting  to  take 
subject  to  the  mortgage,  consents  that  his  part  of  the  land  shall  remain 
pro  rata  liable  for  the  mortgage  debt. 

8-  Same — release  of  part  of  mortgaged  premises— of  the  rights  of  sub' 
sequent  purchaser.  If  a  mortgagee,  having  notice  of  successive  aliena- 
tions of  parts  of  the  mortgaged  premises,  releases  a  part  then  liable  for 
the  payment  of  the  debt,  he  can  not  charge  the  other  portions  of  the 
premises  without  first  deducting  the  value  of  the  parts  released.  If  he 
releases  from  his  mortgage  that  portion  of  the  premises  primarily  liable, 
he  thereby  releases,  pro  tanto,  the  portion  secondarily  liable ;  and  when 
the  mortgage  is  sought  to  be  enforced  against  the  owner  of  the  latter, 
he  can  claim  an  abatement  of  his  liability  to  the  extent  of  the  value  of 
that  portion  which  should  have  been  made  the  primary  fund. 

9.  Same — release  of  collaterals,  by  mortgagee— as  affecting  rights  of 
subsequent  purchasers.  Where  a  mortgagee  of  lands,  on  a  settlement 
with  the  mortgagor,  surrenders  to  the  latter  certain  notes  held  as  col- 
lateral security,  such  notes  will  not  be  chargeable  against  the  mortgage 
debt,  in  favor  of  the  mortgagor,  or  purchasers  or  parties  taking  subse- 
quent mortgages  from  him,  who  are  not  shown  to  have  dealt  with  the 
mortgagor  on  the  faith  of  such  collateral  securities  being  in  the  hands 
of  the  mortgagee. 

10-  QAWBr-platting  mortgaged  premises  into  lots  and  streets — ths  mort- 
gagee and  subsequent  purchasers,  A  mortgagor,  without  the  assent  of 
the  mortgagee,  can  not  plat  the  mortgaged  premises  and  donate  streets, 
alleys  and  grounds  to  the  public ;  but  in  such  case,  the  assent  of  the 
mortgagee  will  be  implied  from  his  act  in  accepting  a  stipulated  sum 
per  lot  sold,  and  executing  releases  therefor.  But  a  purchaser  of  a  part 
of  such  platted  premises,  purchasing  by  the  plat,  as  also  junior  mort- 
gagees and  judgment  creditors  with  liens  upon  portions  of  the  platted 
premises,  are  estopped  from  insisting  that  the  portions  of  the  mort- 
gaged premises  embraced  in  the  platted  streets,  alleys  and  ways  shall 
be  regarded  and  treated  as  premises  released,  and  the  value  thereof 
oredjtod  upon  the  mortgage  debt. 

11.  MoBTGAOES — interest  or  estate  in  mortgagor.  The  interest  or  es- 
tate remaining  in  a  mortgagor  is  but  the  equity  of  redemption,  and  this 
is  all  that  a  purchaser  from  him  acquires.  A  second  mortgagee  or  a 
subsequent  creditor  only  acquires  a  lien  on  the  equity  of  redemption, 
sabjeot  to  the  rights  of  the  holder  of  the  first  mortgage  debt. 
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12.  Saub— partial  payment.  A  payment  on  a  mortgage  debt  ia  an 
extinguishment,  pro  tanto,  of  the  mortgage  lien. 

13.  Same — taxes  paid  by  mortgagee,  A  mortgagee  has  the  right  to 
pay  taxes  assessed  against  the  mortgaged  premises,  to  protect  his  inter- 
ests. Aside  from  this  right,  when  the  mortgagor  expressly  covenants 
to  pay  taxes  on  the  premises,  and  the  bill  to  foreclose  shows  that  the 
mortgagee  has  been  required  to  and  has  paid  the  same,  and  asks  that 
au  account  may  be  taken  in  respect  thereto,  together  with  the  debt,  etc., 
other  i^ersons  who  acquire  a  title  or  interest  in  the  land,  sub ject  to  such 
mortgage,  can  not  question  the  right  of  the  mortgagee  to  pay  the  taxes 
and  have  them  included  in  his  decree. 

14.  Same — right  of  foreclosure — whether  affected  by  champertous  con- 
tract to  assign  part  of  debt.  On  bill  to  foreclose  a  mortgage,  the  de- 
fendant set  up  that  a  contract  of  complainant  for  the  transfer  of  a  part 
of  the  mortgage  debt  was  champt^rtoas  :  Heldy  that  this  constituted  no 
defense,  as,  if  the  contract  was  chnmportous,  it  was  void,  and  the  mort- 
gagee had  the  same  right  to  the  mortgage  debt  as  if  the  contract  had 
never  been  made. 

15.  Paktneuship  in  lands — prior  mortgage  for  purchase  money- 
lands  bought  for  sale  and  profit — rights  as  between  the  partics^and  third 
persons.  The  person  in  whose  uamo  a  body  of  lands  was  purohnsfd. 
executed  an  instrument  in  writing,  reciting  **that  the  four  hundred  and 
six  aerej§  this  day  bought  of  H.  F.  C,  by  me,  in  my  name,  is  ono-half 
the  property  of  H,  he  having  bought  the  one-half  and  paid  the  one- 
half  of  the  cash  payment,  *  *  ♦  and  as  the  same  is  sold,  he  is  to 
have  one-half  of  the  profits ;"  and  also  a  similar  writing  to  C,  M  and 
C:  Heldy  that  such  writings  only  bouud  the  maker  to  pay  to  H,  and 
to  H.  M  and  C,  each  their  proper  portion  of  the  net  profits  arising  from 
the  sale  of  the  land,  and  not  to  convey  the  same,  and  that  as  the  land 
was  bought  as  an  article  of  commerce,  and  for  speculation,  a  court  of 
eciuity  would  regard  it  as  personal  property  among  the  partners  inter- 
ested in  the  profits. 

16.  A  bought  of  B  a  tract  of  land  for  $100,000,  of  which  sum  $10,000 
was  paid  down,  and  notes  were  given  for  the  residue,  secured  by  deed 
of  trust  on  the  land.  Afterward,  A  gave  0  a  written  declaration  of  trust, 
reciting  therein  that  one-half  of  such  land  was  the  property  of  C,  he 
having  jjaid  one-half  of  the  cash  payment,  and  stating  that,  as  the  land 
was  sold,  C  was  to  have  one-half  of  the  net  profits.  C  made  various 
other  payments  on  the  purchase,  and  assigned  his  contract  with  Ate 
D,  to  secure  a  debt,  and  D  sold  the  same  to  E  and  F.  To  secure  the 
note  of  E,  A  gave  a  second  mortgage  on  a  part  of  the  land,  in  which  he 
covenanted  that  he  was  seized  in  fee,  and  that  the  premises  were  free 
from  liens,  etc..  but  it  was  expressly  stipulated  that  the  mortgage  or 
trust  deed  was  made  subject  to  his  prior  mortgage  to  B:  HeW,  that 
imder  A's  declaration  of  trust  in  favor  of  C,  neither  C  nor  his  assignee? 
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could  be  pernilttect  to  assert  title  or  equities  against  A*s  trust  deed  given 
to  secure  the  purchase  money,  and  that  all  the  rights  acquired  under 
tlie  declarution  of  trust  -were  in  subordination  to  the  purchase  money 
trust  deed. 

17.  A  party  taking  a  deed  to  land  in  his  own  name,  paid  a  part  of  the 
purchase  money*  and  secured  the  residue  by  deed  of  trust  on  the  land. 
On  the  same  day  he  gave  H  a  writing,  showing  the  advance  by  the  lat- 
ter of  half  of  tLe  Kum  paid,  and  that  he  was  to  receive  one-half  of  the 
net  proceeds  of  aalo.-*  of  the  land.  II  afterward  succeeded,  by  assign- 
ment, to  one-half  of  H's  interest :  Heldj  that  H's  interest  was  one  in  the 
profits,  if  any»  to  be  derived  from  the  sale  of  the  lands  purchased,  and 
that  R  took  ono-lialf  of  that  interest,  charged  with  the  payment  of  the 
unpaid  purchii^o  money,  and  no  interest  in  the  land  itself. 

18.  Win  re  one  buys  land  in  his  own  name,  giving  others  an  interest 
in  the  net  prcifltti  of  any  sales  he  may  make,  thus  making  them  partners 
in  such  prnfltH,  and  gives  the  grantor  a  mortgage  on  the  land  to  secure 
the  unpaid  purchase  money,  and  the  person  so  holding  the  legal  title 
plats  a  part  uf  the  land  and  makes  sales  of  some  of  the  lots,  and  makes 
payments  out  of  the  proceeds  of  such  sales,  the  other  partners  will  have 
th«?  right  to  c'ompt'l  the  mortgagee  to  apply  all  moneys  paid  on  the  in- 
debtedness, or  which  come  to  his  hands  and  with  which  he  is  justly 
chargeable,  and  to  charge  him  with  any  securities  or  property  which 
he  has  appropriatt^d  or  received  the  benefit  of,  and  such  as  may  be  lost 
by  reason  of  his  not  having  properly  applied  them  ;  but  with  resp:^ct 
to  one  of  the  partners  and  his  aasignees,  the  mortgagee  will  not  be 
chargeable  with  the  control  and  management  of  the  business  by  the 
mortgagor  i>artnerj  nor  responsible  to  them  for  any  application  by  him 
of  the  funds  derived  from  the  sale  of  the  premises. 

19.  Condition  erusEQUENT — rule  of  construction— not  favored  in  the 
lov.  CoiulitioTis  subsequent  are  not  favored  in  law,  and  a  clause  will 
not  be  construed  to  be  a  condition  imless  the  intention  is  clearly  man- 
ifested, the  inclination  being  to  interpret  it  as  a  covenant  rather  than 
as  a  condition. 

20.  Same — trko  may  avail  of  a  condition  subsequent.  A  breach  of  a 
condition  subsequent  in  a  deed  can  be  taken  advantage  of  only  by  the 
grantor*  his  heirs  or  devisees ;  and  if  the  grantor  can  extend  the  right 
to  declare  a  forfeiture  to  his  assigns,  he  or  they  must  make  re-entry,  or 
do  some  act  equivalent  to  re-entry  at  law,  as  a  court  of  equity  will  not 
3 end  itj*  aid  to  enforce  a  forfeiture  for  a  breach  of  a  condition  sub- 
eeqnent. 

21.  A  deed  of  land  to  one  in  trust  for  the  right  of  way  of  a  railroad 
company,  deelared  that  its  piu^^ose  was  the  "building,  constructing, 
maintaming  an<l  using  thereon  a  railroad."  and  the  grantee  conveyed 
hia  title  t-o  the  company:     //e/J,  that  the  use  named  was  a  condition 
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subsequent,  and  that  no  one  except  the  original  grantor,  his  heirs  or 
devisees,  could  take  advantage  of  the  condition. 

22.  After  giving  a  mortgage  on  a  tract  of  land  for  a  part  of  fhe  pur- 
chase money,  the  mortgagor  conveyed  a  strip  of  the  land  to  a  miliroy 
company  for  its  right  of  way,  the  deed  reciting,  "the  tracks  laid  there- 
on to  be  laid  and  maintained  on  a  level  with**  another  railway  named, 
"or  within  six  inches  thereof,"  and  concluding:  "In  case  fhe  said  grantee 
shall  not  use  said  land,  in  manner  aforesaid,  for  the  space  of  six  months 
from  this  date,  or  shall  discontinue  the  use  of  said  land  for  the  purposes 
and  as  above  expressed  for  a  like  period,  this  grant  shall  terminate  and 
be  void ;  and  said  granter,  his  heirs  and  assigns,  shall  hold  said  land 
free  from  all  interests  and  estates  of  the  said  grantee,"  etc.  Afterward, 
the  grantor  conveyed  this  part  of  the  mortgaged  premises  to  one  C,  sub- 
ject  to  the  right  of  way  of  the  successor  of  said  company.  On  biU  to 
foreclose  the  mortgage,  G  was  made  a  party  defendant,  and  defaulted. 
The  only  rights  of  certain  of  the  parties  defending  arose  in  equity,  to 
subject  this  property  to  the  payment  of  the  mortgage  debt  before  that 
held  by  them  could  be  so  applied :  Held,  that  they  could  not  insist,  in 
a  court  of  equity,  upon  having  a  forfeiture  of  the  right  of  way  for  a 
breach  of  the  condition  to  maintain  its  track  on  a  level  with  the  other 
railroad,  etc. 

23.  CoNSTBTJCTiON  OP  DEEDS — rule  of  conBtfucHon — of  the  description 
of  the  premises.  Where  there  is  doubt  as  to  the  construction  of  a  deed, 
it  shall  be  taken  most  favorably  for  the  grantee.  Hence,  if  a  deed  con- 
tains two  descriptions  of  the  land,  which  do  not  coincide,  the  grantee 
may  elect  that  which  is  most  favorable  to  him. 

24.  Where  the  particular  description  of  land  in  a  deed  is  defective, 
effect  Ttill  be  given  to  the  general  description ;  and  in  case  of  a  repug- 
nancy between  the  particular  and  general  description,  the  latter,  giv- 
ing  more  land,  will  be  accepted ;  and  when  the  particular  description 
is  repugnant  to  the  reference  description,  each  being  certain,  definite 
and  complete  when  standing  alone,  the  description  by  reference  to  a 
prior  recorded  deed  will  be  accepted,  although  it  describes  more  land. 

26.  The  owners  of  a  tract  of  land  conveyed  to  J,  for  a  right  of  way 
for  a  railway  company,  a  strip  of  land  "one  himdred  and  fifty  feet  wide, 
being  seventy-five  feet  on  each  side  of  the  following  described  line," 
describing  it,  and  J  conveyed  to  the  railway  company  a  strip  of  land 
"one  hundred  feet  in  width,  being  fifty  feet  on  each  side  of  the  follow- 
ing line,"  describing  the  same  line  as  in  the  deed  to  him,  but  following 
the  description  was  added,  "hereby  intending  to  convey  all  the  interest 
vested  in  said  party  of  the  first  part  by  convejranoe  executed  by  the 
following  named  persons,"  among  whom  were  his  grantors:  Held,  that 
the  latter  deed  conveyed  a  strip  of  land  one  hundred  and  fifty  feet 
wide,  the  same  as  did  the  first  deed. 
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86.  CBOSS-BiiiL— iT^et^pr  necessary — on  forecloaure^^n  order  to  pro- 
4ect  rights  of  junior  mortgcigee.  On  bill  to  foreclose  a  mortgage,  the 
^ling  of  a  oroBs-bill  is  not  necessary  for  the  preservation  of  the  rights 
of  a  junior  mortgagee  to  the  same  premises.  He  may,  under  his  proper 
answer,  have  the  court  preserve  his  rights  as  against  the  mortgagor  in 
any  surplus  remaining  from  the  sale  of  the  property  after  paying  the 
holders  of  the  first  mortgage  debt. 

27.  To  enable  the  junior  mortgagee,  subsequent  purchaser  or  judg- 
ment creditor  to  insist,  as  against  the  original  mortgagee,  that  the  effect 
of  releases  of  portions  of  the  mortgaged  premises  by  the  latter  is  a  dis- 
•chai^e,  pro  tanto,  of  the  original  mortgage  debt,  it  is  not  necessary  for 
him  to  file  a  cross-bill  In  a  suit  to  foreclose  the  original  mortgage,  as 
he  may  obtain  such  relief  upon  answer,  alone. 

28.  The  mortgagor  of  premises  platted  the  same,  and  sold  a  block 
thereof  containing  forty -eight  lots,  for  which  $1000  was  paid  down,  the 
purchaser  giving  notes  for  the  unpaid  price,  secured  by  mortgage  on 
the  property.  The  mortgagor  paid  the  $1000  to  the  mortgagee,  and 
procured  the  release  of  the  first  twenty  lots  imder  an  agreement  to  re- 
lease for  $50  a  lot.  The  notes  for  the  deferred  payments  were,  placed 
by  the  mortgagor  in  the  hands  of  the  mortgagee  as  collateral  security 
for  the  principal  debt,  but  on  a  settlement  between  them  they  were  re- 
turned to  the  payee.  On  bill  by  the  mortgagee  to  foreclose  his  mort- 
gage, such  purchaser  filed  a  cross-bill:  Held,  that  as  the  purchaser 
oould  obtain  the  relief  sought  under  an  answer  that  he  could  under  the 
orofls-bill,  there  was  no  error  in  sustaining  a  demurrer  to  the  cross-bill. 

29.  AiiiiEQATiONS  AND  PBOOFS— mtM^  correitpond.  A  bill  was  filed  to 
foreclose  a  deed  of  trust  given  on  a  tract  of  land  upon  which  a  railway 
-company  had,  by  grant,  a  right  of  way,  but  neither  the  original  bill, 
nor  any  of  the  subsequent  pleadings,  in  any  way  sought  to  defeat  the 
light  of  the  railway  comi>any  to  the  right  of  way,  except  that  it  was 
included  in  and  subject  to  the  original  trust  deed,  and  no  issue  was 
raised  by  the  pleadings  under  which  the  validity  of  the  company's 
deed  could  be  attacked :  Held,  that  evidence  offered  to  show  the  breach 
•of  a  condition  subsequent  in  the  company's  deed  was  properly  excluded. 

30.  BscoBDiNO  AOT — Subsequent  conveyance  or  mortgage.  The  record 
-of  a  subsequent  deed  or  mortgage  is  not  notice  to  the  prior  mortgagee, 
nor  is  the  latter  required  to  search  the  records  from  time  to  time  to  see 
what  other  incumbrances  have  been  put  upon  the  land ;  and  one  in- 
terested in  the  equity,  as  purchaser,  mortgagee  or  lienor,  wishing  to 
protect  himself,  must  bring  home  to  the  first  mortgagee  actual  notice 
of  his  equities.  Hence,  where  a  part  of  the  first  mortgaged  premises 
has  been  released,  without  actual  notice  of  the  rights  of  second  mort- 
gagees or  purchasers  of  the  equity  of  redemption,  the  latter  can  not 
oomplain  of  the  enforcement  of  the  prior  mortgage. 
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31.  Parties — complainants  on  bill  to  foreclose.  Where  a  mortgagee 
enters  into  an  agreement  with  another  to  transfer  to  the  latter  a  small 
portion  of  the  mortgage  debt,  retaining  the  legal  title  and  the  larger 
part  of  the  equitable  interest,  the  mortgagee  may  properly  file  hia  bill 
to  foreclose  the  mortgage  in  his  own  name.  And  when  such  a8sigiit?e, 
at  the  hearing,  is  made  a  party,  and  answers,  consenting  to  the  decree, 
he  will  be  estopped  from  elsewhere  asserting  liability  to  himself  under 
the  mortgage. 

32.  Practice  —  exclusion  of  evidence — who  may  complain.  A  party 
who  does  not  offer  evidence  which  the  court  excludes,  and  who  make* 
no  exception  to  the  ruling,  can  not  assign  such  ruling  for  error. 

Appeal  from  and  writs  of  error  to  the  Appellate  Court  for 
the  First  District ; — heard  in  the  court  on  appeals  from  ilie 
Circuit  Court  of  Cook  county ;  the  Hon.  M.  F.  Tuley,  Judge, 
presiding. 

Mr.  William  C.  Goudy,  Mr.  Edward  Roby,  and  Mr.  Davii^ 
M.  HiLLis,  for  the  appellants  and  plaintiffs  in  error : 

The  decree  must  be  limited  to  the  pleadings.  Carmichael 
V.  Reed,  45  111.  108 ;  Maker  v.  Bull,  4:4:  id.  98 ;  Hall  v.  Towne, 
45  id.  493;  Walker  v.  Ray,  111  id.  321;  Gage  v.  Reid,  118 
id.  35. 

The  Boones,  holding  a  second  mortgage,  had  a  clear  right 
to  file  a  cross-bill  to  foreclose  it.  Crocker  v.  Loiventhal,  83  III. 
579 ;  FoUanshee  v.  Moi'tgage  Co.  7  Bradw.  486 ;  Erlinger  y. 
Boal,  id.  40 ;  Hurd  v.  Case,  32  111.  48 ;  Quick  v.  Lemon,  105- 
id.  678 ;  Shinn  v.  Shinn,  91  id.  483. 

As  to  the  rule  for  the  marshaling  of  securities,  see  Hards  v. 
Burton,  79  111.  508;  2  Jones  on  Mortgages,  sees.  1628-1631; 
Sheldon  on  Subrogation,  sees.  72,  78 ;  Land  Co.  v.  Peck,  112 
111.  444 ;  Hurd  v.  Eaton,  28  id.  122 ;  In  re  Bates,  118  id.  528 ; 
Wise  V.  Shepard,  13  id.  47. 

Hansbrough  was  not  personally  liable  to  the  Clarks.  He 
was  not  surety  for  the  debt  of  Colehour,  though  the  land  to 
which  he  was  entitled  to  subject  his  lien  was  a  security- 
Trotter  v.  Hughes,  12  N.  Y.  79. 
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The  land  in  which  he  was  interested  was  surety,  and  its 
discharge,  or  the  discharge  of  securities  primarily  liable,  dis- 
charged the  first  mortgage.  Caleo  v.  Davies,  73  N.  T.  215; 
M&re^  V-  Gleamn,  64  id.  204 ;  Northrop  v.  Hill,  57  id.  349 ; 
Cdtjrove  y.  Tallman,  67  111.  96. 

Payment  upon  the  principal  of  a  debt  secured  by  mortgage, 
extinguishes  the  mortgage  to  the  extent  of  such  payment. 
Lowenthal  T*  McCofmick,  101  111.  143;  Kellogg  v.  Ames,  4 
Barb-  218  ;  Bennett  v.  Bates,  94  N.  Y.  262 ;  Shippen  v.  IF/iiN 
fw,  117111,  282. 

Wlien  a  Bottlenient  is  palpably  erroneous,  whether  from 
fraud  or  from  an  undue  advantage  taken,  it  should  be  entirely 
disTc^garded.  Sutpfum  v.  Cmhman,  35  111.  200 ;  Town  v.  Wood, 
37  id.  517;  Perieet  v.  Craicford,  51  Miss.  43. 

A  party  can  not  charge  for  taxes  voluntarily  paid,  and  it 
was  error  to  charge  the  taxes  paid  by  the  mortgagees.  Bor- 
daM  V,  Murphy,  78  111.  81 ;  Durant  v.  Rogers,  71  id.  121. 

The  contract  with  Speer,  Kerfoot  and  Montgomery  was  cham- 
pertotis.  Newkirk  w  Cone,  18  111.  449  ;  Thompson  v.  Reynolds, 
73  id.  11 ;  GUhcrt  v.  Holmes,  64  id.  555. 

The  last  two  cases  state  the  law  of  Illinois  to-day.  Other 
cases  on  champerty  are :  Fetroio  v.  Merriwether,  53  111.  275 ; 
Coleman  v.  Billings,  89  id.  183;  McGoon  v.  Ankeny,  11  id. 
558;  Balhvay  Co.  v.  Boiler,  7  Bradw.  625;  Norton  v.  Tattle, 
60  111,  130;  Comrs.  v.  Coleman,  108  id.  591 ;  Walsh  v.  Shum- 
way,  65  id.  471, 

1  Darnell's  Ch.  Pr.  190,  note  5:  "All  persons  having  the 
same  interest  should  stand  on  the  same  side  of  the  suit ;  but 
if  any  such  refuse  to  appear  as  plaintiffs,  they  may  be  made 
defendants,  their  refusal  being  stated  in  the  bill."  Contee  v. 
Daivson,  4  Bh\nd.  264;  Pogson  v.  Owen,  3  Desaus.  31;  Cook 
Y.  HadUy,  Cooke,  465;  Morse  v.  Hovey,  9  Paige,  197;  Bart- 
lett  V.  Parks,  1  Cush.  86 ;  Whitney  v.  Mayo,  15  111.  251 ;  Smith 
V*  Sackctt,  5  Gilm.  534 ;  Lovell  v.  Fairington,  50  Me.  239. 
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Mr.  William  A.  Montgomery,  for  the  appellees  Robert  D., 
Sarah  J.  and  Harriet  S.  Clark,  and  defendants  in  error. 

Mr.  C.  C.  Clarke,  for  the  Baltimore,  Ohio  and  Chicago 
Eailroad  Company. 

Mr.  Flint  B.  Smith,  for  the  Lake  Shore  and  Michigan 
Southern  Railway  Company. 

Mr.  Chief  Justice  Shope  delivered  the  opinion  of  the  Court: 

Appellees  exhibited  their  bill  in  equity,  in  the  circuit  court 
of  Cook  county,  against  appellants  and  others,  for  the  fore- 
closure of  a  trust  deed  given  to  secure  the  payment  of  $90,000 
and  interest,  major  part  of  the  purchase  price  of  the  four 
hundred  and  six  acres  of  land  lying  in  sections  8  and  17,  town 
37,  north  of  range  15,  east  of  the  third  principal  meridian,  in 
Cook  county.  Appellees  and  Henry  F.  Clark,  being  the  owners 
of  these  lands,  sold  and  conveyed  them  to  William  H.  Cole- 
hour,  and  the  trust  deed  referred  to  was  executed  by  the  pur- 
chaser to  Voluntine  C.  Turner,  trustee,  and  duly  recorded  on 
August  1, 1871.  Subsequently,  William  H.  Colehour  platted  a 
portion  of  the  lands  in  section  8,  as  the  Ironworkers'  addition 
io  South  Chicago,  and  recorded  the  same  December  9,  1873. 
The  forty-six  blocks  shown  by  the  plat  were  subdivided  into 
nearly  two  thousand  lots,  and  prior  to  the  filing  of  the  bill  of 
appellees,  Colehour  had  sold  and  conveyed  a  large  number  of 
these  lots,  and  as  to  certain  of  the  lots  so  sold,  the  trustee, 
Turner,  and  Henry  F.  Clark,  under  a  power  given  them  in  the 
trust  deed,  had  executed  releases.  Colehour  also  conveyed  to 
Levi  D.  Boone  other  portions  of  the  lands  lying  in  section  17, 
in  trust,  with  power  of  sale,  to  secure  the  payment  of  a  note 
for  $15,066.47,  given  by  William  H.  Colehour  to  William 
Hansbrough,  and  the  taxes  and  assessments  upon  the  prem- 
ises conveyed,  and  the  same  was  recorded  October  20,  1873. 
Hansbrough  assigned  this  note  to  Boone,  who  died  intestate 
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before  the  filing  of  the  original  bill.   Appellant  Julia  N.  Brew-  J^fj 

8ter  purchased  block  37  in  the  .addition  platted  by  Colehour,  {^ 

took  a  deed  therefor  from  Colehour,  which  was  recorded  De-  .  ,^ 

cember  24,  1873.     Dayton  S.  Morgan  and  his  co-appellants  ^ 

are,  some  of  them,  purchasers  of  lots  in  the  platted  addition, 
holding  deeds  of  conveyance  from  Colehour  therefor.  Others 
are  holders  of  lot-purchaser's  notes,  assigned  to  them  by  Cole- 
hour, secured  by  mortgages  upon  the  lots  sold,  while  others 
are  judgment  creditors  of  Colehour;  and  appellant  Edward 
Roby  claims  as  owner  of  an  undivided  one-fourth  interest,  as 
tenant  in  common,  in  equity,  with  William  H.  and  Charles  W. 
Colehour,  in  all  the  unreleased  portion  of  the  lands  purchased  ^^ 

by  William  H.  Colehour  of  appellees.   Appellants,  along  with  a  vj<^ 

large  number  of  lot  purchasers,  answered  the  original  bill,  and  » ^ 

Louisa  M.  Boone  and  her  co-appellants,  and  Julia  N.  Brewster, 
filed  cross-bills.  To  the  Brewster  cross-bill  appellees  demurred, 
which  the  court  sustained,  and  the  bill  was  dismissed.  ,| 

The  cause  was  heard  on  the  original  bill,  the  Boone  cross-  '  i 

bill,  answers,  replications,  exhibits,  report  of  the  master  and  v| 

proofs.   The  equities  were  found  with  complainants  (appellees,)  ^      lj3 

exceptions  to  the  master's  report  overruled  in  the  main,  the  \^ 

Boone  cross-bill  dismissed,  and  the  amount  due  complainants  Jj 

fixed  at  $145,076.82,  and  decree  therefor,  with  order  of  sale  ii^ 

of  the  unreleased  portion  of  the  premises  in  a  fixed  order.  ^^ 

The  parties,  by  their  several  pleadings,  appeals  and  assign-  r, 

ments  of  error,  are  grouped  as  follows:  William  H.  and 
Charles  W.  Colehour,  whose  principal  contention  is,  that  the 
decree  is  for  too  great  a  sum ;  Louisa  M.  Boone  and  Samuel 
S.  Boone,  administrators  of  Levi  D.  Boone,  deceased,  and 
Daniel  L.  Boone,  Samuel  S.  Boone,  Clara  B.  Hansbrough, 
Louisa  M.  Adams,  Lucy  A.  Carpenter  and  Mary  J.  Gross, 
heirs-at-law  of  Levi  D.  Boone,  who  insist  there  was  error  in 
dismissing  their  cross-bill,  and  also  in  requiring  the  sale  of 
the  lands  on  which  they  had  a  junior  mortgage  lien,  before 
other  lands  of  the  mortgagor,  or  which  he  had  sold,  and  that 
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the  original  bill  ought  to  have  been  dismissed  as  to  their  lands ; 
Julia  N.  Brewster,  insisting  there  was  error  in  sustaining  the 
demurrer  to  her  cross-bill,  and  dismissing  the  same,  and  that 
the  original  bill  should  have  been  dismissed  as  to  block  37; 
Dayton  S.  Morgan,  Violet  Gray,  Frank  W.  Harding,  Joseph 
Pollak,  Lelia  P..  Eoby  and  Elizabeth  G.  Stannard,  who  insist 
the  decree  is  for  too  much ;  that  the  assets  were  not  mar- 
shaled according  to  priorities,  and  particularly,  that  the  bound- 
aries of  the  Lake  Shore  and  Michigan  Southern  railway  lands 
were  not  fixed,  and  so  much  as  lay  outside  of  its  one  hundred 
feet,  as  also  the  lands  occupied  by  the  Baltimore,.  Ohio  and 
Chicago  railroad,  were  not  required  to  be  sold  before  those  in 
which  they  were  interested ;  and  Edward  Eoby,  insisting  there 
w^as  error  in  not  decreeing  one-fourth  of  the  unreleased  prem- 
ises to  him  free  of  incumbrance,  and  the  residue  of  the  lands, 
only,  sold  to  satisfy  complainants. 

The  decree  of  the  circuit  court  was  affirmed  by  the  Appellate 
Court  for  the  First  District. 

The  errors  assigned  have  necessitated  the  examination  of 
this  very  voluminous  record,  and  the  careful  consideration  of 
the  elaborate  briefs  and  arguments  of  counsel,  and  no  discus- 
sion is  required  to  determine  that  the  relation  of  William  H. 
Colehour  and  appellees  is  that  of  principal  debtor  and  cred- 
itors ;  and  it  is  equally  apparent  that  appellees  are  entitled 
to  have  decreed  to  them  such  sum  as  remains  unpaid  upon 
the  $90,000  indebtedness  created  and  assumed  by  William  H. 
Colehour  at  the  time  his  trust  deed  to  Turner  took  effect,  to- 
gether with  the  proper  advances  made  to  preserve  the  mort- 
gaged estate,  and  to  subject  the  lands  embraced  therein  to 
sale  for  its  payment,  unless,  through  the  action  of  the  mort- 
gagor and  mortgagees  (appellees,)  the  whole  or  some  part  of 
thoso  lands  have  been  taken  out  of  the  operation  of  that  in- 
strument. 

In  order  to  determine  the  amount  of  such  original  mortgage 
indebtedness  remaining  unpaid,  and  of  the  advances  for  the 
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preservation  of  the  estate,  the  parties,  mortgagor  and  mort- 
gagees, with  subsequent  purchasers  and  incumbrancers,  were 
called  upon,  and  the  transactions  in  which  they  severally  par- 
ticipated thoroughly  inquired  into  and  probed,  imtil,  appar- 
ently, the  chancellor  was  in  possession  of  all  the  material  facts 
accessible.     But  it  is  to  be  observed,  that  death  and  casualty 
were  not  without  their  influence  in  placing  beyond  reach  evi- 
dence of  facts  of  great  materiality ;  and  there  is  here  present 
a  condition,  by  no  means  unusual,  of  grave  doubt  and  uncer- 
tainty, and  of  sharp  conflict,  if  not  of  flat  contradiction,  and 
when  this  condition  is  met,  as  it  only  can  be  met,  by  a  resort 
to  common  observation,  experience  and  knowledge  of  human 
nature,  and  a  conclusion  has  been  reached  by  the  judicial 
mind,  all  has  been  accomplished  that  can  be  accomplished 
under  the  law.     Here  were  many  transactions,  covering  a 
period  of  nearly  ten  years — transactions  between  a  great  num- 
ber of  persons  and  under  circumstances  most  variant ;  and 
while  many  of  the  persons  were  present,  and  could  and  did 
speak,  and  many  book  entries,  written  memoranda  and  papers 
were  brought  forward,  some  of  the  most  prominent  actors  were 
no  longer  living,  and  some  of  the  books  and  written  evidence 
known  to  have  once  existed  could  not  be  produced.      But, 
more  than  this,  the  effects  produced  by  the  infirmity  of  age, 
and  the  liability  of  the  human  memory  to  play  false  in  respect 
to  events  long  past  and  details  requiring  exactness,  are  con- 
siderations not  to  be  wholly  disregarded.     So  that,  looking  at 
the  whole  case  in  all  its  parts,  as  we  have  and  must,  and  hav- 
ing regard  to  the  strength  and  bias  as  well  as  the  weakness  of 
human  nature,  accepting  here  and  rejecting  there,  as  seems 
most  probable  and  true,  we  are  not  prepared  to  say  that  the 
chancellor  erred  in  his  finding  as  to  the  amount  of  the  original 
indebtedness,  and  the  advances  and  disbursements  to  preserve 
the  mortgaged  estate,  due  appellees  and  remaining  unpaid. 

It  must  be  observed,  however,  that  it  is  insisted  on  the  part 
of  appellants,  that  some  arrangement  was  made  in  the  fall  of 
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1873,  between  the  Colehours,  and  Henry  F.  Clark,  acting  for 
himself  and  his  brother  and  sisters  (appellees,)  by  which  cer- 
tain of  the  proceeds  derived  from  the  sale  of  the  land  and  lots 
was  to  be  applied  upon  this  indebtedness  to  the  Clarks,  and 
other  portions  of  such  proceeds  were  to  be  used  by  the  Cole- 
hours  in  improving  the  property  and' putting  it  upon  the  mar- 
ket.    It  is  impossible,  in  any  reasonable  limit,  to  review  the 
evidence  and  arguments  based  upon  this  contention,  or  of  the 
subsequent  transactions  alleged  to  have  grown  out  of  such 
agreement;  and  we  are  compelled  to  content  ourselves  with 
saying,  that  upon*  consideration  of  the  whole  case  we  are  not 
prepared  to  say  that  the  chancellor  has  erred  in  respect  of  the 
items  entering  into  the  account  and  going  to  make  up  the 
claim  under  the  original  Turner  trust  deed."     It  is,  however, 
claimed,  that  there  were  certain  charges  against,  or  sums  that 
should  have  been  credited  upon,  the  amount  secured  by  said 
trust  deed,  and  which  were  rejected  by  the  master  and  the 
chancellor,  that  would  seem  to  demand  further  consideration. 
It  is  evident  from  the  record,  that  the  Clarks  executed,  or 
thought  they  were  executing,  releases  to  property  sold  by  Cole- 
hour,  in  excess  of  amounts  paid  thereon,  and  it  also  appears 
that  sundry  notes,  evidences  of  indebtedness  and  stocks  were 
placed  or  came  into  the  hands  of  Gen.  Clark,  which,  upon  one 
hand,  it  is  contended,  should  have  been  credited  upon  such 
indebtedness,  while,  upon  the  other  hand,  it  is  urged  that  they  . 
were  placed  there  simply  as  collateral  to  the  principal  debt^ 
and  were  subsequently  returned  to  Colehour.     One  of  these 
items  was  $50,000,  at  face  value,  of  the  capital  stock  of  the 
Nes  Cilicon  Steel  Company,  received  by  Gen.  Clark  from  the 
Colehours,  and  which,  by  the  receipt  given  therefor  at  the  time,. 
(November,  1873,)  was  "deposited  with  me  (H.  F.  Clark)  as 
further  security  on  the  land  released,"  and  "to  apply  on  the 
notes  of  W.  H.  Colehour  aforesaid,  at  the  market  value  at  the 
time  of  transfer,  should  such  transfer  hereafter  be  made." 
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It  is  to  be  remarked,  first,  that  no  transfer  of  this  stock  was 
ever  made ;  nor  does  it  appear,  by  any  satisfactory  proof,  that 
such  stock  had  any  market  value.  It  is  true,  W.  H.  Colehour 
testifies  it  was  worth  one  hundred  cents  on  the  dollar ;  but, 
upon  cross-examination,  it  is  evident  that  he  did  not  intend 
to  testify  to  the  market  value.  He  shows  absolutely  that  he 
had  no  knowledge  of  the  worth  of  these  stocks ;  and  it  is  made 
to  appear,  by  evidence  we  think  competent  against  the  Cole- 
hours,  that  the  stocks  at  the  date,  or  at  any  time  subsequent 
to  the  date,  of  their  deposit,  were  substantially  worthless. 
Twenty  odd  acres  of  the  land  had  been  released  by  the  Clarka 
to  enable  Colehour  to  induce  the  location  of  these  steel  works 
upon  this  tract  of  land;  but  it  appears,  beyond  creating  a 
considerable  indebtedness,  nothing  was  done  by  the  steel  com- 
pany. In  addition  to  this,  on  the  21st  of  March,  1874,  thi» 
stock,  together  with  the  other  collaterals,  or  notes  and  secur- 
ities claimed  by  the  Clarks  to  be  held  as  collaterals,  were  re- 
turned to  the  Colehours  and  accepted  and  receipted  for  by 
them.  At  that  time  substantially  half  of  the  principal  debt 
was  due  and  unpaid.  It  is  insisted  by  the  Colehours  that  they 
were  forced  to  accept  back  such  collaterals  by  the  attorney  of 
the  Clarks,  Joseph  P.  Clarkson.  We  can  not  enter  upon  a 
discussion  of  this  question ;  but  it  is,  we  think,  apparent,  that 
the  whole  transaction,  when  taken  together,  shows  that  it  was 
never  intended,  either  by  the  Colehours  or  by  the  Clarks,  that 
there  was  to  be  an  application  of  any  of  the  securities  held  by 
Clark,  unless  they  were  paid.  There  is,  to  our  minds,  no  way 
of  escaping  the  conclusion  that  the  settlement  of  March  21, 
1874,  is  binding  upon  the  Colehours.  If  it  was  then  under- 
stood that  this  stock  and  the  other  collaterals  were  received  in 
payment  by  the  Clarks,  or  were  properly  chargeable  to  them, 
the  Colehours  had  a  perfect  right  to  insist  upon  credit  therefor,. 
and  if  they  were  of  any  such  value  as  is  now  contended,  would 
have  much  more  than  satisfied  the  mortgage  indebtedness  then 
due.    This  they  saw  proper  not  to  do,  and  they  are  bound,  not- 
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withstanding  the  alleged  coercion,  which  it  is  not  contended 
was  duress  in  any  legal  sense,  by  their  action  in  the  premises. 
It  is  also  sought  to  be  shown  that  these  bonds  were  received 
p:  by  the  Clarks  in  consideration  of  the  release  of  the  twenty  odd 

f^l',  acres  of  land  to  be  conveyed  to  the  steel  company ;  but  we  are 

not  satisfied  that  the  weight  of  the  evidence,  when  the  circum- 
stances are  all  considered,  sustains  the  contention. 
^,.  What  is  here  said  in  respect  of  the  settlement  of  March  21, 

^^•  1874r,  applies  with  equal  force  to  the  McLennan,  Sarah  E. 

C}r  Andrews,  Weeks  &  Bennett,  Julia  and  William  S.  Brewster 

t{  notes,  and  other  notes  then  surrendered  by  the  Clarks  to  the 

arl'  Colehours.   We  are  of  opinion  that  the  chancellor  was  justified 

in  finding  that  they  were  not  chargeable  against  the  mortgage 
debt  in  favor  of  the  Colehours.  Nor  do  the  other  appellants, 
purchasers  and  lienors  under  William  H.  Colehour,  stand  in 
any  better  position.  It  is  not  shown,  as  we  think,  that  any  of 
1^  them  dealt  upon  the  faith  of  such  securities,  or  that  they  al- 

fe  tered  their  position  in  consequence  of  such  securities  being  in 

^-.  the  hands  of  the  Clarks.    The  burden  was  upon  appellants  to 

k'-"  show  payment,  or  such  state  of  facts  as  would  estop  the  mort- 

I  ■.  gagees.     We  are  not  surprised  that,  while  we  are  treated  to 

i.;:  substantially  fourteen  hundred  pages  of  printed  matter,  coun- 

<^ ;,  sel  have  been  unable  to  succinctly  state  the  case;  nor  do  we 

^.  deem  it  important  to  enter  upon  that  task. 

f*  The  legal  principle  insisted  upon,  and  the  application  of 

i.  which  to  the  facts  of  this  case  has  occasioned  such  earnest 

t>  discussion,  is  the  equitable  doctrine  of  marshaling  securities. 

[  To  that  doctrine  this  court  is  fully  and  unequivocally  commit- 

[  ted,  and  it  is  to  be  found  illustrated  in  a  long,  unbroken  line 

of  decisions.  No  more  succinct  statement  of  the  general  doc- 
trine can  be  found  than  that  formulated  by  Mr.  Justice  Law- 
rence, in  Iglehurt  v.  Grain,  42  111.  261,  namely,  "that  where 
there  are  two  creditors  standing  in  equal  equity,  one  of  whom 
has  security  upon  two  funds,  and  the  other  upon  only  one  of 
the  two,  the  former  is  required  to  proceed  primarily  against  the 
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fund  upon  which  the  latter  has  no  claim."    The  holder  of  the 
security  on  two  funds,  it  is  said,  is  compelled  to  shape  his  own 
remedy  so  as  to  preserve,  if  possible,  the  equity  of  the  one 
whose  hen  extends  to  but  one  fund.     (1  Pomeroy's  Eq.  sec. 
396.)    So  a  creditor  having  a  judgment  lien  upon  several  par- 
cels of  property,  part  of  which  has  been  taken  in  satisfaction 
of  a  junior  judgment,  or  purchased  bona  fide  from  the  judg- 
ment debtor,  leaving  a  portion  free  from  junior  incumbrance, 
or  unsold,  the  prior  judgment  creditor  must  first  resort  to  the 
latter  fund  for  satisfaction.     {Marshall  v.  Moore,  36  111.  321 ; 
Hurd  V.  Eaton,  28  id<  122.)    But  the  principle  does  not  apply 
where  a  creditor  has  a  lien  upon  two  funds  belonging  to  two 
separate  debtors,  and  a  creditor  of  one  of  the  debtors  has  a 
lien  upon  one  of  the  funds.     (Wise  v.  Shepherd,  13  111.  41.) 
Creditors  of  a  common  debtor  alone  can  invoke  this  right, 
(1  Story's  Eq,  sec,  642 ;  3  Pomeroy's  Eq.  sec.  1414,)  and  it 
has  no  application  as  between  creditor  and  debtor.    (Rogers  v. 
Meyers,  68  IlL  92.)    Nor  will  the  rule  be  applied  to  the  injury 
of  the  prior  creditor, — e.  g.,  where  the  fund  is  dubious,  or  only 
to  be  reaelied  by  litigation ;  or  so  as  to  delay  the  prior  cred- 
itor, or  prevent  him  from  realizing  his  whole  debt,  (1  Story's 
Eq.  sec.  645,  note  a,  and  cases  cited;  3  Pomeroy's  Eq.  sec. 
1414;  Hurd  v.  Eatoiij  mtpra,)  or  to  impair  his  security.    (Igle* 
hart  V.  Crain,  supra,-  Sweet  v.  Redhead,  76  HI.  374 ;  Palmer  v. 
Sndl,  111  id.  161;  1  Story's  Eq.  sec.  633;  3  Wait's  Actions 
and  Defenses,  175/)     So  in  the  case  of  successive  mortgages, 
and  as  between  a  mortgagee  and  subsequent  bona  fide  purchas- 
ers from  the  mortgagor  of  portions  of  the  mortgaged  premises. 
It  may  be  gtated  as  a  general  rule,  that  every  one  taking  a 
mortgage  on  real  estate  is  bound  to  know,  that  by  law  there 
§till  remains  an  estate  in  the  mortgagor  subject  to  sale  and 
transfer,  either  in  its  entirety  or  in  parcels.    Such  estate  may 
be  re-mortgaged,  voluntarily  sold  and  conveyed,  or  subjected 
to  sale  on  eKeciitiou ;  and  in  such  case  the  subsequent  mort- 
gagee or  purchaser  may  insist  that  the  portion  of  the  estate 
31—120  UaIm 
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retained  by  the  mortgagor  shall  first  be  subject  to  the  mort- 
gage debt,  and  that  the  interests  of  subsequent  mortgagees  or 
purchasers  shall  be  liable  therefor  in  the  inverse  order  of  aUen- 
ation.  (Iglehart  v.  Grain,  supra;  Matteson  v.  Thomas^  41  HI. 
110 ;  Lock  V.  Fiilford,  52  id.  166 ;  Tompkins  v.  WUtberger,  56- 
id.  385 ;  NUes  v.  Harmon,  80  id.  396 ;  Hosm^r  v.  CampbeU, 
98  id.  572;  Land  Co.  v.  Peck,  112  id.  408.)  The  interest  or 
estate  so  remaining  in  the  mortgagor  is  but  the  equity  of  re- 
demption, and  this  is  all  that  a  purchaser  acquires.  {Edgerton 
V.  Young,  43  111.  464 ;  Dodds  v.  Snyder,  44  id.  53.)  A  second 
mortgagee  or  a  subsequent  judgment  creditor  only  acquires  a 
lien  on  the  equity  of  redemption,  subject  to  the  rights  of  thfr 
holder  of  the  first  mortgage  debt.  (Dodds  v.  Snyder,  supra; 
Smith  V.  Dinsmoor,  119  111.  656.)  But  where  a  part  of  the  mort- 
gagor's equity  has  passed  from  him  by  sale  under  execution,  the 
mortgagee's  right  of  foreclosure  will  be  limited  to  such  amount 
as  may  equitably  be  enforced  against  such  parcel,  though  the 
mortgagor  may  be  liable  for  a  larger  sum.  {Oorham  v.  Farsony. 
119  111.  425.)  It  is  also  to  be  borne  in  mind,  that  the  record 
of  a  subsequent  deed  or  mortgage  is  not  notice  to  the  prior 
mortgagee ;  nor  is  the  latter  required  to  search  the  records^ 
from  time  to  time,  to  see  whether  other  incumbrances  have 
been  put  on  the  land ;  and  one  interested  in  the  equity,  as 
subsequent  purchaser,  mortgagee  or  lienor,  wishing  to  protect 
himself,  must  bring  home  to  the  first  mortgagee  actual  notice  of 
his  equities.  (Hosmer  v.  CampbeU,  supra;  Matteson  v.  ThomMy 
supra;  Iglehart  v.  Crain,  supra;  2  Jones  on  Mortgages,  see. 
1624.)  Hence,  where  a  part  of  the  first  mortgaged  premises 
has  been  released,  without  actual  notice  of  the  rights  of  second 
mortgagees  or  purchasers  of  the  equity  of  redemption,  the  lat- 
ter can  not  complain  of  the  enforcement  of  the  prior  mortgage. 
(McMillan  v.  McCormick,  117  HI.  79.)  It  is  also  well  settled, 
that  a  payment  upon  the  mortgage  debt  is  an  extinguishment, 
pro  tantOy  of  the  mortgage  lien.  (Redmond  v.  Packenham,  6ft 
ni.  434.)     And  if  the  mortgagee,  having  notice  of  succesBive 
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alienations  of  parts  of  the  mortgaged  premises,  releases  a  part 
then  liuble  for  the  payment  of  the  debt,  he  can  not  charge  the 
other  portions  of  the  premisefs  without  first  deducting  the  value 
of  the  parts  released.  (2  Jones  on  Mortgages,  sec.  1631.)  As 
said  by  this  court  in  the  Iglehart  case:  "If  the  mortgagee,  with 
actual  notice  of  the  facts,  releases  from  the  mortgage  that  por- 
tion of  the  premiBes  primarily  liable,  he  thereby  releases,  pro 
tanto,  the  portion  secondarily  liable.  When  the  mortgage  is 
sought  to  be  enforced  against  the  owner  of  the  latter,  he  can 
claim  an  abatement  of  his  liability  to  the  extent  of  the  value  of 
that -portion  which  should  have  been  made  the  primary  fund." 
(See,  also,  Matteson  v.  Thomas,  supra;  Briscoe  v.  Power,  47  111. 
447 ;  Hurd  v,  Eaton,  supra;  Warner  v.  Bank,  4  Bradw.  305.) 
Nor  is  it  necessary  that  the  junior  mortgagee,  purchaser  or 
judgment  creditor,  desiring  to  insist,  as  against  the  original 
mortgagee,  that  the  effect  of  releases  of  portions  of  the  mort- 
gaged premises  by  the  latter  was  a  discharge,  pro  tanto,  of  the 
original  mortgage  debt,  should  for  this  purpose  resort  to  a 
cross- bill,  for  it  is  a  common  practice  to  afford  this  character 
of  relief  upon  answer.  {Iglehart  v.  Grain,  supra;  Land  Co.  v. 
Pic*^,  mipfas  Sales  v.  Sheppard,  99  111.  616,  and  cases  cited.) 
Nor  can  it  be  doubted  that  the  mortgagor  can  not,  without  the 
assent  of  the  mortgagee,  plat  the  mortgaged  premises,  and 
donate  streets,  alleys  and  grounds  to  the  public ;  but  in  such 
case  the  assent  of  the  mortgagee  will  be  implied  from  the  act 
of  the  latter  in  accepting  a  stipulated  sum  per  lot,  and  execut- 
ing releases  therefor*  (Smith  v.  Heath,  102  HI.  130.)  And  it 
is  considered  that  a  purchaser  of  a  part  of  such  platted  prem- 
ises, purchasing  by  the  plat,  as  also  junior  mortgagees  and 
judgment  creditors  with  liens  upon  portions  of  the  platted 
premises,  are  estopped  from  insisting  that  the  portions  of  the 
mortgaged  premises  embraced  in  the  platted  streets,  alleys 
and  ways  shall  be  regarded  and  treated  as  premises  released, 
and  the  value  thereof  credited  upon  the  mortgage  debt. 
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As  in  the  further  discussion  of  the  many  questions  arising 
upon  this  record  application  must  be  made  of  the  general  prin- 
ciples of  the  law  as  illustrated  by  the  former  decisions  of  this 
court,  and  to  avoid  repetition,  we  have  thought  it  apt  to  pre- 
sent them  in  succinct  and  connected  form,  and  the  varioas  con- 
tentions hereafter  considered  will,  we  think,  in  the  main,  be 
found  to  fall  within  the  doctrines  thus  announced. 

It  is  contended,  on  behalf  of  Julia  N.  Brewster,  that  the 
court  erred  in  sustaining  the  demurrer  to  her  cross-bill.  No 
good  purpose  can  be  subserved  in  attempting  to  epitomize  this 
cross-bill,  covering,  as  it  does,  some  thirty  pages  of  printed 
abstract,  and  it  is  sufficient  to  say  that  no  facts  are  therein 
stated ;  nor  would  she  be  entitled  to  any  relief  thereon  that 
she  could  not  have  upon  proper  answer  filed.  The  demurrer 
was  sustained  upon  this  ground,  and  there  was  no  error  therein 
of  which  she  can  be  heard  to  complain. 

It  is  further  contended  on  the  part  of  Mrs.  Brewster,  that 
the  court  erred  in  decreeing  the  sale  of  her  premises  for  the 
satisfaction  of  the  mortgage  indebtedness  secured  by  the  Tur- 
ner trust  deed,  and  in  not  decreeing  that  the  same  was  freed 
therefrom.  It  is  nowhere  contended  that  Mrs.  Brewster,  in 
making  her  purchase  of  this  block,  purchased  for  less  than  its 
full  value.  It  is  further  undisputed  that  at  the  time  of  the 
purchase  she  paid  $1000  of  the  purchase  money,  which  is 
shown  to  have  been  turned  over  to  the  holders  of  the  original 
mortgage  indebtedness,  and  in  consideration  thereof  lots  1  to 
20,  inclusive,  in  said  block  37,  were  released,  in  accordance 
with  the  trust  deed,  from  the  operation  of  that  instrument. 
This  is  shown  by  both  Brewster  and  Colehour,  and  is  found 
by  the  master.  It  is  clear,  therefore,  that  so  far  as  lots  1  to 
20,  inclusive,  are  concerned,  they  are  not  within  the  operation 
of  the  Turner  trust  deed.  This  release  seems  to  have  been 
executed  in  pursuance  of  an  agreement  between  the  Clarks 
and  W.  H.  Colehour,  that  upon  payment  of  $50  per  lot,  releases 
therefor  would  be  executed.    Although  the  purchase  here  was 
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of  the  forty-eight  lots  in  block  37,  the  $1000  paid  would  rep- 
resent twenty  lots  under  said  agreement,  and  Joseph  P.  Clark- 
son,  attorney  in  fact  of  the  Glarks,  chose  to  release  said  lots 
from  1  to  20,  In  respect  of  the  remaining  lots  of  the  block, 
from  21  to  48,  inclusive,  they  were  included  in  the  decree  by 
the  designation  of  "onreleased  lots,"  and  held  to  be  primarily 
liable  for  the  payment  of  the  original  mortgage  indebtedness, 
but  no  order  is  made  for  their  sale,  the  court  having  ordered 
the  sale  of  certain  lots  and  lands,  not,  however,  including  said 
lots,  reBerving  to  the  court  the  making  of  a  further  order  of 
sale,  if  necessary.  The  facts  shown  justify  the  decree  as  far 
as  rendered.  It  is  shown  that  the  mortgagees,  the  Glarks, 
received  the  $1CMJ0  cash  before  mentioned,  but  it  was  under- 
stood, both  by  Brewster  and  the  Clarks,  that  it  was  paid  upon 
the  twenty  lots  released,  and  was  so  paid  and  accepted. 

In  respect  of  the  residue  of  the  consideration  for  said  lots 
two  notes  were  given,  which,  it  appears,  had  been  reduced  by 
payments  some  time  prior  to  March  21,  1874,  to  $2386.87 
each,  and  which  were  secured  by  a  mortgage  on  said  block. 
Some  time  prior  to  the  date  last  mentioned,  they  had  been 
placed  by  the  payee,  W.  H.  Colehour,  with  others,  in  the  hands 
of  Henry  F»  Clark,  as  collateral  to  the  principal  debt.  On 
settlement  had  at  that  date,  these  notes,  with  others,  were 
delivered  back  to  the  payee.  It  does  not  appear  that  anything 
was  paid  thereon  to  the  Clarks,  nor  does  it  appear  that  by  any 
arrangement  the  principal  debt  was  or  should  be  credited  with 
the  amount  of  said  notes.  If,  upon  further  hearing,  it  should 
be  found  necessary  to  order  the  sale  of  this  property,  it  will 
only  be  done  after  the  exhaustion  of  the  lands  and  lots  held 
by  the  grantor  in  the  Turner  trust  deed,  or  subsequently  con- 
veyed, and  after  crediting  the  principal  debt  with  such  sums 
as  should  be  charged  against  the  same  on  account  of  property 
released,  in  accordance  with  the  principles  in  this  opinion 
stated. 
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The  next  contention  considered  is  that  of  appellamts,  rep- 
resentatives and  heirs  of  Levi  D.  Boone.  At  the  time  of  the 
purchase 'and  conveyance  of  the  lands  to  W.  H.  Colehour, 
$10,000  of  the  purchase  price  was  paid  in  cash,  and  this  money 
appears  to  have  been  furnished,  $5000  by  William  Harisbrough, 
and  $5000  by  F.  M.  Corby,  Wesley  Morrill  and  Charles  W. 
Colehour ;  and  W.  H.  Colehour,  in  whose  name  the  purchase 
was  made,  who  took  title  from  the  Clarks,  and  who  executed 
the  notes  for  the  $86,000  portion  of  the  purchase  price  of  the 
land,  and  the  original  trust  deed  to  secure  the  $90,000  unpaid 
portion  of  the  purchase  price,  gave  William  Hansbrough  a  writ- 
ten instrument,  under  his  hand  and  seal,  dated  July  31, 1871, 
reciting,  "that  the  four  hundred  and  six  acres  this  day  bought 
of  H.  F.  Clark  by  me,  in  my  name,  is  one-half  the  property 
of  William  Hansbrough,  he  having  bought  the  one-half  and 
paid  the  one-half  of  the  cash  payment,  to-wit,  $5000,  and,  as 
the  same  is  sold,  he  to  have  one-half  of  the  profits."  And  he 
also  gave  to  Corby,  Morrill  and  C.  W.  Colehour  a  written  in- 
strument, under  his  hand  and  seal,  dated  August  1,  1871, 
reciting,  that  the  persons  last  named  were,  "together,  jointly 
and  equally,  interested  in  one-half  of  the  four  hundred  and  six 
acres  *  ♦  ♦  this  day,  to-wit,  July  18,  1871,  bought  of 
H.  F.  Clark  and  others,  they  having  advanced  one-half  of  the 
purchase  money  advanced  in  cash,  to-wit,  $10,000,  they  pay- 
ing $5000  for  the  purchase  of  the  same,"  thereby  agreeing 
"that  out  of  the  profits,  if  any  be  realized  from  the  sale  of  said 
land,  the  said  parties  above,  jointly,  shall  be  entitled  to  receive 
the  one-half  of  the  net  profit  from  any  sale  of  said  land." 
Neither  of  these  instruments  was  placed  on  record. 

In  respect  to  the  second  instrument  above  referred  to,  a  con- 
troversy having  arisen  between  Wesley  Morrill  and  the  Cole- 
hours,  Morrill  proceeded  by  his  bill  in  equity  to  establish  his 
rights  and  to  enforce  the  specific  performance  thereof,  and  for, 
an  account  of  the  proceeds  of  sales  made  by  W.  H.  Colehour, 
resulting  in  a  decree  in  the  circuit  court  dismissing  the  bill,  and 
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which  decree,  on  appeal  to  this  court,  was  aflSrmed.  (MorriU 
T.  CoUhowr  et  al.  82  Dl.  618.)  From  that  case  it  appears  that 
<k)rby,  Morrill  and  C.  W.  Colehour  entered  into  an  agreement 
with  W.  H.  Colehour,  by  which  the  former  abandoned  all  claim 
to  the  property  or  to  any  profits  that  might  be  realized  from 
its  sale,  and  the  latter  agreed  not  to  look  to  them  for  any  part 
of  the  purchase  money ;  and  in  the  course  of  the  opinion  the 
-court  said :  "The  written  agreement  executed  by  W.  H.  Cole- 
hour only  binds  him  to  pay  appellant  and  the  others  equal 
portions  of  the  one-half  of  the  net  profits  arising  from  the  sale 
of  the  lands.  It  in  no  event  bound  him  to  convey  the  land. 
*  *  *  By  this^  agreement,  this  was  not  an  interest  in  or  title 
to  the  land,  but  it  was  an  agreement  to  give  appellant  and  pay 
to  him  profits  that  might  be  realized  from  the  sale  of  the  land. 
"*  ♦  *  The  purchase  was  made  for  the  purpose  of  sale  and 
the  acquisition  of  profits.  It  was  not  bought  to  hold  as  land, 
but  simply  as  an  article  of  commerce  and  for  speculation,  and 
for  that  reason  equity  regards  it  as  personal  property  among 
the  partners.  In  such  cases  the  intention  of  the  parties  stamps 
the  character  of  the  transaction.'' 

The  foregoing  case  is  referred  to  for  two  purposes :  First, 
^8  showing  that  whatever  right  Corby,  Morrill  and  C.  W.  Cole- 
hour may  have  acquired  by  their  $5000  contribution  towards 
the  purchase  price  of  the  lands,  and  under  the  instrument  of 
August  1, 1871,  had  been  relinquished  in  favor  of  W.  H.  Cole- 
hour; and  second,  as  showing  the  relation  which  William 
Hansbrough  sustained  towards  W.  H.  Colehour,  and  his  rights 
in  the  lands  under  the  instrument  of  July  31, 1871.  Although 
not  identical  in  language,  these  two  instruments  are  of  the 
^ame  legal  import.  The  parties  engaged  in  a  common  enter- 
prise,  namely,  the  purchase  of  lands  in  the  name  of  one, — 
not  to  be  held  as  lands,  but  as  an  article  of  commerce,  and  for 
speculation ;  and  the  fact  that  they  shared  in  contributing  the 
purchase  money,  and  agreed  to  share  in  the  profits  that  might 
arise  from  the  sale  of  the  purchased  commodity,  stamped  the 
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transaction  as  in  effect  a  partnership,  with  some,  at  least,  of 
the  incidents  and  obligations  growing  out  of  that  relation. 

That  Hansbrongh  regarded  himself  as  bound  as  a  joint  pur> 
chaser,  (in  his  testimony  he  states  he  was  a  half  partner  in  tbe- 
purchase,)  is  strongly  supported  by  his  subsequent  conduct. 
Between  the  date  of  the  purchase  and  the  2d  day  of  Decem- 
ber, 1872,  he  paid  three  installments,  of  $200  each,  interest 
accrued  on  the  Mary  P.  M.  Palmer  note,  and  also  |6125.d& 
interest  accrued  on  the  twenty  notes  held  by  appellees.  And 
on  December  28, 1872,  Hansbrough  assigned  his  contract  with 
W.  H.  Colehour,  and  transferred  "unto  Levi  D.  Boone  all  my 
(his)  right,  title  and  interest  in  and  to  the  within  contract  of 
purchase  of  land,"  as  security  for  an  existing  indebtedness  of 
Hansbrough  to  Boone.  But  notwithstanding  such  transfer, 
in  February,  March  and  June  of  1873,  Hansbrough  made 
further  payments  for  account  of  the  land  purchase,  namely, 
"cash  paid  Gen.  H.  F.  Clark,  $1505;  taxes  on  Clark  land, 
$185.71 ;  interest  on  Clark  land,  $75;"  and  finally,  on  Octo- 
ber 18, 1873,  Hansbrough  had  a  full  settlement  with  the  Cole- 
hours,  when  his  interest  in  the  land  purchase,  including  the 
moneys  expended  by  him  and  his  share  of  supposed  profits, 
was  found  to  be  $20,466.87.  It  is  further  to  be  stated,  that 
about  the  date  last  named,  Levi  D.  Boone,  by  his  attorney  in 
fact,  William  Hansbrough,  sold  and  transferred,  by  indorse- 
ment thereof,  all  his  interest  in  the  Hansbrough  contract  of 
July  31,  1871,  "and  the  land  therein  mentioned,  to  Charles 
W.  Colehour  and  Edward  Eoby."  The  consideration  of  this 
assignment,  as  alleged,  was  $15,066.47  from  C.  W.  Colehour 
and  $4400  from  Eoby.  The  portion  coming  from  Eoby  was 
evidenced  by  his  three  notes, — one  for  $800  and  two  for  $1800" 
each, — payable  in  one,  two  and  three  years,  respectively,  from 
August  16,  1873,  payable  to  William  Hansbrough;  and  the 
portion  coming  from  C.  W.  Colehour  was  evidenced  by  the 
note  of  W.  H.  Colehour,  dated  August  16, 1873,  for  $15,066.47, 
payable  two  years  thereafter,  with  interest  at  six  per  cent,  io 
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William  Hansbrough.  To  secure  this  last  named  note,  W.  H. 
Colehour,  by  his  trust  deed  dated  August  16,  1873,  conveyed 
the  nnsubdivided  lands  in  section  17,  and  which  deed  was 
recorded  October  20,  1873,  to  Levi  D.  Boone.  It  is  evident 
the  $16,066.47  evidenced  by  this  note  of  W.  H.  Colehour  was 
the  property  of  Levi  D.  Boone,  and  is  so  treated  in  this  liti- 
gation. Li  the  trust  deed  last  mentioned  it  was  expressly 
provided  that  the  trustee  should  release  from  the  lien  thereof ,  ;^ 

on  payment  by  the  grantor,  at  the  rate  of  one  acre  for  $120,  .  ;^^ 

such  payments  to  be  credited  on  the  secured  note,  and  that    '  'J^ 

the  lands  might  be  subdivided  into  lots,  and  released  by  lots  J; 

or  blocks.  The  grantor  therein  covenanted  that  he  was  seized 
in  fee,  that  the  premises  were  free  from  liens,  and  that  he 
would  warrant  and  defend,  etc.,  but  expressly  stipulated  that 
the  conveyance  was  made  "subject  to  one  given  by  grantor 
hereof  to  Voluntine  C.  Turner,  covering  the  same  lands,  with 
other  lands." 

The  rights  of  appellants,  the  legal  representatives  and  heirs 
of  Levi  D.  Boone,  and  which  are  thought  to  be  injuriously 
affeoted  by  the  action  of  the  court  in  denying  them  any  relief 
whatever  under  their  cross-bill,  as  can  be  readily  seen,  are  .  | 

predicated  primarily  upon  the  act  of  William  Hansbrough  in 
contributing  $5000  towards  the  purchase  of  the  Clark  lands, 
and  the  subsequent  payments  made  by  him  upon  the  deferred 
purchase  money  notes,  and  for  taxes,  etc. ;  upon  the  instru- 
ment executed  by  W.  H.  ColehoHr  at  the  time  the  $5000  was 
60  paid,  and  its  subsequent  assignment  and  transfer,  as  shown ; 
and  iSnally,  upon  the  trust  deed  of  W.  H.  Colehour,  conveying 
to  their  ancestor  that  part  of  the  purchase  lands  lying  in  sec- 
tion 17  described,  to  secure  the  indebtedness  of  over  $15,000, 
evidenced  by  the  note  of  W.  H.  Colehour,  before  mentioned, 
to  their  ancestor,  remaining  unpaid,  and  the  action  of  the 
Clarks  in  releasing  from  the  operation  of  such  original  trust 
deed  divers  lots — ^parcels  of  the  lands  embraced  therein — to 
subsequent  purchasers ;  and  to  fully  comprehend  their  conten- 
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lion,  the  further  statement  seems  necessary : — ^W.  H.  Colehour 
plotted  the  "Ironworkers'  addition  to  South  Chicago."  In  this 
pkt  and  subdivision  was  embraced  the  south  fractional  half 
of  fractional  section  8,  except  certain  railroad  rights  of  way, 
containing  some  forty-six  blocks  and  nearly  two  thousand  lots, 
with  the  necessary  streets  and  alleys;  and,  in  conjunction 
with  Ester  E.  Taylor,  the  part  of  the  lands  lying  in  the  north 
half  of  section  8  was  also  platted  as  "Taylor's  First  addition 
to  South  Chicago."  The  Ironworkers'  addition  was  certified 
August  16,  1873,  ahd  recorded  December  9,  1873. 

In  respect  of  the  first  ground  upon  which  these  appellants 
predicate  their  criticism  of  the  decree,  we  have  already  seen 
that  the  person  through  whom  they  claim  by  virtue  of  the 
assignment  of  the  contract  of  July  31,  1871,  (William  Hans- 
brough,)  was  a  partner  with  W.  H.  Colehour  in  these  lands, 
and  that  under  such  contract  he  was  entitled  to  receive  only 
a  share  of  the  profits,  if  any,  arising  out  of  their  sale  and  dis- 
position. Under  the  assignment  of  that  instrument  it  was 
manifest  their  ancestor  acquired  the  interest  of  Hansbrough 
<m\y.  Under  the  declaration  of  trust  by  W.  H.  Colehour  in 
favor  of  Hansbrough,  neither  he  nor  his  assignees  could  be 
permitted  to  assert  title  or  equities  against  the  Turner  trust 
deed,  given  to  secure  the  purchase  money  of  the  lands,  by 
W.  H.  Colehour.  All  of  the  rights  acquired  under  and  by 
virtue  of  such  declaration  must  necessarily  be  in  subordina- 
tion to  the  purchase  money  mortgage.  It  can  not  be  doubted 
but  that  Hansbrough,  upon  acceptance  of  the  declaration  of 
trust,  had  full  notice  of  the  transaction  by  which  W.  IJ.  Cole- 
i*our  had  acquired  and  held  the  title  to  these  lands ;  and  the 
declaration  assigned  to  Boone,  upon  its  face,  gave  notice  to 
him  of  the  relation  that  Hansbrough  bore  to  the  title.  And 
it  also  seems  clear  to  us,  that  the  change  in  the  security, 
whereby  the  debt  of  Hansbrough  to  Boone,  by  novation,  be- 
came the  debt  of  W.  H.  Colehour,  and  the  security  therefor 
to  Boone  was  changed  from  the  declaration  of  trust  in  favor 


Digitized  by  VjOOQ IC 


Boone  et  al.  v.  Clabk  et  aL  491 

Opinion  of  the  Court. 

of  Hansbrough  by  W.  H.  Colehour  to  the  trust  deed  of  W.  H. 
Colehour  to  Boone  to  secure  such  indebtedness  to  Boone, 
were  parts  and  a  continuation  of  the  same  transaction.  We 
do  not  deem  it  necessary  now  to  enter  upon  a  discussion  of 
the  liability  of  Hansbrough,  as  partner  of  W.  H.  Colehour,  for 
the  purchase  money  of  the  land,  but  it  is  sufiBcient  for  our 
present  purpose  that  the  circumstances  are  such  as  to  carry 
home  to  Hansbrough  and  Boone,  notice  of  appellees'  rights. 
If  any  doubt  could  exist  in  respect  of  notice  of  the  rights  of 
appellees,  and  that  the  parties  dealt  with  the  understanding 
that  the  rights  they  were  acquiring  were  subject  to  the  rights 
of  appellees,  it  is  effectually  removed  by  the  trust  deed  sought 
to  be  foreclosed  by  the  cross-bill  of  these  appellants, — ^that  is, 
the  trust  deed  of  W.  H.  Colehour  to  Boone,  before  mentioned. 
As  we  ha%*e  seen,  that  deed  is,  by  its  terms,  expressly  made 
subject  to  one  given  by  the  grantor,  W.  H.  Colehour,  to  Vol- 
nntine  C.  Turner,  covering  the  same  land  and  other  lands. 
This  clause  of  the  deed  receives  additional  force  from  a  con- 
sideration of  the  relation  of  Hansbrough  to  this  transaction. 
By  the  declaration  of  trust  in  his  favor  he  was  to  have  one- 
half  of  the  profits  derived  from  the  sale  of  the  lands  purchased 
from  the  Clarks ;  and  the  trust  deed  given  to  secure,  in  fact, 
his  advauces  on  account  of  and  profits  in  the  transaction,  very 
properly  and  necessarily  was  given  subject  to  the  trust  deed 
given  for  the  purchase  money.  It  is  clear,  therefore,  that  the 
interest  of  Levi  D.  Boone  was  subject  to  the  rights  of  appel- 
lees, and  that  these  appellants  occupy  the  same  relation  their 
ancestor  did. 

It  is  likewise  insisted,  that  the  court  erred  in  the  order  in 
which  the  land  covered  by  the  Boone  trust  deed  was  required 
to  be  sold.  Certain  of  the  lands,  including  those  covered  by 
this  trust  deed,  were  held  by  the  court  not  to  fall  within  the 
equitable  rule  of  sale  in  the  inverse  order  of  alienation.  The 
courts  by  its  order,  required  the  sale  of  these  lands,  and  of  all 
lots  conveyed  subsequent  to  July  13,  1876 ;  and  as  the  trust 
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deed  to  Boone  was  recorded  October  20,  1873,  it  is  insisted 
that  the  court  erred  in  requiring  the  sale  of  this  property  until 
all  property  conveyed  thereafter  had.  been  subjected  to  the 
payment  of  the  first  mortgage  debt.    We  are  of  opinion  the 
court  did  not  err  in  the  respect  indicated.    The  equitable  role 
of  marshaling  securities,  whereby  the  lands  mortgaged  are 
required  to  be  sold  in  the  inverse  order  of  alienation,  as  said 
by  this  court  in  Briscoe  v.  Power,  supra,  "rests  upon  the  rea- 
son, that  where  the  mortgagor  sells  a  part  of  the  mortgaged 
premises  without  reference  to  the  incumbrance,  purporting  to 
convey  the  fee  simple,  and  retaining  a  part  himself,  it  is  equi- 
table, as  between  the  mortgagor  and  his  grantee,  that  the  part 
still  held  by  the  mortgagor  should  be  first  subjected  to  the 
payment  of  the  debt ;  and  this  equity  having  attached  to  the 
land,  a  subsequent  purchaser  from  the  mortgagor,  with  notice, 
takes  it  subject  to  the  same  equity.    But  it  is  evident  that  this 
reasoning  has  no  application  to  a  case  like  the  present,  where 
the  first  purchaser  expressly  takes  subject  to  the  mortgage.** 
And  it  was  there  held,  that  in  such  case  the  purchaser  has  no 
equity  against  the  mortgagor  to  compel  satisfaction  of  the  in« 
cumbrance  out  of  the  part  retained  by  him,  and,  consequently, 
none  against  his  grantee  of  such  part,  and  that  the  purchaser 
consenting  to  take  subject  to  the  mortgage,  consents  that  his 
part  of  the  land  shall  remain,  pro  rata,  liable  for  the  mortgage 
debt.     Here,  as  we  have  seen,  the  deed  to  Boone  waff  taken 
expressly  subject  to  the  trust  deed  to  Turner,  and  those  hold- 
ing under  it  possess  no  equity  against  the  grantor  therein 
requiring  that  the  lands  retained  by  him  should  be  first  sold. 
It  would  seem  that  this  should  be  conclusive  in  favor  of  the 
correctness  of  the  decree.     Moreover,  Boone  took  this  trust 
deed  with  notice,  both  actual  and  constructive,  of  the  trust 
deed  to  secure  the  debt  due  appellees,  and  with  actual  notice 
that  the  interest  of  Hansbrough  in  the  premises  was  dependent 
upon  profits  to  be  realized  from  the  sale  thereof.     And  it  is 
equally  clear  that  this  trust  deed  was  taken  by  Boone  to  se- 
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onre  Hansbroagh's  interest  to  be  derived  and  realized  upon 

by  the  sale  of  the  land  and  lots  by  W.  H.  Colehonr.    It  is  true  '^ 

that  Boone  sold  and  assigned  to  G.  W.  Colehour  and  Edward  i  ^- 

Boby  his  interest  in  the  declaration  of  trust  which  he  had  J 

acquired^  by  assignment,  from  Hansbrough ;  but  it  is  shown,  -p 

upon  the  face  of  that  instrument,  that  such  interest  was  half  M 

the  profits  realized  from  a  sale  of  the  land,  and  that  only. 

The  entire  transaction  contemplated  the  sale  of  the  property 

by  Colehour  at  a  profit  over  and  above  the  cost  price  secured 

to  be  paid  to  appellees;  and  it  would  be  grossly  inequitable  ''i 

to  permit  Hansbrough,  or  his  assignee  with  notice,  to  take  the 

property  from  the  purchasers,  from  whom  alone  his  interest 

and  profits  were  to  be  realized,  to  pay  the  principal  debt,  and 

thereby  relieve  the  property  upon  which  he  had  taken  security  -j^ 

for  such  profits,  from  the  common  burden.  '  -^ 

It  is  further  insisted,  that  at  least  these  appellants  were  ^| 

entitled  to  a  decree,  under  their  cross-bill,  foreclosing  their 
trust  deed  as  against  W.  H.  Colehour,  and  the  court  therefore  ij 

erred  in  dismissing  the  cross-bill.     The  filing  of  a  cross-bill  1 

is  not  necessary  for  the  preservation  of  the  rights  of  a  junior  ■:^_ 

mortgagee  to  the  same  premises,  as  has  been  seen;  and  if  '      t^ 

appellants  desire,  they  may,  under  their  answer,  move  the  •  ;^ 

court,  and  it  will  be  the  duty  of  the  chancellor, — and  which  >^ 

may  yet  be  done  in  this  cause, — ^to  preserve  their  rights,  as  i; 

against  Colehour,  in  any  surplus  remaining  from  the  sale  of  '  \ 

the  property  after  the  payment  of  the  amount  due  appellees. 

In  respect  of  the  errors  assigned  by  appellant  Edward  Eoby, 
it  is  apparent,  from  what  has  preceded,  that  he  took  whatever  1 

interest  he  acquired,  under  the  declaration  of  trust  by  W.  H. 
Colehour  to  Hansbrough,  dated  July  31, 1871,  and  by  assign- 
ment thereof  through  Boone, — Boby  taking,  as  is  contended, 
one-half  of  the  interest  declared  to  be  in  Hansbrough,  what- 
ever that  might  be,  and  nothing  more.  It  is  also  apparent, 
from  what  has  preceded,  that  he  thereby  took  the  interest, 
only,  that  Hansbrough  had  thereunder,  which  was  an  interest 
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in  the  profits,  if  any,  to  be  derived  from  the  sale  of  the  lands 
purchased  from  the  Glarks,  and  necessarily  took  such  interest 
charged  with  the  payment  of  the  purchase  price  of  the  land, — 
his  interest  not  being,  as  we  have  seen,  an  interest  in  the  land, 
but  in  the  profits,  only.  But  it  is  contended  that  the  Clarks 
had  notice  of  his  interest,  and  that  therefore  they  were  bound 
to  apply  the  securities  held  by  them,  in  good  faith,  in  extin- 
guishment of  their  mortgage  debt,  so  as  that  his  interest  might 
be  protected.  Conceding  all  that  is  contended,  we  have  found 
that  the  chancellor  has  made  proper  application  of  all  moneys 
and  securities  with  which  the  mortgagees  are  properly  charge- 
able. It  is,  however,  further  contended,  that  Roby  is  not 
bound  by  the  settlement  and  agreement  of  March  21, 1874, — 
that  such  settlement  between  Colehour  and  the  Clarks  was  not 
correct  or  made  on  a  correct  basis,  and  therefore  the  same  is 
not  binding  upon  him,  and  that  he  has  a  right  to  go  back  of 
such  settlement,  and  show  the  true  state  of  account.  If  this 
be  also  conceded,  as  we  have  already  shown,  the  evidence  is 
insufficient  to  show  that  the  mortgagees  were  chargeable  with 
the  items  objected  to  by  appellant,  or  that  the  account  was  in 
other  respects  inaccurate. 

The  relation  existing  between  Hansbrough,  and  those  claim- 
ing under  and  through  him,  and  W.  H.  Colehour,  as  previously 
indicated,  and  as  found  in  the  MorriU  case,  before  referred  to, 
was  that  of  persons  interested  in  the  profits  to  be  derived  by 
the  sale  of  the  lands  by  Colehour,  and,  in  a  sense,  partners ; 
and  they  can  not,  as  against  appellees,  be  heard  to  complain 
that  Colehour  misapplied  the  funds  received  by  him  from  the 
sale  of  the  lands  and  lots  sold,  unless  the  Clarks  in  some  way 
participated  in  such  misappropriation.  As  we  have  seen,  it 
may  readily  be  conceded,  as  it  is,  that  they  would  have  a  right 
to  compel  the  application  of  all  moneys  paid  upon  the  indebt- 
edness, or  which  came  to  the  hands  of  the  Clarks  with  which 
they  were  justly  chargeable,  and  with  any  securities  or  prop- 
erty which  the  Clarks  appropriated  or  received  the  benefit  of, 
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and  also  sach  as  was  lost,  if  any  was  shown,  by  reason  of  the 
Clarke  not  baring  made  proper  application  thereof.  But  as 
respects  Hansbrough  and  his  assignees,  appellees  are  not 
obargeable  with  the  control  and  management  of  the  business 
by  Coleliour,  nor  responsible  to  them  for  any  application  by 
Colehour  of  the  funds  derived  from  the  sale  of  the  premises. 
Being  practically  partners,  they  were  bound  by  the  acts  of 
Colehonr, 

As  to  the  objection  that  the  court  erred  in  including  in  the 
amcmnt  for  which  decree  was  rendered,  the  taxes  paid  by  ap- 
pellees to  protect  the  estate  and  their  mortgage  security,  there 
was  no  error,  in  our  opinion.  The  right  of  the  mortgagee  to 
pay  taxes  assessed  agp,inst  the  mortgaged  premises,  to  protect 
Ms  interests,  and  have  such  payments  tacked,  in  equity,  to 
ihe  mortgage  debt,  upon  foreclosure,  has  been  so  repeatedly 
sanetioned  that  citation  of  authority  is  unnecessary.  Aside 
from  this,  it  was  expressly  covenanted  in  the  original  trust 
deed  to  Turner,  that  the  grantor  would  pay  the  taxes  and  as- 
sessments upon  the  premises,  and  it  was  averred  that  appel- 
lees had  been  required  to  pay,  and  had  paid,  the  same,  and 
it  was  prayed  that  an  account  might  be  taken  of  the  same, 
together  with  the  debt,  and  interest  due  thereunder.  Appel- 
lants having  acquired  title  or  interest  subject  to  such  trust 
deed,  are  not  in  condition  to  question  the  right  of  appellees 
to  protect  their  security  in  the  manner  they  did. 

It  is  further  contended,  that  under  an  agreement  entered 
into  between  the  Clarks,  appellees,  and  Charles  E.  Spear  and 
others,  this  cause  should  have  been  brought  in  the  name  of 
Spear,  Kerfoot  and  Montgomery,  and  not  in  the  name  of  the 
Clarks*  There  is  no  merit  in  this  contention.  At  most,  the 
agreement  purported  to  transfer  a  portion  of  the  mortgage 
debt  to  the  three  persons  named,  and  if  valid  in  equity,  the 
larger  part  was  retained  by  appellees,  the  Clarks,  and  the 
cause  was  properly  brought  in  their  name.  (Hopkirk  v.  Page, 
2  Brock.  20 ;  Wiltsie  on  Foreclosure,  sec.  16.)    It  clearly  ap- 
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pears,  that  if  the  agreement  amounted  to  an  equitable  assign- 
ment of  a  portion  of  the  indebtedness,  the  appellees  (original 
mortgagees)  retained  the  legal  title,  as  well  as  a  large  equitable 
interest  in  the  mortgage  debt,  and  had  an  undoubted  right  to 
file  this  bill.  Spear,  Kerfoot  and  Montgomery  were,  at  the 
hearing,  made  parties  defendant,  and  answered,  consenting 
to  the  decree,  and  would  therefore  be  estopped  from  elsewhere 
asserting  liability  to  themselves  under  said  mortgage.  Sapp 
V.  Phelps,  92  HI.  688. 

It  is  also  insisted,  that  the  contract  between  the  Clarks  and 
Spear,  Kerfoot  and  Montgomery  is  champertous,  and  that  in 
some  way  the  right  of  appellees  to  relief  is  thereby  affected. 
It  is  plain  this  can  not  be  so.  If  it  be  conceded  that  the  con- 
tract is  champertous,  as  contended,  it  is  void,  and  the  Clarks 
have  the  same  rights  in  respect  of  this  mortgage  debt  as  if  it 
had  not  been  entered  into. 

There  remain  to  be  considered  the  errors  assigned  by  plain- 
tiffs in  error,  Dayton  S.  Morgan,  Violet  Gray,  Frank  W.  Hard- 
ing, Joseph  PoUak,  Lelia  P.  Eoby  and  Elizabeth  G.  Stannard, 
their  writ  of  error  having  been  sued  out  after  the  appeal  before 
referred  to  had  been  taken.  The  first  assignment  of  error — 
that  the  decree  was  for  too  much — ^has  already  been  consid- 
ered. The  second,  that  the  securities  were  not  properly  mar- 
shaled according  to  priorities ;  and  the  third,  that  the  decree 
did  not  limit  the  boundary  of  the  right  of  way  of  the  Lake 
Shore  and  Michigan  Southern  railway  to  one  hundred  feet  in 
width,  and  require  the  sale  of  the  fifty  feet  also  claimed  by 
said  railway  company  and  lying  outside  of  the  one  hundred 
feet,  together  with  the  sixty-six  feet  right  of  way  of  the  Balti- 
more, Ohio  and  Chicago  railroad,  before  sale  of  the  lands 
claimed  by  said  plaintiffs  in  error, — ^will  now  "be  considered. 

The  consideration  of  the  second  assignment  is  necessarily 
involved  in  the  third,  as,  in  the  presentation  by  counsel  for 
plaintiffs  in  error,  it  relates  solely  to  the  failure  of  the  court 
to  make  the  proper  order  in  respect  of  said  rights  of  way. 
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And  first,  as  to  the  Baltimore,  Ohio  and  Chicago  raikoad. 
It  appears  that  on  July  30, 1874,  W.  H.  Colehour,  by  his  deed 
of  that  date,  conveyed  to  the  Baltimore,  Pittsburg  and  Chicago 
Bailway  Company,  Illinois  division,  (since  changed,  as  con- 
ceded, and  now  known  as  the  Baltimore,  Ohio  and  Chicago 
Bailroad  Company,)  a  strip  of  land  sixty-six  feet  wide  and 
fourteen  hundred  feet  long,  through  a  portion  of  the  mort- 
gaged premises,  as  right  of  way,  adjoining  on  the  north-west 
the  right  of  way  of  the  Lake  Shore  and  Michigan  Southern 
railway,  as  located  through  the  same  lands. 

A  sufficient  answer  to  the  objection  of  a  majority  of  plain- 
tiffs in  error  would  be,  that  in  marshaling  the  securities  the 
<iecree  requires  the  sale  of  the  right  of  way  of  this  company 
before  sale  of  the  premises  claimed  by  plaintiffs  in  error,  their 
interests  having  been  acquired  first  in  the  order  of  alienation. 
There  is,  however,  a  two-fold  answer  to  the  contention.  The 
deed  from  W.  H.  Colehour  conveying  this  right  of  way  conveys 
^right  of  way  for  a  railroad  ♦  ♦  ♦  over  the  following  de- 
scribed real  estate,  to- wit,"  and  then  follows  description.  To 
this  is  added :  '*The  tracks  laid  thereon  to  be  laid  and  main- 
tained on  a  level  with  the  Michigan  Southern  and  Northern 
Indiana  Railroad  Company,  or  within  six  inches  thereof.  In 
case  said  grantee  shall  not  use  said  land,  in  manner  aforesaid, 
for  the  space  of  six  months  from  this  date,  or  shall  discontinue 
the  use  of  said  land  for  the  purposes  and  as  above  expressed 
for  a  like  period,  this  grant  shall  terminate,  and  become  and 
be  void ;  and  said  grantor,  his  heirs  and  assigns,  shall  hold 
said  land  free  from  all  interests  and  estates  of  the  said  grantee, 
and  all  persons  and  corporations  claiming  under  it."  It  is 
conceded  that  the  railroad  company,  within  the  time  limited, 
went  into  the  use  of  said  land  for  the  purposes  mentioned  in 
the  deed,  and  has  ever  since  continued  to  use  it  as  its  right  of 
way.  Two  contentions  are  made :  First,  it  is  said  that  the 
whole  right  of  way  has  been  forfeited,  for  the  reason  that 
the  railroad  company,  in  building  its  track  and  maintaining 
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the  same,  did  not  build  and  has  not  maintained  the  same 
upon  a  level  mth  the  track  of  the  Lake  Shore  and  Michigan 
Southern  railway,  or  within  six  inches  thereof,  and  that  there- 
fore the  property  has  reverted,  and  should  be  first  sold  to  pay 
the  mortgage  debt. 

Before  the  master,  and  at  the  hearing,  W.  H.  Colehonr 
offered  evidence  tending  to  ^how  that  this  company's  track 
was  not  built  upon  a  level,  or  within  six  inches  of  the  level, 
of  the  other  railtoad  track  named, — ^which  the  court  excluded.. 
This  evidence  was  not  offered  on  behalf  of  the  plaintiffs  in 
error,  nor  its  exclusion  excepted  to  by  them,  and  they  are  in  na 
condition  to  complain  of  the  action  of  the  court  in  that  regard. 
Again,  neither  the  original  bill,  nor  any  of  the  subseqaent 
pleadings  in  the  cause,  in  any  way  set  up  or  sought  to  defeat 
the  right  of  the  railroad  company  to  its  right  of  way,  except 
as  the  same  is  averred  to  be  included  in  and  subject  to  the 
original  trust  deed,  and  no  issue  was  raised  by  the  pleadings 
under  which  the  validity  of  the  company's  deed  could  be  at- 
tacked. See  Fwrrar  v.  Payne,  73  111.  82 ;  Home  Ins.  Co,  v. 
Myevy  93  id.  271 ;  Walters  v.  Defenbaugh,  90  id.  241. 

But  it  is  insisted  that  the  language  of  the  deed  providing 
that  the  tracks  shall  be  constructed  on  a  level  with  the  tracks 
of  the  Lake  Shore  and  Michigan  Southern  railway,  is  in  the 
nature  of  a  condition  subsequent.  The  rule  is  well  established 
that  this  class  of  conditions  is  not  favored  in  law,  and  a  clause 
will  not  be  construed  to  be  a  condition  imless  the  intention  is 
clearly  manifested, — ^the  inclination  being,  to  interpret  them 
as  covenants  rather  than  as  conditions.  But  it  is  unneces- 
sary to  pause  here  to  discuss  or  determine  that  question,  for 
if  the  clause  be  construed  as  a  condition,  it  is  clear  that  these 
plaintiffs  in  error  are  not  in  a  position  to  take  advantage  of 
a  forfeiture.  A  breach  of  a  condition  subsequent  can  be 
taken  advantage  of  only  by  the  grantor,  his  heirs  or  devisees* 
(2  Washburn  on  Beal  Prop.  sees.  11, 12,  and  authorities  cited.) 
But  if  it  be  contended  that  the  right  is  extended  by  the  latter 
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clause  of  the  deed  quoted,  it  is  to  be  observed  that  it  was  to 
Colehour  and  Lis  heirs  and  assigns,  only. 

On  July  22, 1SY7,  Colehour  conveyed  this  part  of  the  mort- 
gaged premises  to  Jared  M.  Clark,  "subject  to  Baltimore  and 
Ohio  railroad  right  of  way."  Said  Clark  was  made  a  party 
to  the  bill,  and  defaulted,  and  is  making  no  objection  to  the 
decree.  It  is  not  pretended  that  Colehour,  or  his  grantee, 
Clark,  or  any  person  who  had  the  right  of  entry  for  condition 
broken,  has  ever  elected  to  declare  the  forfeiture,  or  made  any 
re-entry,  or  done  any  act  equivalent  to  a  re-entry  for  condition 
broken.  These  plaintiffs  in  error  are  not  grantees  of  Cole- 
hour "in  respect  of  this  right  of  way.  Whatever  rights  they 
have  arise  in  equity,  to  subject  this  property  to  the  payment 
of  the  mortgage  debt^  before  that  held  by  them  is  so  applied. 
It  is  the  well  settled  doctrine,  that  a  court  of  equity  will  not 
lend  its  aid  to  enforce  a  forfeiture  of  a  condition  subsequent. 
Wood  on  Railway  Law,  p.  U06,  sec.  6. 

The  contention — perhaps  it  is  better  to  say  suggestion — of 
counsel,  that  the  right  of  way  was  not  properly  defined  by  the 
decree,  it  will  be  presently  seen,  is  without  force.  The  point 
of  difference  is,  that  this  right  of  way  depends  for  its  descrip- 
tion upon  the  width  of  the  right  of  way  of  the  Lake  Shore  and 
Michigan  Southern  railway.  If  the  latter's  right  of  way  is 
one  hundred  and  fifty  feet  in  width,  the  premises  occupied  by 
this  railroad  are,  as  we  understand  it,  in  accordance  with  the 
description  in  the  deed,  and  the  decree  was  correct. 

In  respect  of  the  right  of  way  of  the. Lake  Shore  and  Michi- 
gan  Southern  Railway  Company,  it  is  insisted  that  it  is  one 
hundred  feet  wide,  only,  whereas  the  claim  of  the  railway 
company,  sustained  by  the  decree,  is  for  a  width  of  one  hun- 
dred aud  fifty  feet.  The  common  source  of  title  of  all  those 
parties  is  admitted.  It  appears  that  in  1851  William  G.  and 
George  W,  Ewing,  {the  common  source  of  title,)  for  a  valuable 
consideration,  conveyed  to  Norman  B.  Judd,  "for  the  purpose 
of  building,  constructing,  maintaining  and  using  thereon  a 
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Railroad,"  a  strip  of  land  "one  hundred  and  fifty  feet  wide, 
being  seventy-five  feet  on  each  side  of  the  following  described 
line/'  (describing  it,)  and  which  extends  through  the  mort- 
gaged premises,  and  is  the  same  strip  of  land  here  claimed 
by  the  railway  company,  but  which  grant  contained  the  words, 
"that  if  the  said  railroad  shall  not  be  commenced  by  said  party 
of  the  second  part,  or  his  heirs,  over  and  through  said  prem- 
ises within  one  year  and  completed  within  three  years,  *  *  ♦ 
then  and  in  that  case  the  land  hereby  granted  shall  revert  to 
the  said  grantors,  their  heirs  or  assigns."  Judd  conveyed,  by 
deed  to  the  Northern  Indiana  and  Chicago  Bailroad  Company, 
(of  which  corporation  the  Lake  Shore  and  Michigan  Southern 
Bailway  Company  is  conceded  to  be  the  legal  successor,)  a 
strip  of  land  "one  hundred  feet  in  width,  being  fifty  feet  on 
each  side  of  the  following  described  line,*'  describing  the  same 
line  described  in  the  Ewing  deed,  but  following  the  description 
with  the  words,  "hereby  intending  to  convey  all  the  interest 
vested  in  said  party  of  the  first  part  by  conveyance  executed 
by  the  following  named  persons," — ^giving  the  names  of  a  large 
number  of  grantors,  among  whom  were  the  Ewings;  with 
habendum,  "to  have  and  to  hold  the  said  premises  to  the  said 
party  of  the  second  part,  its  successors  and  assigus,  for  the 
sole  use  and  purpose  of  building,  constructing,  maintaining 
and  using  thereon  a  railroad,  and  for  no  other  purpose  what- 
ever." 

It  is  not  questioned  but  that  the  railroad  was  commenced 
and  completed  within  the  time  specified  lA  the  Ewing  deed  to 
Judd,  but  it  is  contended,  first,  that  Judd  conveyed  to  the 
railroad  company  a  strip  only  one  hundred  feet  in  width;  and 
second,  that  if  the  effect  of  his  deed  was  to  convey  a  strip  one 
hundred  and  fifty  feet  wide,  the  railroad  company  has  not 
used  more  than  one  hundred  feet, — the  two  twenty-five  foot 
strips  on  either  side  and  outside  the  centre  one  hundred  feet 
having  been  fenced  out  and  abandoned,  and  so  reverted  to  the 
original  grantors. 
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The  declared  purpose  of  the  conyeyance  from  the  Ewings  to 
Jndd  was,  the  ''building,  constructing,  maintaining  and  using 
thereon  a  railroad;"  and  Judd's  action  in  at  once  conveying 
this  right  of  way,  along  with  many  others  acquired  by  him  for 
the  same  purpose,  to  the  raUroad  company  complying  with 
the  condition  by  constructing  thereon  and  using  the  premises 
80  conveyed  for  a  railroad  right  of  way,  would  seem  to  con- 
clusively show  that  Judd  was  acting  for  the  railroad  company 
in  securing  a  right  of  way,  and  took  and  held  the  title  to  the 
several  strips  so  conveyed  to  him,  in  trust  for  his  principal. 
In  the  acquisition  of  this  title  it  seems  clear  he  was  not  acting 
for  himself;  and  that  hh  intended  to  divest  himself  of  all  the 
right  and  title  so  acquired,  is  manifest  from  the  language 
employed  in  his  deed  to  the  railroad  company.  True,  he  spe- 
cifically describes  a  strip  only  one  hundred  feet  wide ;  but  in 
the  same  instrument  he  declares  his  intention  "to  convey  all 
the  interest  vested  in"  him  by  the  conveyance  the  Ewings  had 
previously  made  to  him.  The  description  of  the  premises  in 
the  deed,  and  the  declared  intention  of  the  grantor,  manifested 
by  specific  reference  to  another  instrument  conveying  by  a 
more  extended  description  the  same  and  still  other  strips  of 
land,  are,  to  the  extent  of  the  additional  strips,  not  coincident, 
and  the  question  is,  which  of  these  two  descriptions  must 
control. 

The  rule  undoubtedly  is,  "that  where  there  is  a  doubt  as  to 
the  construction  of  a  deed,  it  shall  be  taken  most  favorably 
for  the  grantee."  Hence  it  is  said :  "If  there  are  two  descrip- 
tions in  a  deed  of  the  land  conveyed,  and  they  do  not  coincide, 
the  grantee  is  at  liberty  to  elect  that  which  is  most  favorable 
to  him."  Slmrp  v.  Thompson,  100  111.  447,  and  cases  cited. 
See,  also,  Marshall  v.  Miles,  8  Conn.  369 ;  Carroll  v.  Norwood, 
5  H.  &  J.  163 ;  Johnson  v.  McMillan,  1  Strob.  (23  S.  C.)  143. 
The  claim  of  the  railroad  company,  here,  is  not,  by  a  descrip- 
tion in  a  reference  deed,  to  exclude  a  part  of  the  premises 
particularly  described,  but  that  by  such  reference  additional 
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land  was  conveyed, — and  such  seems  to  be  its  eflFect.  (Coogan 
V.  Burling,  124  Mass.  393.)  So,  too,  where  the  particular 
description  was  defective,  effect  was  given  to  the  general  de- 
scription. (Haley  v.  Amestoy,  44  Cal.  132.)  And  where  there 
was  repugnance  between  the  particular  and  the  general  de- 
scription, the  latter  was  accepted.  (Ousby  v.  Jones,  73  N.  Y. 
621.)  And  where  the  particular  description  was  repugnant  to 
the  reference  description,  and  where,  as  here,  each  description 
was  certain,  definite  and  complete  when  standing  alone,  the 
description  by  reference  to  a  prior  recorded  deed  was  accepted. 
{Wuesthoff  V.  Seymour,  22  N.  J.  Eq.  66.)  The  intention  of  the 
grantor,  Judd,  being  thus  clearly  shown,  and  the  description 
of  the  premises  intended  to  be  conveyed  being  certain,  definite 
and  complete,  that  construction  must  be  adopted  which  is 
most  favorable  to  the  grantee.  It  therefore  follows,  that  by 
the  deed  from  Judd  the  railroad  company  took  title  to  the 
strip  of  land  through  these  mortgaged  premises,  of  the  width 
of  one  hundred  and  fifty  feet,  and  the  decree  in  thai  regard 
was  correct. 

As  respects  the  remaining  contention,  that  the  railroad  com- 
-pany  occupied  and  used  no  more  than  the  centre  one  hundred 
feet  of  the  one  hundred  and  fifty  feet  conveyed,  and  that  there- 
by the  two  twenty-five  foot  strips  on  either  side  of  such  centre 
one  hundred  feet  reverted  to  the  original  grantors,  the  Ewings, 
it  is  to  be  observed  that  whatever  may  be  the  rights  of  Wil- 
liam G.  and  George  W.  Ewing,  "their  heirs  or  assigns,"  in  the 
premises,  these  plaintiffs  in  error  are  in  no  condition  to  take 
advantage  of  any  supposed  forfeiture.  The  condition  in  the 
deed  relied  on  is  clearly  a  condition  subsequent,  and  the  rule 
is,  as  before  stated,  that  advantage  thereof  can  only  be  taken 
by  the  grantor,  his  heirs  or  devisees.  These  plaintiffs  in  error 
are  strangers  to  the  title  to  this  strip  of  land  conveyed  to  the 
railroad  company  for  a  right  of  way,  and  can  not  be  heard  to 
complain  of  the  action  of  the  court  in  decreeing  its  exclusion 
from  the  operation  of  the  Turner  trust  deed.     It  is  therefore, 
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€0  far  as  these  plaintififs  in  error  are  tfoncerlied,  wholly  imma- 
terial whether  but  one  hundred  feet — fifty  feet  on  either  side 
of  the  railroad  track — ^was  enclosed  with  a  fence,  or  when  the 
fence  was  built,  or  by  whom.  The  raibroad  company  undeni- 
ably entered  under  its  conveyance,  constructed  its  road  on  the 
premises  conveyed,  and  has  since  continued  using  the  premises 
for  railroad  purposes ;  and  its  occupation  and  use  for  this 
purpose,  though  possibly  confined  to  a  single  track  along  and 
over  the  same,  must  be  regarded  as  a  possession  and  use  for 
railroad  purposes  of  the  entire  premises  conveyed.  Hardisty 
y.  Glenn,  32  111.  62;  Bowman  v.  WeUig,  39  id.  417;  Keith  y. 
Keith,  104dd.  397. 

It  follows,  that  we  are  of  opinion  that  the  decree  should  be 

affirmed,  and  it  is  accordingly  done. 

Decree  affirmed. 

Mr.  JtJSTiOB  Bailey,  having  heard  this  case  in  tlie  Appellate 
Court,  took  no  part  in  its  decision  here. 
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Henry  B.  Mason 

V. 

John  B.  Merrill  et  al. 

Filed  at  Ottawa  June  15, 1889. 

1.  Dbsobiption  in  a  debd — sufficiency.  Any  description  adopted  in 
A  deed  by  which  the  premises  intended  to  be  conveyed  may  be  estab- 
lished and  identified,  is  snificient. 

2.  SAXR-^extrineic  evidence  in  aid  of  description.  In  placing  a  oon- 
stmction  upon  the  description  of  land  in  a  deed,  extrinsic  facts  may 
be  lesorted  to  for  the  purpose  of  determining  what  was  intended. 

3.  If  the  language  of  the  deed  is  applicable  to  several  x)eTSon8,  to 
seveial  parcels  of  land,  or  the  terms  be  vague  and  general,  parol  evl- 
•denoe  Is  admissible  of  any  extrinsic  ciromnstance  tending  to  show  what 
things  were  intended  by  the  party,  or  to  ascertain  his  meaning  in  any 
other  respect. 
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4.  In  thiB  case,  a  deed  of  trust  described  the  premises  ''as  situate  in 
C,  county  of  Cook,  and  State  of  Illinois,  to-wit,  lots  9, 12  and  13,  in 
block  11,  and  streets.  The  plat  of  C,  aforesaid,  was  recorded  in  the 
recorder's  office  of  Cook  county,  aforesaid,  in  book  143  of  maps,  p.  99, 
to  which  reference  is  made  for  a  more  particular  description  of  the 
premises."  The  plat  showed  a  street  on  the  west  of  the  lots,  called 
"Michigan  Terrace,"  lying  between  the  lots  and  a  right  of  way  of  a  rail- 
way company.  The  extrinsic  evidence  showed  that  the  street  had  been 
vacated  by  the  legislature,  and  that  the  grantor  owned  such  street,  and 
had  no  other  lots  and  street  situated  in  a  similar  condition :  Heldf  that 
these  facts  were  sufficient  to  show  that  the  trust  deed  passed  the  land 
between  the  lots  and  the  railroad,  which  was  formerly  a  street. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Frank  Baeeb,  Judge,  presiding. 

Messrs.  Mason  Bros.,  for  the  appellant : 

The  words  "and  streets,"  in  the  deeds  of  trust,  etc.,  do  not 
describe  the  real  estate  in  controversy,  and  are  void  for  un- 
certainty. Appellant  should  be  protected  as  an  innocent  pur- 
chaser for  value. 

We  submit  the  following  authorities  as  in  point  upon  the 
issues  in  this  case : 

The  expression,  "except  seventy-five  acres  before  mentioned,'^ 
held  void  for  uncertainty.    Ditman  v.  Clyhourriy  4  Bradw.  542. 

"Appurtenant,"  and  such  general  words,  do  not  help,  if  the 
particular  description  is  insufficient.  St.  Louis  Bridge  Co.  v. 
Curtisy  103  m.  410. 

"The  south-west  part  of  the  north-east  fractional  quarter"" 
of  a  certain  section  was  held  void  for  uncertainty.  Carter  v. 
Barnes,  26  111.  455. 

A  devise  is  void  for  uncertainty.  Grand  Tower  Mining  Co. 
V.  Gill,  111  m.  641. 

A  trust  deed  is  in  the  strictest  sense  a  mortgage.  Fitch  v. 
Wetherbee,  110  111.  475. 

A  mortgagor's  equity  of  redemption  may  be  levied  upon 
and  sold  under  execution.     Finley  v.  Thayer,  42  HI.  350. 
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Mr.  Gborqe  F.  Bailey,  for  the  appellees : 

The  word  '"streets,"  in  the  trust  deed  through  which  appel- 
lees derive  title,  is  not  void  for  uncertainty,  but  conveys  the 
property  in  controversy.  Parol  evidence  was  competent  to 
show  its  meaning,  the  intention  of  the  parties  to  the  deed, 
and  to  locate  the  property  intended  to  be  conveyed. 

Any  language  which,  by  the  aid  of  parol  and  extrinsic  evi- 
dence, (say  the  court,)  can  be  u^ed  to  locate  premises,  may 
be  adopted ;  and  the  description  will  be  held  void  for  uncer- 
tainty only  where,  after  such  evidence,  it  is  still  a  matter  of 
doubt  what  the  grantor  intended  to  convey.  Colcord  v.  Alex* 
ander,  67  111.  581;  Chicago  Dock  Co.  v.  Kinzie,  93  id.  415; 
Sharp  V.  Thompson,  100  id.  447;  Windett  v.  Hurlbut,  115  id. 
403 ;  Wilson  v.  Roots,  119  id.  379 ;  Billings  v.  Coal  Co.  67  id» 
489 ;  1  Greenleaf  on  Evidence,  sec.  286. 

The  evidence  offered  for  that  purpose  was  competent  and 
satisfactory,  and  showed  that  the  grantor  intended  to  convey^ 
and  the  parties  for  whose  benefit  the  deed  was  made  expected 
to  receive,  as  security,  by  that  description,  the  premises  in 
dispute. 

The  trustee  did  not,  as  stated  in  appellant's  brief,  "con- 
fess" or  intimate  ''that  he  himself  attached  no  meaning  to 
those  words." 

Appellant  was  not  an  innocent  purchaser  for  value,  as  is 
claimed,  but  simply  a  subsequent  judgment  and  execution 
creditor  with  prior  notice,  actual  as  well  as  constructive. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  brought  by  appellant,  to 
recover  a  strip  of  land  lying  between  the  western  boundary  of 
the  right  of  way  of  the  Illinois  Central  Railroad  Company  and 
the  eastern  boundary  line  of  lots  9,  12  and  13,  in  Cleaver- 
Tille,  which  formerly  constituted  a  part  of  a  street  known  as 
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Michigan  Terrace.     The  following  plat  shows  the  location  of 
the  property ; 


Michigan  Terrace  originally  was  a  street,  but  in  1865  the 
street  was  vacated  by  an  act  of  the  legislature.  After  the  va- 
cation, Wadsworth  acquired  the  title  to  lots  9, 12  and  13,  and 
also  to  the  strip  in  controversy.  Appellant  claims  title  through 
a  deficiency  decree  rendered  April  22,  1878,  in  a  suit  in  the 
United  States  Circuit  Court  for  the  Northern  District  of  Illi- 
nois, against  Wadsworth,  to  foreclose  a  mortgage  on  other 
premises,  under  which  a  pluries  execution  was  levied  January 
17, 1885,  "on  all  the  right,  title  and  interest  which  defendant, 
Wadsworth,  had  on  April  22,  1878,"  to  the  strip  of  land  in 
controversy,  describing  it  first  by  metes  and  boimds,  and  con- 
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eluding  as  follows:  "Said  premises  hairiiig  been  further  de- 
scribed as  the  street  east  of  the  aforesaid  lots  9,  IB  and  13, 
and  known  as  Michigan  Terrace/*  Appellant  purchased  at 
the  sale  under  the  execution,  and  obtained  a  marshars  deed 
June  1,  1886, 

Appellees  claimed  title  as  follows :  First,  a  trust  deed  ex- 
ecuted by  Wadsworth  on  May  1,  1874,  to  George  F.  Bailey, 
trustee,  to  secure  three  notes,  amounting,  in  the  aggregate,  to 
$11,000,  due  in  five  years,  mth  interest,  couTeyiug  the  follow- 
ing premises;  "Situate  in  Cleaverville,  county  of  Cook  and 
State  of  Illinois,  to- wit:  lots  9»  12  and  13,  in  block  11,  and 
streets.  The  plat  of  Cleavei-ville,  aforesaid,  was  recorded  in 
the  recorder's  office  of  Cook  county,  aforesaid,  in  book  143  of 
maps,  page  99,  to  which  reference  is  made  for  a  more  par- 
ticular description  of  the  premises.*'  Second,  a  deed  from 
Bailey,  the  trustee,  to  appellees,  dated  March  5,  1879,  This 
deed  recites  a  default  in  the  payment  of  the  notes,  a  sale  by 
the  trustee  for  $10,000^  and  purports  to  convey  lots  9,  12 
and  13,  block  11,  and  "streets/' 

It  will  be  observed  that  the  trust  deed  from  Wadsworth  to 
Bailey,  under  which  appellees  derive  title,  was  executed  nearly 
four  years  before  the  judgment  under  which  appellant  claims, 
was  rendered.  If,  therefore,  the  description  of  the  property 
in  the  trust  deed  was  sufficient,  the  title  passed  before  the 
decree  was  rendered.  The  only  question,  therefore,  to  be  de- 
termined is,  whether  the  premises  in  controversy  passed  by 
the  description  contained  in  the  trust  deed. 

If  nothing  was  to  be  considered  except  the  bare  description 
in  the  trust  deed,  there  might  be  room  for  doubt  as  to  its  suf- 
ficiency to  pass  the  title  to  the  premises,  Bnt  in  placing  a 
construction  upon  the  description,  extrinsic  facts  may  be  re- 
sorted to,  to  determine  what  was  intended.  Greenleaf  on 
Evidence,  (vol.  1,  sec.  288,)  says;  "If  the  langnage  of  the 
instrument  is  applicable  to  several  persons,  to  several  parcels 
of  land>   ♦    •   ♦   or  the  terms  be  vague  and  general,    *   *   • 
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parol  evidence  is  admissible  of  any  extrinsic  circumstance 
tending  to  show  what  things  were  intended  by  the  party,  or 
to  ascertain  his  meaning  in  any  other  respect."  In  Cokord 
y.  Alexander,  67  111.  581,  a  question  arose  whether  the  descrip- 
tion of  certain  premises  in  a  deed  was  sufficient  to  pass  title, 
and  it  was  there  held  that  any  description  adopted  in  a  deed 
by  which  the  premises  intended  to  be  conveyed  may  be  estab- 
lished and  identified,  is  sufficient.  And  it  is  the  settled  doc- 
trine, for  the  purpose  of  sustaining  a  grant,  extrinsic  evidence 
may  always  be  used  to  identify  and  establish  the  objects  of 
the  call  in  the  deed.  A  devise  or  grant  will  only  be  declared 
void  for  uncertainty,  where,  after  resort  to  oral  proof,  it  still 
remains  a  matter  of  mere  conjecture  what  was  intended  by 
the  instrument.  (See,  also,  Chicago  Dock  Co.  v.  Kinzie,  93 
HI.  425.)  Here,  the  fact  that  the  premises  had  formerly  been 
a  street,  and  had  been  so  known ;  that  the  street  had  been 
vacated;  that  Wads  worth  owned  this  street,  and  no  other; 
that  he  owned  three  lots  joining  the  street,  and  had  no  other 
lots  and  street  situated  in  a  similar  condition,  were,  in  our 
opinion,  sufficient  to  show  that  the  trust  deed  from  Wadsworth 
passed  the  title  to  the  premises  in  question.  There  was  a 
street  on  the  south  side  of  lot  13  and  an  alley  on  the  west  side 
of  the  lots ;  but  Wadsworth  did  not  own  either  that  street  or 
alley,  and  had  no  right  to  convey  either,  and  no  presumption 
can  arise  that  he  intended  to  convey  property  which  he  did 
not  own ;  but,  on  the  other  hand,  as  he  owned  lots  9, 12  and 
13,  and  also  a  strip  of  land  which  joined  them  and  was  known 
as  a  street,  when  he  conveyed  the  lots  by  their  appropriate 
numbers  and  conveyed  streets,  we  think  it  plain  that  the  in- 
tention was  to  convey  the  property  in  controversy. 
The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 
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Andbew  Capbk 

V. 

Annie  Eeopie  et  al. 
Filed  at  Ottawa  June  15, 1889. 

1.  Pabbnt  and  CBnjD—step'Children— duties  and  obUgaHona  of  the 
etep-father.   A  liusband  is  not  bound  to  accept  into  his  family  the  ohil-      '^'   ^ 
dren  of  his  wife  by  a  former  husband,  but  if  he  does  so  voluntarily,  so  l^^      ^( 
long  as  the  relation  is  permitted  to  exist  he  assumes  the  duties  and ' 
obligations  of  a  parent.    A  person  in  loco  parentis  means  a  x>erson  tak- 
ing upon  himself  the  duty  of  a  father  to  make  provision  for  the  child. 

2.  Same — earnings  of  step-children — rights  of  step-father.  If  a  step- 
father,  after  the  death  of  his  wife,  does  not  stand  in  loco  parentis  to  her 
minor  chiLdren,  their  earnings,  at  least  over  and  above  the  amount 
necessarily  expended  for  their  maintenance,  if  applied  by  him  in  dis- 
charge of  an  incumbrance  on  real  estate  which  belonged  to  him  and 
his  wife  at  her  death  as  tenants  in  common,  will  inure  to  the  benefit  of 
such  children  succeeding  to  their  mother's  half  of  the  estate.  He  would 
then  be  their  trustee  in  the  application  of  such  fund.  But  if  he  stands 
in  loco  parentis  to  his  step  children,  he  will  be  liable  for  their  support, 
and  entitled  to  their  earnings  while  that  relation  continues. 

3.  &Ai£Er—gift — whether  to  he  so  regarded — relations  between  the  par^ 
ties  considered.  Where  two  persons  stand  in  such  relation  with  each 
other  that  an  obligation  rests  upon  one  of  them  to  make  provision  for 
the  other,  a  purchase  or  investment  by  the  former  in  the  name  of  the 
latter,  of  an  amotmt  that  would  constitute  a  provision  for  the  benefi- 
ciary, will  of  itself  afford  evidence  of  a  gift.  The  presumption  of  gift 
will  arise  from  the  moral  obligation  to  give. 

4.  Although  the  payment  or  investment  may  not  be  inferred  to  be  a 
gift  from  the  mere  relation  of  the  parties  to  each  other,  yet  it  is  always 
comi>etent  to  consider  the  attendant  facts  and  circumstances,  from 
which  an  iutention  to  give  or  not  to  give  may  be  inferred. 

5.  A  husband  and  wife  owned  a  lot  as  tenants  in  common,  and  gave 
a  mortgage  on  the  same  for  money  expended  by  them  in  the  purchase 
and  improvement  of  the  property,  which  was  their  homestead.  The 
wife  died,  leaving  children  by  a  former  husband,  and  after  her  death 
the  husband  and  her  children  continued  to  occupy  the  property  as 
a  homestead.  The  husband  paid  off  the  mortgage  debt,  principally 
with  the  earnings  of  the  children :  Held,  that  even  if  the  husband  was 
legally  entitled  to  the  earnings  of  his  step-children,  his  use  of  them, 
not  only  to  preserve  the  children's  interest  in  the  lot,  but  also  to  ex- 
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tinguish  the  lien  resting  on  his  undivided  half  thereof,  as  well  as  to 
preserve  the  homestead,  evinced  an  intention  on  his  part  to  make  a 
gift  to  his  oo-tenants  of  the  money  so  paid. ' 

6.  Homestead — purpose  and  policy  of  the  law.  The  purpose  and 
policy  of  the  law  in  prescribing  the  homestead  exemption,  is  to  pro- 
vide a  home  and  shelter  for  the  surviving  husband  or  wife  and  for  the 
minor  children,  and  to  accomplish  this,  the  homestead  interest  is  oon- 
tinued  for  the  joint  and  several  benefit  of  the  survivors,  and  of  the 
children  after  the  death  of  the  householder  in  whom  the  principal 
estate  was  vested. 

7.  Same — as  between  hibsband  and  wife  as  tenants  in  common-^tep- 
children  of  the  former.  Where  a  wife  dies  seized  of  an  undivided  half 
of  a  lot  as  a  tenant  in  common  with  her  husband,  the  premises  being 
their  homestead,  and  leaving  minor  children  by  a  former  husband,* 
then  living  In  the  family,  the  husband  will,  as  before  the  death  of  the 
wife,  be  entitled  to  homestead  in  one-half  of  the  lot  in  his  own  right, 
as  owner  of  the  fee;  and  the  homestead  interest  in  the  moiety  of  which 
the  wife  died  seized,  will,  by  the  statute,  be  continued  for  his  benefit, 
and  for  the  benefit  of  the  minor  children  of  the  wife  until  the  youngest 
child  attains  the  age  of  twenty-one  years,  each  moie<>y  of  the  fee  con- 
tributing to  the  homestead  estate. 

8.  In  such  case,  the  right  of  occupancy  is  not  divisible,  and  although 
the  minor  step-children  can  only  have  homestead  in  the  moiety  of 
which  their  mother  died  seized,  yet  the  right  of  occupancy,  so  long  as 
the  homestead  continues,  must  necessarily  continue  for  their  benefit  in 
the  whole  of  the  land  constituting  the  homestead,  including  the  land 
of  the  husband. 

9.  Where  a  homestead  estate  exists,  predicated  upon  an  estate  held 
by  the  householder  as  a  tenant  In  common  with  another,  there  is  no 
provision  of  law  authorizing  allotment  of  homestead  in  a  moiety  of  the 
land. 

10.  Same — sale  in  partition — apportionment  of  proceeds — in  case  of 
tenancy  in  common  toith  step-childr^n.  Upon  the  sale  of  the  homestead, 
which  may  be  made  under  proper  consent  given,  the  husband  in  this 
case,  if  entitled  to  such  homestead  in  severalty,  should  receive  such  a 
simi  of  money  as  would  represent  his  right  in  the  entire  estate,  as  well 
that  held  by  him  in  his  own  right  as  that  in  right  of  his  wife,— that  is, 
the  homestead  attaching  to  the  entire  estate,  he  would  be  entitled  to 
receive  from  the  sale  of  the  moiety  belonging  to  his  wife's  children, 
one-half  of  the  value  of  the  homestead  interest,  such  value  to  be  ascer- 
tained according  to  the  usual  method  of  computing  the  value  of  life 
estates. 

11.  On  the  other  hand,  upon  such  sale  the  minor  children  could  take 
only  so  much  as  represented  the  homestead  in  the  portion  of  which 


Digitized  by  VjOOQ IC 


Capek  r.  KnopiK  et  ol.  511 

Statement  of  the  casg. 

thetr  motlier  died  seized.  Bat  the  right  ol  homestesci, — the  right  to 
occupy  and  u&e  while  the  honiestend  continiieB, — is  veated  by  law  in 
tbe  flurvlTiiig  huaband  or  wife  and  the  children,  alike. 

13.  Same — right  of  veaiver — by  a  step  ^father.  In  Uila  cii^e.  If  the  sur* 
^Ttog  husband  waa  the  father  of  the  children,  and  entitled  tti  their 
oontrol  and  cnatodj^  thtjir  right  would  be  subordinated  to  his,  bo  far 
that  his  waiver,  release  or  abandonment  would  amount  to  the  extin- 
guiiihment  of  their  homestead  interest.  But  here,  he  not  being  their 
father  or  standing  in  loco  parentis,  has  no  power  to  abandon  their  right 
of  homestead  in  their  mother's  estate,  or  to  exclude  them  from  partici- 
pation in  ita  enJoTment. 

13.  Ckoss-ebrors— mu^i  he  oBsigned.  This  ooiirt  will  not  oonfflder 
cross- errors  urged  by  the  appellee  or  defendant  in  error,  nnleaa  tiiej 
are  a&signed  on  the  reoord<  It  is  not  auf&aient  to  diacusa  them  in  tha 
argument. 

Appeal  from  the  Superior  Court  of  Cook  county  |  the  Hon. 
GwYKN  Garn^tt,  Jutlge,  presidmg. 

Appellant  filed  his  bill  in  the  Superior  Court  of  Cook  county, 
against  Annie  Kropik,  John  Kropik,  her  husband,  John  Mla- 
bek,  Thomas  Mlabek,  Jameg  Mlabeik  and  Thomas  Yosiek}^^  for 
partition  of  lot  29,  in  block  2,  in  Dobbins*  subdivision,  etc.,  in 
Cook  county.  Appellant  was  the  step-father  of  Annie  Kropik, 
and  of  John,  Thomas  and  James  Mlabek,  who  were  the  chil- 
dren of  a  former  husband  of  appellant's  deceased  wife,  Ann 
Capek,  and  in  his  bill  claimed  to  be  the  owner  of  the  undi- 
vided half  of  said  lot,  as  tenant  in  common  with  said  children 
of  his  deceased  wife,  who,  at  the  time  of  her  death,  it  wan 
alleged,  was  the  owner  of  the  other  undivided  half  of  said 
lot,  and  which  interest  descended  to  and  was  owned  by  said 
children  in  equal  parts.  The  bill  also  alleged  that  appellant 
was  entitled  to  dower  and  homestead  in  the  portion  of  said 
lot  owned  by  hia  wife  at  her  decease,  and  also  to  contribu- 
tion from  said  heirs  on  account  of  money  by  him  expended  in 
improTing  the  common  estate,  and  removing  incumbrances 
therefrom,  and  in  paying  taxes  thereon;  that  John,  Thomas 
and  James  Mlabek  were  infanta,  and  Thomas  Voaicky  was 
occupying  tenant  of  the  premises. 
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The  bill  was  answered  by  Annie  and  John  Kropik,  and  by 
guardian  ad  litem  duly  appointed  for  the  infant  defendants ; 
and  the  said  Annie  Kropik  also  filed  her  cross-bill.  In  the 
answer  and  cross-bill  of  said  Annie  it  was  alleged  that  said 
Ann  Capek  died  intestate,  leaving  surviving  appellant,  her 
husband,  and  her  children  already  named,  her  only  heirs-at- 
law ;  that  at  the  time  of  her  death  said  Ann  Gapek  and  appel- 
lant held  the  legal  title  to  said  lot,  but  the  said  lot  was  paid 
for  with  the  separate  money  and  property  of  said  Ann  Capek, 
acquired  prior  to  her  marriage  with  appellant ;  that  appellant 
paid  nothing  towards  its  purchase,  and  that  the  title  to  said 
lot  was  taken  in  the  name  of  appellant  and  the  said  Ann,  by 
appellant,  without  the  knowledge  or  consent  of  his  wife,  where- 
by a  resulting  trust  arose  in  favor  of  said  Ann  and  her  heirs- 
at-law  in  respect  of  the  moiety  of  the  title  held  by  appellant, 
and  that  he  should  be  declared  a  trustee  for  the  children  of 
said  Ann  in  respect  of  said  one-half  of  said  lot,  but  admitting 
that  appellant  was  entitled  to  dower  and  homestead  therein. 
It  was  admitted  that  appellant  and  his  wife  borrowed  §1000, 
and  secured  the  same  by  their  joint  trust  deed  upon  the  lot; 
that  this  money  was  expended  in  improving  said  lot ;  that 
such  trust  deed  had  been  released,  but  alleged  that  it  was  dis- 
charged and  paid  off  with  the  money  of  appellees,  children  of 
said  Ann,  appellant  furnishing  no  part  thereof,  and  denying 
that  appellant  had  paid  anything  for  improvements,  and  the 
sum  of  $63.10,  only,  for  taxes,  and,  finally,  claiming  that  ap- 
pellant be  charged  with  rents  and  profits,  etc. 

Answer  was  filed  denying  the  material  allegations  of  the 
cross-bill.  Replications  were  filed,  and  the  cause  referred  to 
the  master.  The  cause  was  heard  upon  the  pleadings,  report 
of  the  master,  and  exceptions  thereto,  resulting  in  a  decree, 
finding,  beside  the  necessary  jurisdictional  facts,  that  Ann 
Capek  died  seized  of  the  undivided  one-half  interest  in  said 
lot,  and  that  appellant  was  seized  of  the  remaining  one-half 
in  fee ;  that  the  estate  of  said  Ann  descended  to  her  said  chil- 
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4iren  in  equal  parts ;  that  appellant  and  said  minor  children 
were  entitled  to  an  estate  of  homestead  in  said  lot,  and  appel- 
lant to  an  estate  of  dower  in  the  undivided  half  of  said  lot 
owned  hy  said  children,  appellees,  after  allotment  of  home- 
stead; that  said  children  were  entitled  to  contribution  from  'M 
appellant  of  the  sum  of  $370,  being  one-half  of  the  value  of  '  .^ 
improvements  made  by  said  Ann  in  her  lifetime,  and  that  ap-  ^ 
pellant  was  entitled  to  contribution  for  improvements,  etc.,  :/i 
made  by  him,  the  sum  of  $310 ;  that  the  infant  children  were  vij 
entitled  to  one-half  of  the  rents  received  since  their  mother's  --^ 
death  upon  all  that  part  of  the  premises  not  included  within  '  .-ii 
the  homestead,  such  amount  to  be  ascertained  by  reference  to  '^^ 
the  master  for  that  purpose ;  that  appellant  was  entitled  to  \  j"' 
partition,  and  to  dower  and  homestead,  and  incorporating  the  >; 
usual  provisions  to  effect  their  allotment,  and  dismissing  the 
cross-bill,  so  far  as  the  same  sought  to  establish  a  resulting  ^.p 
trust  in  said  lot  in  favor  of  appellees,  or  any  of  them.  Ap- 
pellant, complainant  in  the  original  bill,  brings  the  record  to 
this  court. 

Mr.  Theodore  H.  Schintz,  for  the  appellant: 

As  appellant  gave  his  step-children  a  home,  clothed  and 
maintained  them,  he  stood  in  loco  parentis  to  them,  and  was 
entitled  to  their  wages  or  earnings.  Brush  v.  Blanchard,-18 
HI.  46;  Attridge  v.  Billings,  57  id.  489;  Mowbry  v.  Mowbry, 
64  id.  387 ;  Magee  v.  Magee,  65  id.  255. 

When  the  relation  between  the  parties,  as  here,  is  that  of 
step-father  and  step-child,  it  is  incumbent  on  the  party  claim- 
ing an  advancement,  to  prove  the  same.  Bennett  v.  Bennett, 
10  L.  R.  (Ch.  Div.)  474 ;  Poinjs  v.  Mansjield,  3  M.  &  C.  367 ; 
Tucker  v.  Burrow,  2  H.  &  M.  515 ;  Todd  v.  Morehouse,  19  L.  R. 
Eq.  69. 

The  presumption  from  the  facts  is  entirely  against  a  gift  or 
advancement  to  the  step-children,  and  the  case  we  submit 
comes  within  the  usual  rule  as  to  contribution  by  tenants  in 

33—129  iLIi. 
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common.  Because  complainant  eventually  took  a  release^ 
and  not  an  assignment  of  the  trust  deed,  he  is  not  deprived 
of  his  right  to  contribution.  Robinson  v.  Leavitt,  7  N.  H.  99; 
Towle  V.  Hoit,  14  id.  61;  Jenness  v.  Robinson^  10  id.  215; 
McCready  v.  Van  Antwerp,  24  Hun,  322 ;  Titswarth  v.  Stout, 
49  111.  80;  Wilton  v.  Tazewell,  86  id.  29;  Carter  v.  Penn,  99 
id.  390. 

Mr.  John  Lylb  Kinq,  and  Mr.  Josep  P.  Kohout,  for  the  ap- 
pellees. 

Mr.  Chief  Justice  Shopb  delivered  the  opinion  of  the  Court: 

In  respect  of  the  contention  of  appellees,  that  the  conit 
erred  in  refusing  them  the  full  measure  of  relief  sought  by 
the  cross-bill,  and  to  which  the  major  part  of  the  argument 
of  counsel  is  directed,  it  is  sufficient  to  say,  they  have  assigned 
no  cross-error  upon  this  record. 

It  is  conceded  by  appellant,  and  found  by  the  court,  that 
at  the  death  of  Ann  Capek,  his  wife,  one-half  of  this  lot  de- 
scended in  fee  to  her  four  children  named,  subject  to  dower 
and  homestead  of  appellant  therein.  A  question  of  some  dif- 
ficulty arises  from  the  fact  that  at  the  time  of  the  death  of  Ann 
Capek,  the  entire  lot,  and  the  interest  of  each  tenant  in  com- 
moH,  was  encumbered  by  a  deed  of  trust,  executed  jointly  by 
appellant  and  his  wife,  to  secure  a  loan  of  $1000,  procured 
from  the  National  Loan  Association.  It  is  sufficiently  accu- 
rate to  say,  that  the  weight  of  evidence  shows  that  the  entire 
sum  realized  upon  this  loan  was  expended  either  in  the  pur- 
chase of  the  lot  or  in  the  improvements  placed  thereon,  and 
inured  to  the  benefit  of  the  common  estate.  The  loan  was 
made  October  10,  1882,  and  Mrs.  Capek  died  the  30th  of  the 
same  month,  leaving  complainant,  her  husband,  and  four  chil- 
dren, her  surviving.  It  also  appears,  that  prior  to  and  at  the 
death  of  Mrs.  Capek,  said  premises,  with  the  dwelling,  etc.^ 
thereon,  were  occupied  as  a  homestead,  and  that  appellant 
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and  the  minor  children  of  Mrs.  Capek,  after  her  death,  con- 
tinued for  some  years  to  occupy  the  same  as  a  homestead. 

The  $1000  loan  was  to  be  paid,  and  was  paid,  in  monthly 
installments,  running  through  a  series  of  years.  During  that 
time  the  children  of  Mrs.  Capek,  (and  step-children  of  appel- 
lant,) after  the  death  of  their  mother,  lived  with  and  as  part 
of  the  family  of  appellant.  While  it  is  not  absolutely  certain, 
we  think  it  appears  that  the  money  used  in  making  such  pay- 
ments was  earned  by  such  children,  and  was  taken  by  appel- 
lant and  applied  in  meeting  the  installments  as  they  came  due 
from  time  to  time,  until  the  loan  mentioned  was  discharged. 
It  is  satisfactorily  shown  that  the  money  earned  by  the  chil- 
dren and  appropriated  by  appellant,  at  least  far  exceeded 
one-half  of  said  loan  and  the  taxes  upon  the  property.  Ap- 
pellant was  without  means,  worked  only  a  portion  of  the  time, 
as  a  day  laborer,  and  earned  an  amount  wholly  insufficient, 
as  it  would  seem,  to  meet  the  expenses  of  the  family  and  make 
these  payments.  Indeed,  it  is  not  shown  that  he  had  any  re- 
sources within  himself  from  which  any  considerable  portion 
of  the  loan  could  have  been  paid. 

If  it  be  conceded  that  appellant  did  not  stand  in  loco  parentis 
to  these  children,  their  earnings,  at  least  over  and  above  the 
amount  necessarily  expended  for  their  maintenance,  if  ex- 
pended by  appellant  in  liquidation  of  the  loan,  would  inure 
to  their  benefit, — he  would  be  their  trustee  in  the  application 
of  said  fund.  If,  however,  he  stood  in  loco  parentis  to  his 
step-children,  he  would  be  liable  for  their  maintenance,  and 
entitled  to  their  earnings  while  that  relation  continued.  The 
husband  is  not  bound  to  accept  into  his  family  the  children 
of  his  wife  by  a  former  husband,  but  if  he  does  so  voluntarily, 
so  long  as  the  relation  is  permitted  to  continue  he  assumes 
the  duties  and  obligations  of  a  parent.  So  it  is  said,  "that  a 
person  in  loco  parentis,  means  a  person  taking  upon  himself 
the  duty  of  a  father  to  make  provision  for  the  child."  {Powys 
v.  MaTisfieldy  3  M.  &  C.  367.)     There  is  much  discussion  in 
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the  books  as  to  whether  the  daty  thus  self-imposed  extends 
beyond  the  mere  obligation  of  maintenance,  some  of  the  au- 
thorities holding  that  the  presumption  of  advancement  for  the 
benefit  of  the  child  will  not  arise  from  the  fact,  alone,  that 
the  donor  was  in  loco  j^cirentis  to  the  supposed  donee.  See 
Tucker  v.  Burrotv,  2  Hem.  &  Mill.  515;  Todd  v.  Morehouse, 
19  L.  R.  Eq.  69;  Bennett  v.  Bennett,  10  L.  R.  Ch.  Div.  474. 
See,  however,  2  Pomeroy's  Eq.  Jur.  sec.  1039,  and  authorities 
cited.  We  do  not  deem  it  necessary  in  this  case  to  review  the 
authorities  upon  this  subject.  The  rule  as  established  by  the 
weight  of  authority  probably  is  as  stated  by  Jessell,  M.  K., 
in  Bennett  v.  Bennett,  supra :  "The  doctrine  of  equity,  as  re- 
gards presumptions  of  gifts,  is  this ;  that  where  one  person 
stands  in  such  relation  to  another  that  there  is  an  obligation 
on  that  person  to  make  provision  for  the  other,  and  we  find 
either  a  purchase  or  investment  in  the  name  of  the  other, 
*  *  *  of  an  amount  which  would  constitute  a  provision  for 
the  other,  the  presumption  arises  of  an  intention  *  *  *  to 
discharge  the  obligation,  *  *  *  and  therefore,  in  the  ab- 
sence of  evidence  to  the  contrary,  the  purchase  or  investment 
is  held  to  be,  in  itself,  evidence  of  a  gift, — in  other  words,  the 
presumption  of  gift  arises  from  the  moral  obligation  to  give." 

It  is  said  that  this  view  reconciles  all  the  cases  upon  the 
subject  except  the  case  of  Sayres  v.  Hughes^  5  L.  R.  Eq.  376, 
the  reasoning  of  which  is  disapproved  by  the  learned  master 
of  the  rolls.  It  is,  however,  unquestioned,  that  although  the 
payment  or  investment  may  not  be  inferred  to  be  a  gift  from 
the  mere  relation  of  the  parties,  each  to  the  other,  yet  it  is 
tilways  competent  to  consider  the  attendant  facts  and  circum- 
stances, from  which  an  intention  to  give  or  not  to  give  may 
be  inferred.  Cim-ent  v.  Fago,  1  Collier  s  Ch.  262 ;  Beckford 
V.  Beckford,  Lofft,  490;  Ebra7id  v.  Denser,  2  Ch.  Cases,  26; 
authorities  supra. 

The  indebtedness  discharged,  and  for  which  appellant  seeks 
contribution,  was  the  joint  indebtedness  of  the  tenants  in  eom- 
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mon,  and  its  discharge  was  for  the  benefit  of  the  joint  estate. 
The  money  with  which  the  lien  was  extinguished  was  largely 
produced  by  th^  labor  of  these  children,  and  while  it  may  be 
that  appellant  was  legally  entitled  to  their  earnings,  they  were 
used  by  him  to  preserve  not  only  the  interest  of  his  co-tenants 
in  the  lot,  but  also  to  extinguish  the  lien  resting  upon  his 
undivided  half  thereof,  as  well  as  to  preserve  the  homestead, 
which  he  now  seeks  to  have  set  off,  to  himself.  It  is  thus 
apparent  that  the  payments  were  made  by  him  to  save  the 
common  estate,  and  that  he  has  received  the  benefit  of  the 
fund  with  which  he  now  seeks  to  charge  appellees.  No  good 
purpose  could  be  subserved  by  an  extended  discussion  of  the 
facts  and  circumstances  under  which  these  payments  were 
made,  and  which  evince  an  intention  on  the  part  of  appellant 
of  making  the  same  for  the  joint  benefit  of  himself  and  these 
children,  and  to  protect  the  joint  estate.  Under  the  circum- 
stances here  shown,  it  may  properly  be  held  that  such  pay- 
ments were  intended  as  a  gift  to  the  co-tenants,  who  were 
members  of  his  family,  and  who,  as  we  have  seen,  produced 
the  funds  with  which  the  lien  upon  the  common  property  was 
discharged,  and  we  therefore  think  the  chancellor  committed 
no  error  in  so. holding. 

Nor  are  we  prepared  to  say  that  the  chancellor  erred  in 
charging  appellant  with  one-half  of  the  sum  advanced  by  his 
wife,  in  her  lifetime,  for  improvements  placed  upon  the  prem- 
ises. It  is  true,  the  evidence  is  conflicting  and  not  altogether 
satisfactory ;  but  the  chancellor  was  justified  in  finding  that 
the  weight  of  testimony  sustained  that  contention  of  appellees. 

A  somewhat  more  difficult  question  arises  out  of  the  com- 
plications in  respect  of  the  homestead  interest  in  this  lot. 
The  court  found  and  decreed  that  appellant  and  his  three 
minor  step-children,  John,  Thomas  and  James  Mlabek,  were 
entitled  to  an  estate  of  homestead  in  said  lot  29,  and  that 
appellant  was  entitled  to  dower  in  the  undivided  half  of  said 
lot  of  which  his  wife  died  seized,  after  allotment  of  the  joint 
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estate  of  homestead.  It  is  first  objected,  that  the  court  erred 
in  finding  that  appellant  or  the  minor  step-children  named 
were  entitled  to  an  estate  of  homestead  during  the  minority 
of  the  youngest  thereof,  in  the  whole  of  said  lot,  and  in  de- 
creeing the  homestead  to  them  in  any  p^rt  of  the  premises. 
We  are  not  aware  that  this  precise  question  has  been  passed 
upon.  The  estate  of  homestead  is  given  to  every  householder 
having  a  family,  in  the  farm  or  lot  of  land,  and  buildings 
thereon,  owned  or  rightly  possessed,  by  lease  or  otherwise, 
and  occupied  by  him  or  her  as  a  residence.  (Bev.  Stat.  chap. 
62,  sec.  1.)  And  such  "exemption,"  it  is  provided,  shall  con- 
tinue after  the  death  of  such  householder,  for  the  benefit  of  the 
husband  or  wife  surviving,  so  long  as  he  or  she  continues  to 
occupy  such  homestead,  and  of  the  children  until  the  youngest 
child  becomes  twenty-one  years  of  age ;  and  that  in  case  the 
husband  or  wife  shall  desert  his  or  her  family,  the  exemption 
shall  continue  in  favor  of  the  one  occupjdng  the  same  as  a 
residence.    Eev.  Stat.  chap.  62,  sec.  2. 

Appellant  and  his  wife  were  seized  as  tenants  in  common 
of  the  lot  in  question,  and,  each  occupying  the  same  as  a  resi- 
dence for  themselves  and  family,  were  jointly  seized  of  an 
estate  of  homestead  in  such  lot.  Upon  the  death  of  the  wife 
the  fee  to  the  moiety  owned  by  her  descended  to  and  vested 
in  her  heirs-at-law,  subject  to  the  homestead  interest  of  the 
surviving  husband  and  her  minor  children,  and  the  dower 
right  of  the  husband  in  the  residue  of  the  premises  after  the 
allotment  of  the  homestead  estate.  Upon  her  death,  as  be- 
fore, the  husband,  by  virtue  of  the  statute,  was  entitled  to 
homestead  in  one-half  of  said  lot  in  his  own  right,  as  owner 
of  the  fee ;  and  the  homestead  interest  in  the  moiety  of  which 
the  wife  died  seized,  was,  by  the  statute,  continued  for  hirf 
benefit,  and  for  the  benefit  of  the  minor  children  of  the  wife, 
until  the  youngest  attained  the  age  of  twenty-one  years,  each 
moiety  of  the  fee  contributing  to  the  homestead  estate.  It 
will,  we  think,  be  unnecessary  to  discuss,  here,  the  character 
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or  quantity  of  estate  taken  by  the  surviving  husband  or  wife, 
or  by  the  minor  children,  in  the  homestead.  It  is  apparent 
that  the  right  of  occupancy  is  not  divisible,  and  although  the 
minor  step-children  could  only  have  homestead  in  the  moiety 
of  which  their  mother  died  seized,  yet  the  right  of  occupancy, 
so  long  as  the  homestead  continues,  must  necessarily  continue 
for  their  benefit  in  the  whole  of  the  land  constituting  the 
homestead, — ^that  is,  no  allotment  of  the  homestead  could  be 
made  except  by  setting  off  by  metes  and  bounds,  or  otherwise, 
ihe  dwelling  house,  etc.,  of  the  value  of  $1000 ;  and  it  neces- 
sarily follows,  that  any  allotment  of  homestead  made  to  ap- 
pellant must  require  that  each  moiety  of  the  fee  contribute  its 
«hare  thereto.  It  was  not,  therefore,  error  for  the  court,  upon 
the  prayer  of  complainant  that  his  homestead  be  set  off,  to 
:find  and  declare  the  homestead  to  exist  in  the  whole  of  said 
premises. 

The  purpose  and  policy  of  the  law  is  to  provide  a  home 
-and  shelter  for  the  surviving  husband  or  wife  and  for  the 
minor  children,  and  to  accomplish  this  the  homestead  interest 
is  continued,  for  the  joint  and  several  benefit  of  the  survivor 
:and  of  the  children,  after  the  death  of  the  householder  in 
^hom  the  principal  estate  was  vested.  Where  a  homestead 
interest  or  estate  exists,  predicated  upon  an  estate  held  by  the 
householder  as  tenant  in  common  with  another,  there  is  no  pro- 
^sion  of  law  authorizing  allotment  of  homestead  in  a  moiety 
of  the  land.  Upon  the  sale  of  the  homestead,  which  may  be 
made  under  proper  consent  given,  (Partition  act,  sec.  33,)  in 
proceedings  of  this  character,  appellant,  if  entitled  to  such 
homestead  in  severalty,  should  receive  such  a  sum  of  money 
as  would  represent  his  right  of  homestead  in  the  entire  estate, 
:a8  well  that  held  by  him  in  his  own  right,  as  that  in  right  of 
his  wife, — ^that  is,  the  homestead  attaching  to  the  entire  estate, 
he  would  be  entitled  to  receive  from  the  proceeds  of  the  sale 
of  the  moiety  belonging  to  appellees,  one-half  of  the  value  of 
the  homestead  interest,  such  value  to  be  ascertained  according 
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to  the  usual  method  of  computing  and  determining  the  vahie 
of  life  estates  in  similar  cases ;  {Merritt  v.  Merritty  97  lU.  243  ;> 
while,  on  the  other  hand,  it  is  manifest  that  upon  such  sale 
the  minor  children,  here,  could  take  only  so  much  as  repre- 
sented the  homestead  in  the  portion  of  which  their  mother 
died  seized.  But  the  right  of  homestead — ^the  right  to  occupy 
and  use  while  the  homestead  continued — ^is  vested  by  law  in 
the  surviving  husband  or  wife  and  the  children  alike.  It  is 
true,  that  if  appellant  was  the  father  of  these  minor  children,, 
and  entitled  to  their  control  and  custody,  their  right  would  be 
subordinated  to  his,  so  far  as  his  waiver,  release  or  abandon- 
ment would  amount  to  the  extinguishment  of  their  homestead 
interest.  {Kingman  v.  Higgins^  100  111.  319.)  Here,  however, 
no  such  state  of  facts  exists.  Appellant  is  not  the  father  of 
these  children,  nor  is  there  any  pretense  that  at  the  time  of 
filing  this  bill,  or  for  a  considerable  time  prior  thereto,'  ha 
stood  in  loco  parentis  to  them,  or  either  of  them.  It  is  not, 
therefore,  in  the  power  of  appellant  to  abandon  the  right  of 
homestead  of  these  minor  children  in  their  mother's  estate,  or 
to  exclude  them  from  participation  in  its  enjoyment. 

We  are  of  opinion  that  the  court  did  not  err  in  decreeing 
that  appellant  and  such  minor  children  were  entitled  to  home- 
stead in  the  premises  sought  to  be  partitioned. 

The  decree  charged  appellant  with  one-half  of  the  rents 
accruing  from  that  part  of  the  estate  not  included  within  the 
homestead  proper,  and  referred  the  cause  to  the  master  to* 
ascertain  and  report  the  amount  thereof,  etc.  In  this  there 
is  no  error  of  which  appellant  can  complain.  It  is  not  pro- 
posed to  charge  him  with  rents  received  by  him  from  the 
homestead  estate. 

The  other  questions  pressed  upon  our  attention  are  purely  of 
fact.  The  evidence  is  conflicting,  but  it  is  sufficient  to  say,  that 
we  have  carefully  examined  the  record  and  find  no  error  therein. 

The  decree  of  the  Superior  Court  is  aflSrmad. 

Decree  affirmed. 
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John  J.  Fabris 

V. 

The  Peot»lb  op  the  State  op  Illinois. 

Filed  at  Ottawa  June  15, 1889. 

1.  AxiiiEaATioKS  Aim  fboofs — should  correspond.  It  is  the  general 
rulej  that  in  all  eases,  civil  or  criminal,  the  eyidenoe  must  be  oonflnecl 
to  the  points  in  issue ;  but  there  is  a  greater  reason  for  strictly  enforc- 
ing the  rule  Id  criminal  cases  than  in  civil  cases. 

2.  No  fact  which^  on  principles  of  sound  logic,  does  not  sustain  or 
Impeach  a  pertiDeat  hypothesis,  is  relevant,  and  no  such  fact  should 
therefore  be  admitted  as  evidence  on  the  trial,  unless  otherwise  pro- 
Tided  by  some  pcksitiv©  prescription  of  law. 

3.  ThlB  rule  excludes  all  evidence  of  collateral  facts,  or  those  which 
ore  Incapable  of  affording  any  reasonable  presumption  or  inference  as 
to  the  principal  fact  or  matter  in  dispute,  for  the  reason  such  evidence 
tends  to  draw  away  the  minds  of  the  jurors  from  the  point  in  issue,. 
and  excite  prejudice,  and  mislead  them,  and  because  the  adverse  party, 
having  no  notice  of  such  course  of  evidence,  is  not  prei>ared  to  rebut  it.. 

4.  ETroEKCE  m  cBrMiNAii  CASES— proo/  of  oilier  offenses.  It  is  a  gen- 
eral rule,  that  evidence  of  a  distinct,  independent,  substantive  offense 
can  not  be  admitt*?d  on  the  trial  of  the  defendant  for  another  and  dif- 
ferent offense,  nulei^s  it  clearly  appears  that  such  evidence  tends  in 
gome  way  to  prove  him  guilty  of  the  crime  for  which  he  is  being  tried. 

5«  To  make  one  criminal  act  evidence  of  another,  a  connection  be- 
tween them  mujdi  have  existed  in  the  mind  of  the  actor,  linking  them 
together  for  some  purpose  he  intended  to  accomplish ;  or  it  must  be 
necessary  to  identify  tUe  person  of  the  actor  by  connection  which  shows 
that  he  who  committed  the  one  must  have  done  the  other.  If  the  evi- 
dence foe  &o  dubious  that  the  court  does  not  clearly  perceive  the  con- 
nection, the  benefit  of  the  doubt  should  be  given  to  the  accused,  instead 
of  suffering  the  minds  of  the  jury  to  be  prejudiced  by  an  independent 
fact,  carrying  with  it  no  proper  evidence  of  the  particular  guilt. 

5.  Where  the  facts  and  circumstances  amount  to  proof  of  a  crime 
other  than  that  charged,  and  there  is  ground  to  believe  that  the  crime 
charged  grew  out  of  it,  or  was  in  any  way  caused  by  it,  such  facts  and 
ofroumstances  may  foe  proved  to  show  the  quo  animo  of  the  accused. 

7*  Evidence  of  the  commission  of  a  crime  other  than  the  one  for 
which  the  defendant  is  being  tried,  is  admissible  when  the  object  is  to 
prove  guilty  knowledge,  as,  in  a  prosecution  for  passing  counterfeit 
money ;  or  to  prove  an  act  was  not  accidental  or  done  by  mistake,  as 
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in  a  case  of  poisoning  or  embezzlement ;  or  to  prove  motive,  as  on  the 
trial  of  a  husband  for  the  mnrder  of  his  wife,  in  which  c^ise,  in  the  ab- 
sence of  direct  evidence,  proof  of  his  adultery  with  another  woman  has 
been  held  competent ;  or  in  cases  where  the  prisoner  says  he  did  not 
•do  the  act,  and  supports  his  denial  with  the  assertion  that  no  motive 
existed  within  him  for  the  commission  of  the  crime ;  or  to  refute  some 
anticipated  defense. 

8.  On  the  trial  of  one  for  murder,  by  shooting,  it  appeared  that  the 
person  killed  had  shortly  before  the  homicide  married  the  priaoner's 
former  wife ;  that  the  prisoner  came  to  the  house  of  the  deceased  while 
the  family  were  at  dinner,  and  fired  two  shots  at  the  deceased  as  he  was 
rising  from  the  table,  one  or  both  of  which  killed  him ;  that  he  then 
threatened  to  shoot  the  wife,  and  after  pursuing  her  to  prevent  her 
getting  away,  and  bringing  her  back  to  the  house,  he,  about  a  half 
hour  after  the  shooting,  and  after  some  conversation  and  moving  about, 
compelled  the  wife  of  the  deceased  go  with  him  into  a  house,  where 
he  ra>ished  her.  All  the  evidence  in  respect  to  the  rape,  and  the  cir- 
eumstances  thereof,  was  objected  to  by  the  defendant,  but  the  court 
admitted  the  same.  There  was  no  other  evidence  connecting  the  two 
acts,— the  homicide  and  the  rape :  Held,  that  the  court  erred  in  allow- 
ing  evidence  of  the  rape  to  go  to  the  jury. 

9.  It  was  insisted  that  the  evidence  of  the  subsequent  rape  was 
proper,  for  the  purpose  of  showing  a  motive  for  the  homicide;  but  the 
oourt  held,  that  while,  in  cases  of  doubt  as  to  whether  the  party  charged 
^d  the  criminal  act,  proof  of  motive  was  important  and  proper,  yet  aa 
the  People  had  shown  the  deliberate  shooting  by  the  accused  under 
circumstances  showing  both  express  and  implied  malice,  proof  of  mo- 
tive was  unnecessary  to  a  conviction,  and  that  while  the  prosecution 
doubtless  had  the  right  to  add  to  that  proof,  there  was  error  in  admit- 
ting the  evidence  of  the  rape  when  it  was  not  necessary,  as  it  was  highly 
calculated  to  inflame  and  prejudice  the  jury,  who,  imder  the  law,  had 
the  right  to  fix  the  punishment  at  imprisonment,  or  the  death  penalty. 

Writ  of  Error  to  the  Circuit  Court  of  Peoria  county ;  the 
Hon.  T.  M.  Shaw,  Judge,  presiding. 

Mr.  H.  W.  Masters,  Mr.  M.  C.  Quinn,  and  Mr.  Arthur 
Eeithley,  for  the  plaintiff  in  error : 

The  plaintiff  in  error  was  charged,  alone,  with  the  crime  of 
murder,  and  it  was  error  to  admit  evidence  of  a  subsequent 
distinct  and  independent  crime,  highly  calculated  to  prejudice 
the  jury.    If  the  proof  had  shown  that  the  homicide  was  com* 
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mitted  for  the  purpose  of  gratifying  his  lust,  then  the  evidence 
admitted  was  proper.  The  motive  of  the  killing,  it  is  appar- 
ent, was  not  lust,  or  the  opportunity  for  its  gratification,  and 
hence  this  proof  of  a  distinct  crime  from  that  for  which  the 
defendant  was  being  tried  was  clearly  error.  Watts  v.  State, 
5  W.  Va,  532 ;  PeopU  v.  Jones,  31  Cal.  665 ;  State  v.  Shuford, 
69  N.  C.  436  J  Dunn  v.  StaU,  2  Ark.  229;  Shaffner  v.  Com- 
PiOfiwealth,  72  Pa.  St.  60. 

The  evidence  is  not  admissible  unless  it  has  a  direct  tend- 
ency to  prove  the  particular  crime  charged.  State  v.  Harold, 
38  Mo,  496. 

If  improper  testimony  has  been  admitted,  the  court  can  not 
look  to  the  whole  case  to  determine  whether  or  not  there  be 
other  testimony  suflScient  to  establish  the  defendant's  guilt. 
Draper  v.  State,  22  Texas,  400. 

The  proof  Bhoiild  have  no  reference  to  any  of  the  prisoner's 
conduct  not  connected  with  the  charge  upon  which  he  is  being 
tried.     Hopps  v.  People,  31  HI.  385. 

Evidence  of  prior  misconduct  of  the  accused  is  never  ad- 
missible^  except  to  prove  malice  or  guilty  knowledge.  Gifford 
Y,  People,  87  HI.  211. 

We  take  it,  that  it  would  be  idle  to  insist  that  this  proof 
showed  acta  that  were  not  a  part  of  the  res  gesta,  as  it  will  not 
be  contended  that  it  does.  Bishop  defines  the  res  gesta  to  be 
or  consist  of  two  parts,  viz :  First,  the  accompanying  acts ; 
and  Becond,  the  declarations  attending  them.  And  it  would 
be  a  hopeless  task  to  show  that  the  act  the  proof  of  which  we 
complained  of  comes  under  either  of  these  two  definitions. 
Bishop  on  Grim.  Proc.  sec.  1085. 

For  the  purpose  of  proving  guilty  knowledge,  evidence  of 
BimilaT  substantive  offenses,  founded  upon  other  and  different 
transactions,  may  be  proved, — such  as  passing  counterfeit 
money,  and  the  like.  But  this  is  the  exception  to  the  rule, 
and  does  not  obtain  in  this  case.   Baker  v.  People,  105  HI.  452. 
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In  a  civil  suit  for  assault  and  battery,  to  recover  damages, 
this  court  held  that  evidence  of  slanderous  matter,  or  other 
isaproper  conduct  of  the  defendant  likely  to  influence  the  ver- 
dict of  the  jury,  was  error,  and  reversed  the  judgment  and 
remanded  the  cause  for  such  error.  SuUon  v.  Johnson,  62 
ni.  209. 

The  court  has  no  power  in  a  capital  case  to  affirm  merely 
because  they  are  persuaded  that  upon  the  merits  the  judgment 
was  right,  but  if  error  has  intervened  it  will  be  assumed  to  be 
injurious  to  the  prisoner,  and  he  is  entitled  to  a  reversal* 
People  V.  WiUiama,  18  Cal.  187. 

It  was  a  grave  and  serious  error  to  permit  it  to  go  to  the 
jury,  and  especially  is  this  true  in  a  capital  case.  The  proof 
of  such  matter  would  be  error  and  ground  for  reversal  in  cases 
of  much  less  importance  than  the  one  now  before  your  hon- 
ors. "Relevancy  is  to  be  determined  by  free  logic,  unless 
otherwise  settled  by  statute  or  controlling  precedent.  All 
facts  that  go  either  to  sustain  or  impeach  a  hypothesis  logic- 
ally pertinent,  are  admissible ;  but  no  fact  is  relevant  which 
does  not  make  more  or  less  probable  such  a  hypothesis.  * 
Wharton  on  Crim.  Ev.  (9th  ed.)  sec.  20. 

Mr.  George  Hunt,  Attorney  General,  for  the  People : 
When  the  particular  act  charged  against  the  prisoner  is  to 
be  collected  from  other  acts  done  by  him,  all  of  them  consti- 
tuting one  entire  transaction,  or  mutually  explanatory  of  each 
other,  the  court  may  allow  the  prosecution  to  go  into  the 
whole.  1  Phillips  on  Evidence,  767,  768 ;  People  v.  Wood, 
3  Park.  Cr.  683;  People  v.  Marble,  38  Mich.  123;  Eoscoe  on 
Evidence,  93  ;  Heath  v.  Commomcealth,  1  Rob.  (Va.)  796 ;  Os- 
home  V.  People,  2  Park.  Cr.  584 ;  Mason  v.  State,  42  Ala.  532 ; 
Phillips  V.  Pecyple,  57  Barb.  553 ;  Haskins  v.  People,  16  N.  Y. 
344;  People  v.  Doyle,  21  Mich.  221;  Coleman  v.  People,  58 
N.  Y.  555 ;  People  v.  Mead,  50  Mich.  228 ;  Commonwealth  v. 
Tuckerman,  10  Gray,  198;  Rex  v.  Mogg,  4  C.  &  P.  364;  Rex 
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T,  GeeriJig,  18  Law  J.  (N.  E.)  216;  Regijia  v.  Dossett,  2  C.  «fe 
K-  306;  Eegina  v.  Gray,  4  F.  &  F.  1102;  Hope  y.  Peop^,  S3 
N-  Y.  418;  Commonwealth  v.  Ferrigan,  44  Pa.  St.  386;  5ra^tf 
T.  Nugent,  71  Mo.  137. 

The  matter  in  question  was  also  a  part  of  tlie  tes  gestts, 
*Tli©  siirromiding  circumstances  constituting  parts  of  the  res 
ge&UEj  may  always  be  shown  to  the  jury  along  with  the  prin- 
cipal fact.  The  principal  points  of  attention  are,  whether  the 
eircumstancea  an^i  declarations  ofifered  in  proof  were  contem- 
poraneous with  the  main  fact  under  consideration,  and  whether 
they  were  so  connected  with  it  as  to  illustrate  its  character." 
1  Greenleaf  on  Evidence,  sec.  108. 

Mr.  Kn^sET  Thomas,  States  Attorney,  also  for  the  Peojile. 
Mr.  Justice  Wilkin  delivered  the  opinion  of  the  Court  i 

At  the  August  term,  1888,  of  the  Fulton  circuit  court,  plain- 
tiff in  error  was  indicted  for  the  murder  of  one  Stephen  Mc- 
Gehee.  On  \ih  petition  the  venue  was  changed  to  Peoria 
county,  and  at  the  December  term,  1888,  of  the  circuit  court 
of  that  county,  he  was  found  guilty  of  murder,  and  sentenced 
to  be  executed.  He  sues  out  this  writ  of  error,  and  urges  a 
reversal  of  the  judgment  below,  principally  on  the  ground  that 
the  trial  court  erred  in  admitting  improper  evidence  on  behalf 
of  the  People,  to  his  prejudice. 

Mrs.  Debbie  McGehee,  wife  of  the  deceased,  was  the  prin- 
cipal witness  in  the  case.  She  had  been  married  to  the  de- 
fendant, Farris,  but  had  obtained  a  divorce  from  him,  and  on 
February  28,  1888,  married  the  deceased.  She  had  not  lived 
with  the  defendant  since  May  9,  1884.  She  testifies  that 
about  noon,  on  the  18th  of  April,  1888,  while  she,  her  hus- 
baiid  and  the  children  were  eating  dinner,  defendant  came  to 
the  east  door  of  the  room  in  which  they  were  sitting,  with  a 
revolver  in  his  right  hand.  Her  husband  spoke  to  him,  saying, 
"How  do  you  do?"    He  replied,  "How  are  you?"  and  imme- 
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diately  said,  "You  damned  son  of  a  bitch,  I  have  come  to  kill 
you,  and  I  am  going  to  do  it;"  that  McGehee  started  to  get 
up,  when  the  defendant  fired  upon  him,  and  was  about  firing 
the  second  shot,  when  deceased,  still  being  in  the  act  of  risings 
exclaimed,  "Oh !  don't !"    The  second  shot  was  fired,  and  Mc- 
Gehee fell.     There  is  no  dispute  as  to  the  fact  that  by  one  or 
both  of  these  shots  McGehee  was  instantly  killed.     Immedi- 
ately the  defendant  threatened  to  kill  Mrs.  McGehee,  but  she 
and  her  little  boy  succeeded  in  forcing  him  out  of  the  house, 
and  overcame  him.    He  then  begged  them  to  let  him  up,  and 
upon  his  promising  that  he  would  not  kill  her,  they  did  so. 
Thereupon  he  proposed  to  go  in  the  house  and  get  some  coffee, 
but  she  told  him  that  none  had  been  prepared  for  dinner,  and 
as  he  and  the  children  went  in  the  house  she  ran  in  the  direc- 
tion of  one  of  the  neighbors.     She  had  gone  but  a  short  dis- 
tance when  she  discovered  that  he  was  pursuing  her,  and 
calling  upon  her  to  stop.     He  came  up  to  where  she  was,  and 
again  threatened  to  shoot  her.     She  sat  down  on  the  ground, 
and  he  and  the  children  also  sat  down  near  her,  and  she  says 
they  then  had  some  conversation,  in  which  he  inquired  why 
she  married  McGehee,  and  said  that  her  mother  had  told  him 
to  kill  McGehee.     They  remained  there  a  short  time,  when 
she  asked  him  to  hitch  up  the  team  for  her,  so  that  she  might 
go  to  her  parents,  and  he  promised  to  do  so.     They  went  to 
the  bam,  he  going  in  but  she  remaining  at  first  outside.    He 
commanded  her  to  come  on  in.     At  this  point  an  objection 
was  made,  by  counsel  for  defendant,  as  to  any  evidence  of 
what  took  place  there,  upon  the  ground  "that  it  was  no  part 
of  the  res  gestae  ^  and  in  ruling  upon  that  objection  the  court 
held  and  stated  that  the  prosecution  "might  prove  that  the 
defendant  committed  the  crime  of  rape  upon  Mrs.  McGehee 
within  a  reasonable  time  after  the  killing,  upon  the  theory 
that  such  evidence  tended  to  prove  the  motive  or  intent  with 
which  the  homicide  was  committed."     She  then  proceeded  to 
testify  that  she  went  in  the  bam  upon  his  demanding  that 
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I  she  should,  and  sat  down,  and  that  they  there  had  some  fur- 

ther conversation,  but  not  about  McGehee.  He  finally  refused 
to  hitch  up  the  team,  and  they  left  the  bam  and  "started  to 
town."  He  made  some  inquiry  as  to  what  was  kept  in  an  old 
house  near  by,  and  proposed  to  go  in  and  see.  He  went  in 
and  told  her  to  come  in,  but  she  refused  until  he  again  told 
her  to  do  so,  when,  through  fear,  she  obeyed.  Before  they 
went  in  he  gave  the  revolver  to  the  little  boy,  and  sent  the 
children  to  the  bam.  He  then  made  an  indecent  proposal  to 
her,  which  she  refused.  Thereupon  he  struck  her,  and  pushed 
her  against  the  side  of  the  house,  she  resisting,  and  attempting 
to  push  him  away.  Counsel  for  the  People  then  asked  her, 
"What  did  he  do?"  Answer,  "He  mistreated  me."  Question, 
"What  then  occurred  ?  You  need  not  have  any  hesitancy  about 
telling  what  was  done  there.  The  jury  want  to  know  all  the 
facts."  And  counsel  proceeded,  by  direct  questions,  to  prove 
by  her  that  the  defendant  then  and  there  committed  a  rape 
upon  her.  This  occurred,  as  she  testifies,  about  a  half  hour 
after  the  shooting. 

As  to  the  circumstances  connected  with  the  shooting,  Mrs. 
McGehee  is  fully  corroborated  by  Eddie  Farris,  a  son  of  de- 
fendant and  herself,  about  eleven  years  old.  The  evidence 
shows  that  defendant  was  intoxicated  to  some  extent,  and  had 
been  drinking  for  several  days ;  but  Mrs.  McGehee  swears  that 
he  knew  what  he  was  doing,  and  there  is  no  reason  to  doubt 
her  evidence  as  to  that  fact.  After  the  evidence  of  Mrs.  Mc- 
Gehee it  was  also  shown  by  the  State  that  defendant  recently, 
prior  to  the  killing,  made  threats  against  deceased.  The  only 
attempt  at  justification  was,  that  the  shooting  was  done  in 
self-defense,  and  it  is  not  now  claimed  that  there  was  any 
substantial  proof  in  the  case  upon  which  to  base  it. 

The  foregoing  statement  will  be  found  sufiSciently  full  for  a 
satisfactory  consideration  of  the  question  whether  or  not  it 
was  competent  for  the  prosecution  to  prove  the  crime  of  rape. 
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as  allowed  by  the  court  below,  that  being  the  only  question 
which  we  deem  it  important  to  notice. 

The  general  rule,  that  evidence  of  a  distinct,  substantive 
offense  can  not  be  admitted  in  support  of  another  ojBfense,  is 
laid  down  by  all  the  authorities.  It  is,  in  fact,  but  the  reiter- 
ation of  the  still  more  general  rule,  that  in  all  cases,  civil  or 
criminal,  the  evidence  must  be  confined  to  the  pomt  in  issue, 

';vvj  it  being  said,  however,  by  authors  on  the  criminal  law,  that 

in  criminal  cases  the  necessity  is  even  stronger  than  in  civil 

f?  cases  of  strictly  enforcing  the  rule,  for  where  a  prisoner  is 

charged  with  an  offense,  it  is  of  the  utmost  importance  to 
him  that  the  facts  laid  before  the  jury  should  consist  exclu- 
sively of  the  transaction  which  forms  the  subject  of  the  indict- 
ment and  matters  relating  thereto,  which,  alone,  he  can  be 
expected  to  come  prepared  to  answer.  3  Russell  on  Crimes, 
{5th  ed.)  368 ;  1  Eoscoe  on  Grim.  Evidence,  (8th  ed.)  92. 

"No  fact  which,  on  principles  of  sound  logic,  does  not  sus- 
tain or  impeach  a  pertinent  hypothesis,  is  relevant,  and  no 
such  fact,  therefore,  unless  otherwise  provided  by  some  posi- 
tive prescription  of  law,  should  be  adjnitted  as  evidence  on  a 
trial.  The  reason  of  this  rule  is  obvious.  To  admit  evidence 
of  such  collateral  facts  would  be  to  oppress  the  party  impli- 
cated, by  trying  him  on  a  case  for  preparing  which  he  has  no 
notice,  and  sometimes  by  prejudicing  the  jury  against  him, 
*  *  ♦  To  sustain  the  introduction  of  such  facts  they  must 
be  in  some  way  capable,  as  will  presently  be  seen  more  fully, 
of  being  brought  into  a  common  system  with  that  under  trial." 
(Wharton  on  Grim.  Evidence,  sec.  29.)  "In  criminal  cases 
there  are  peculiar  reasons  why  the  test  before  us  should  be 
applied  to  proof  of  collateral  crimes."     Ibid.  sec.  30. 

"This  rule,"  says  Greenleaf,  vol.  1,  sec.  52,  (not  confining 
it  to  criminal  cases,)  "excludes  all  evidence  of  collateral  facts, 
or  those  which  are  incapable  of  affording  any  reasonable  pre- 
sumption or  inference  as  to  the  principal  fact  or  matter  in 
dispute, — and  the  reason  is,  that  such  evidence  tends  to  draw 
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away  the  minds  of  the  jurors  from  the  point  in  issue,  and  to 
excite  prejudice,  and  mislead  them;  and,  moreover,  tb*.^  ad- 
verse party  having  had  no  notice  of  such  a  course  of  evidmnie, 
is  not  prepared  to  rebut  it." 

In  Sutton  V.  Johnson,  62  HI.  209,  which  was  a  civil  suit*  for 
an  assault  and  battery,  and  assault  with  intent  to  commit  a 
rape,  a  witness  on  behalf  of  the  plaintiff  was  allowed  to  tt^stify 
that  the  defendant  had  told  him  "that  he  and  his  wife  had  tic  it 
been  getting  along  well  together,  and  he  had  to  be  too  intimate 
with  the  hired  woman,  or  was  forced  to  be  too  intimate  with 
the  hired  woman,"  not  stating  who  the  woman  was,  and  for 
that  error  alone  a  judgment  in  favor  of  the  plaintiff  was  re- 
versed, Mr.  Justice  Sheldon  saying  in  the  opinion  rendtned : 
"This  evidence  did  not  tend  to  prove  the  assault,  *  *  * 
and  did  tend  to  prejudice  the  jury  against  the  defemUnt, 
There  should  not  have  been  brought  into  the  trial  of  the  simple 
issue  in  this  case,  anything  which  might  be  regarded  an  jj^lan- 
derous  matter,  or  other  improper  conduct  of  the  defeinlaut, 
to  make  against  him,  and  by  its  consideration  be  likely  to 
influence  the  verdict  of  the  jury." 

It  is  conceded  that  the  mere  fact  that  testimony  may  tend 
to  prove  the  commission  of  other  crimes,  or  to  establish  col- 
lateral facts,  does  not  necessarily  render  it  incompetent,  pro- 
vided it  is  pertinent  to  the  point  in  issue,  and  tends  to  prove 
the  crime  charged;  but  the  general  rule  is  against  receiving 
evidence  of  another  offense,  and  no  authority  can  be  found  to 
justify  its  admission,  unless  it  clearly  appears  that  such  l^vi- 
dence  tends,  in  some  way,  to  prove  the  accused  guilty  of  ilie 
crime  for  which  he  is  on  trial.  Says  Aonew,  J.,  in  Shajfner 
V.  Commonwealth,  72  Pa.  St.  65 :  "To  make  one  criminal  ai^t 
evidence  of  another,  a  connection  between  them  must  hjive 
existed  in  the  mind  of  the  actor,  linking  them  together  for 
some  purpose  he  intended  to  accomplish ;  or  it  must  be  nec- 
essary to  identify  the  person  of  the  actor  by  connection  which 
shows  that  he  who  committed  the  one  must  have  done' the 
34—129  III. 
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other."  And  he  adds:  "If  the  evidence  be  so  dubious  that 
the  judge  does  not  clearly  perceive  the  connection,  the  benelEit 
of  the  doubt  should  be  given  to  the  prisoner,  instead  of  suffer- 
ing the  minds  of  the  jurors  to  be  prejudiced  by  an  independent 
fact  carrying  with  it  no  proper  evidence  of  the  particular  guilt." 

In  Lapage  v.  State,  57  N.  H.  245,  Gushing,  C.  J.,  after  citing 
many  cases  in  which  such  proof  was  held  competent,  and 
showing  that  in  each  of  them  some  logical  connection  existed 
between  the  independent  crime  proved  and  that  charged,  says : 
"It  should  also  be  remembered,  that  this  being  a  matter  of 
judgment,  it  is  quite  likely  that  courts  would  not  always  agree, 
and  that  some  courts  might  see  a  logical  connection  i^'hen 
others  could  not.  But  however  extreme  the  case  may  be,  I 
think  it  will  be  found  that  the  courts  have  always  professed 
to  put  the  admission  of  the  testimony  on  the  ground  that  there 
was  some  logical  connection  between  the  crime  proposed  to  be 
proved,  other  than  the  tendency  to  commit  one  crime,  as  mani- 
fested by  the  tendency  to  commit  the  other." 

In  Commonwealth  v.  Ferrigaji,  44  Pa.  St.  386,  Thompson,  J., 
says:  "The  rule  on  this  subject  may,  in  substance,  be  stated 
to  be,  that  when  facts  and  circumstances  amount  to  proof  of 
another  crime  than  that  charged,  and  there  is  ground  to  be- 
lieve that  the  crime  charged  grew  out  of  it  or  was  in  any  way 
caused  by  it,  such  facts  and  circumstances  may  be  proved,  to 
show  the  quo  animo  of  the  accused." 

Again,  in  Commonwealth  v.  Merriamj  14  Pick.  518,  Put- 
nam, J.,  said :  "Evidence  should  be  excluded  which  tends  only 
to  the  proof  of  collateral  facts.  It  should  be  admitted  if  it 
has  a  natural  tendency  to  establish  the  fact  in  controversy. 
If  the  evidence  is  irrelevant  it  should  be  rejected,  for  two  rea- 
sons :  First,  it  would  have  a  tendency  to  mislead  the  jury 
from  the  true  subject  of  the  inquiry ;  and  second,  no  man  is 
to  be  expected  to  go  to  trial  prepared  to  prove  things  which 
are  unconnected  with  the  issue," 
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Our  conclusion  from  all  the  authorities  is,  that  whatever  be 
the  object  of  the  testimony, — whether  to  prove  guilty  knowl- 
edge, as  in  prosecutions  for  passing  forged  notes  or  counterfeit 
money,  where  proof  of  other  offenses  of  the  same  kind  is  com- 
petent ;  to  prove  that  the  act  was  not  accidental  or  done  by 
mistake,  as  in  case  of  poisoning  or  embezzlement ;  to  prove 
motive,  as  on  trial  of  a  husband  for  the  murder  of  his  wife, 
in  which  case,  in  the  absence  of  direct  evidence,  proof  of  adul- 
tery by  the  prisoner  with  another  woman  was  held  competent ; 
or  in  cases  where  the  prisoner  says  he  did  not  do  the  act,  and 
supports  his  denial  with  the  assertion  that  no  motive  existed 
within  him  for  the  commission  of  such  a  crime,  or  to  refute 
some  anticipated  defense, —  proof  of  a  distinct,  substantive 
crime  is  never  admissible,  unless  there  is  some  logical  con- 
nection between  the  two,  from  which  it  can  be  said  the  one 
tends  to  establish  the  other.  In  this  case  it  must  be  borne 
in  mind  that  there  is  no  evidence  whatever  connecting  the  two 
act's,  or  tending  to  show  wherein  the  commission  of  the  rape 
had  any  bearing  upon  or  tendency  to  explain  the  commission 
of  the  homicide,  and  therefore,  if  it  be  held  that  evidence  of 
the  one  tended  to  prove  the  other,  it  must  be  upon  the  ground 
that  there  is  some  natural  or  obvious  connection  between  the 
two  acts.  Did  the  proof  of  rape  in  this  case  tend  to  prove 
defendant  guilty  of  murder?  What  element- in  the  crime  of 
murder  was  wanting  when  this  evidence  was  admitted,  or  what 
fact  in  evidence  necessary  to  make  out  the  crime  of  murder 
did  it  tend  to  strengthen  or  corroborate  ?  It  seems  clear  to 
ns  that  these  are  questions  which  puzzle  the  legal  mind,  and 
can  only  be  answered  so  as  to  sustain  the  admissibility  of  the 
evidence  in  question,  if  at  all,  by  drawing  exceedingly  fine 
distinctions. 

To  the  other  question, — was  it  not  evidence  calculated  to 
inflame  the  minds  of  the  jury,  and  prejudice  them  against  the 
defendant,  rather  than  prove  him  guilty  of  murder, — the  an- 
swer is  obvious.     It  is  insisted  that  the  object  was  to  show  a 
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motive,  and  for  that  purpose  the  learned  judge  held  it  com- 
petent.    In  the  first  place,  under  the  facts  proved  it  was  not 
necessary  to  prove  a  motive.    In  cases  of  Aoubt  as  to  whether 
the  party  charged  did  the  criminal  act,  proof  of  motive  is  im- 
portant, and  often  decisive ;  but  in  this  case,  the  State  having 
shown  the  deliberate  shooting,  imder  circumstances  showing 
both  express  and  implied  malice,  proof  of  motive  was  not  nec- 
essary to  a  conviction ;  and  while  the  prosecution  doubtless 
had  the  right  to  add  that  proof  by  competent  evidence,  it  may 
well  be  doubted  whether  testimony  so  strongly  calculated  to 
prejudice  the  jury  against  the  defendant  should  have  been 
admitted,  even  though  it  tended  to  prove  a  motive,  such  proof 
not  being  necessary  to  the  case.    But  no  theory  has  been  sug- 
gested upon  which  it  can  be  said  that  the  commission  of  the 
crime  of  rape  tended  to  show  a  motive  for  the  homicide,  and 
after  a  most  careful  examination  of  all  the  evidence,  and  a 
consideration  of  it  in  all  its  phases,  we  can  discover  no  ra- 
tional connection  between  the  two  acts,  whereby  it  can  be 
inferred  that  desire,  purpose  or  intent  to  commit  the  crime 
upon  Mrs.  McGehee  could  have  influenced  the  mind  of  defend- 
ant to  take  the  life  of  deceased.     To  so  hold  seems  to  us  not 
only  illogical,  but  unnatural  and  unreasonable. 

It  is  contended  by  counsel  for  the  People,  that  the  prosecu- 
tion had  a  right  to  show  aU  that  the  defendant  did  from  the 
time  he  came  to  the  place  of  the  killing  until  he  left  it,  as 
parts  of  one  and  the  same  transaction.  Here  again  we  must 
deal  with  the  question,  when  is  it  competent  to  prove  a  crime 
distinct  from  the  one  for  which  the  accused  is  on  trial?  We 
have  already  seen,  the  general  rule  of  evidence  excludes  such 
proof.  An  exception  to  that  rule  allows  it  when  the  acts  form 
one  transaction.  (1  Wharton  on  Crim.  Law,  sec.  649.)  As 
in  Heath's  case,  where  it  was  held  competent  to  show,  imder 
the  circumstances  of  the  case,  that  the  prisoner,  shortly  before 
the  killing,  shot  a  third  person,  notwithstanding  the  evidence 
tended  to  prove  a  distinct  felony,  such  shooting  and  the  killing 
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of  the  deceased  appearing  to  be  connected  as  parts  of  one  trans- 
action.  (1  Eob.  Ya.  735.)  Or  where,  on  trial  for  breaking 
into  a  booking  office,  evidence  was  admitted  that  the  prisoner 
bad  on  the  same  night  broken  into  three  other  booking  offices 
belonging  to  three  other  stations  on  the  same  railway,  tJiefottr 
cases  being  aU  mia^ed  up  together.  (R,  v.  Cobden,  3  F.  &  F.  76.) 
The  same  principle  obtains  when  it  is  sought  to  prove  some 
distinct  act  as  part  of  the  res  gest<B^  in  which  case  "the  prin- 
cipal points  of  atti^ntion  are,  whether  the  circumstances  and 
declarations  offered  in  proof  were  contemporaneous  with  the 
main  fact  under  consideration,  and  whether  they  were  so  con- 
nected with  it  as  to  illustrate  its  character,**  (1  Greenleaf  on 
Evidence,  sec,  108.)  Here,  as  we  have  said,  there  is  no  proof 
to  connect  the  two  acts,  nor  is  there  any  such  obvious  relation 
between  them  that  it  may  be  inferred  that  the  one  in  any  way 
characterized  the  other.  We  are  convinced  that  there  is  no 
theory  upon  which  the  competency  of  this  testimony  can  be 
enstained,  without  breaking  down  firmly  established  rules  of 
evidence. 

It  is  suggested,  and  pressed  by  way  of  argument,  that  al- 
though the  trial  court  may  have  erred  in  allowing  this  proof, 
yet,  the  ease  being  so  clearly  made  out  by  other  evidence  and 
the  defense  so  utterly  futile,  the  error  should  be  held  harmless. 
If  the  only  punishment  for  the  crime  of  murder  in  this  State 
was  death,  the  point  would  be  entitled  to  weight.  If  it  was 
within  the  province  of  the  court  to  assume  that  the  jury  would 
have  inflicted  the  death  penalty  because  the  proof  of  guilt  jus- 
tified it,  or  if  our  decision  was  to  affect  this  case  alone,  we 
might  hesitate  to  order  a  reversal  on  this  theory.  The  legis- 
lature has  seen  fit  to  clothe  juries  with  a  wide  discretion  in 
fixing  the  punishment  to  be  inflicted  upon  one  convicted  of 
murder.  Every  defendant  on  trial  for  that  crime  is  entitlel 
to  the  full  benefit  of  the  statute.  When  all  else  has  failed 
him,  he  has  a  right  to  stand  before  a  jury  unprejudiced  by 
incompetent,  irrelevant  evidence,  and  appeal  to  them  to  spare 
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his  life.  It  is  impossible  for  us  to  know  what  the  jury  in  this 
case  would  have  done  but  for  the  introduction  of  this  incom- 
petent evidence,  much  less  is  it  our  province  to  say  what  they 
should  have  done,  and  no  opinion  is  expressed  on  that  subject. 
We  can  only  judge  of  the  influence  of  such  testimony  upon 
the  minds  of  the  jury  by  experience  and  observation  common 
to  us  all.  Here  was  proof  of  a  distinct  felony, — ^the  disgust- 
ing and  abhorrent  facts  attendant  upon  the  commission  of 
that  most  brutal  and  infamous  crime  given  in  detail.  No  one 
need  be  told  that  from  that  moment,  if  the  evidence  was  be- 
lieved, all  feeling  of  commiseration  and  mercy  toward  the 
defendant  must  have  fled  the  minds  of  the  jury.  There  was 
left  for  him  no  possible  escape  from  the  death  penalty.  But 
aside  from  all  these  considerations,  we  are  required  to  settle  a 
rule  of  evidence  in  criminal  trials,  not  merely  with  reference 
to  this  case,  but  in  consideration  of  future  consequences  and 
other  rights,  and  we  can  not,  from  that  consideration  alone, 
hesitate  to  hold  that  there  was  such  manifest  and  prejudicial 
error  in  the  admission  of  evidence  by  the  trial  court  in  this 
case  as  must  work  a  reversal  of  its  judgment. 
The  judgment  will  be  reversed. 

Judgment  reversed. 

Maorudeb,  J. :    It  does  not  seem  to  me  to  be  right  to  re- 
verse this  judgment.     I  canQot  concur  in  the  opinion. 

Shope,  G.  J. :    I  can  not  concur  in  the  conclusion  reached 
by  the  majority  of  the  court. 
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The  Tudor  Iron  Works 

V. 

EoBBRT  Weber. 
Filed  at  MtVemon  Jwie  17, 1889. 

1.  EviDENCB — cross-examination.  On  the  trial  of  an  action  to  receiver 
for  personal  injury  to  the  plaintiff  by  having  his  clothes  caught  while 
oiling  journals  near  certain  couplings  alleged  to  have  been  unsafe,  the 
plaintiff  testified  in  chief  that  he  did  not  have  much  experienc*»  fn 
machinery.  On  cross-examination  various  questions  were  put  touching 
his  experience  with  the  machinery  and  the  character  of  his  work  lor 
three  or  four  years  prior  to  the  injiuTr,  to  which  the  court  sustained 
objections :  Held,  that  the  ruling  of  the  court  was  erroneous,  and  t\mt 
as  the  party  had  testified  in  chief  on  this  point,  the  defendant  had  the 
right  to  go  into  the  subject  fully  on  cross-examination. 

2.  Same — production  of  torn  clothing  as  illustrating  nature  of  an  in- 
jury. In  an  action  for  a  personal  injury  resulting  from  the  plaintiffa 
clothing  being  caught  in  the  machinery  of  a  mill,  which  was  claimed 
to  have  been  in  an  unsafe  condition,  the  admission  of  the  plaintitT^ 
torn  clothing  in  evidence  rests  in  the  sound  discretion  of  the  trial 
court.  If  the  manner  in  which  the  plaintiff  was  injured,  or  the  nature 
or  character  of  the  injury,  can  be  better  explained  by  the  production 
of  the  torn  clothing,  such  evidence  may  be  admitted. 

3.  Instruction — construed — whether  directing  a  verdict  "as  ckfirged 
in  the  declaration."*  In  an  action  to  recover  for  an  injury  on  the  groimd 
of  alleged  negligence,  the  court  instructed  the  jury,  "that  if,  under  the 
evidence  and  the  instructions  of  the  court,  they  find  the  defend  nut 
guilty,  then,"  etc.,  giving  the  elements  of  damages  they  might  conaidtr. 
The  defendant  claimed  that  the  instruction  was  erroneous  because  tbe 
jury  were  not  instructed  to  find  defendant  guilty  "as  charged  in  ilie 
declaration  :**  Held,  no  error  in  this  respect,  as  the  words  "as  charged 
in  the  declaration,"  were  implied  from  the  language  used. 

4.  Same — instruction  construed — as  to  amount  of  damages  to  bt  nft- 
sessed.  An  instruction,  after  stating  that  if  the  jury  foimd  the  defeud* 
ant  guilty  under  the  evidence,  informed  them  of  the  different  elem*  iif  s 
of  damages  for  their  consideration,  and  then  concluded,  "provided  tluy 
(the  jury)  do  not  estimate  said  damages  at  a  sum  greater  than  $lojoo :" 
Held,  thai  the  instruction  was  not  subject  to  the  objection  that  it  author- 
ized the  jury,  if  they  found  any  damages  whatever,  to  assess  any  iium 
they  saw  fit,  not  exceeding  $15,000. 
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5.  Error  will  not  always  reverse — exclusion  of  evidence.  Wliere 
the  evidence  sought  by  questions  on  cross-examination  proper  in  itself, 
is  fully  obtained  in  answer  to  other  similar  questions,  the  error  of  the 
court  in  refusing  to  allow  the  first  named  questions  to  be  answered,  is 
one  which  does  no  harm,  and  affords  no  ground  of  reversal. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  St.  Clair 
county ;  the  Hon.  William  H.  Snyder,  Judge,  presiding, 

Mr.  Marshall  W.  Weir,  for  the  appellant, 

Mr.  W.  S.  Hay,  for  the  appellee. 

Mr.  Justice  CraIg  delivered  the  opinion  of  the  Court : 

This  was  an  action  to  recover  damages  for  personal  injuries 
received  by  the  plaintiflF  while  oiling  certain  journals  in  the  de- 
fendant's iron  works.  The  declaration  contained  four  counts. 
The  first  is  substantially  as  follows :  That  on  the  8th  of  De- 
cember, 1886,  plaintiflF  was  working  as  a  laborer  in  defendant's 
mill,  under  the  superintendence  of  Niemeyer,  the  foreman ; 
that  it  was  the  duty  of  defendant  to  furnish  safe  machinery, 
yet  it  did  not  regard  its  duty  in  that  behalf,  or  use  due  care, 
but,  on  the  contrary,  so  carelessly,  negligently  and  unskillf ally 
constructed  and  repaired  a  certain  coupling  on  a  certain  piece 
of  shafting  that  the  coupling  was  left  in  an  unsafe  and  dan- 
gerous condition ;  that  defendant  knew,  or  might  have  known 
by  proper  care,  of  such  unsafe  and  dangerous  coupling ;  that 
plaintiff  did  not  know  thereof ;  that  Niemeyer  ordered  plaintiff 
to  oil  certain  journals  on  said  piece  of  shafting,  without  warn- 
ing him  of  the  unsafe  coupling,  and  while  oiling  near  said 
coupling  had  his  clothes  caught,  etc.  The  other  counts  do 
not  diflFer  materially  from  the  first. 

On  the  trial  in  the  circuit  court,  the  plaintiflF,  on  his  exam- 
ination in  chief,  testified  that  he  did  not  have  much  experience 
in  machinery,  and  upon  cross-examination  the  following  ques- 
tions were  asked  the  witness : 
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"What  was  the  nature  of  your  employment  during  the  three 
or  four  years  you  worked  for  them  ? — ^what  did  you  do  for  the 
company  while  you  were  working  for  them  ?" 

"Now,  what  was  the  nature  of  the  work  that  you  were  em- 
ployed at  during  those  three  or  four  years  that  you  worked 
for  the  company  prior  to  1886  ?" 

"I  will  ask  you  if  you  did  not,  while  you  were  at  work  at 
the  shears,  also  do  the  oiling  of  the  machinery  ?" 

"I  will  ask  you  whether  you  did  not,  while  you  were  shear- 
man, do  oiling?" 

"Did  you  not,  during  the  time  you  worked  for  the  company 
prior  to  the  year  1886,  oil  shafting  or  journals  for  a  consid- 
erable time?" 

"Did  you  not  for  a  considerable  time-r— some  months,  say — 
prior  to  1886,  oil  these  same  journals  that  you  oiled  at  the 
time  of  the  accident  ?" 

But,  upon  objection  being  made,  the  court  ruled  that  the 
witness  need  not  answer  the  questions.  We  think  the  ruling 
of  the  circuit  court  was  erroneous.  The  witness  had  testified 
in  chief  on  this,  and  the  defendant  had  the  right,  if  it  saw 
proper,  to  go  into  the  subject  fully,  on  cross-examination. 
Greenleaf,  (vol.  1,  sec.  446,)  in  speaking  upon  this  subject, 
says :  "By  means  of  it"  (cross-examination)  "the  situation  of 
the  witness  with  respect  to  the  parties  and  to  the  subject  of 
litigation,  his  interest,  his  motives,  his  inclination  and  preju- 
dices, his  means  of  obtaining  a  correct  and  certain  knowledge 
of  the  facts  to  which  he  bears  testimony,  the  manner  in  which 
he  has  used  those  means,  his  powers  of  discernment,  memory 
and  description,  are  all  fully  investigated  and  ascertained, 
and  submitted  to  the  consideration  of  the  jury." 

But  while  we  think  the  questions  were  proper  and  the  court 
should  have  required,  the  witness  to  answer  them,  upon  look- 
ing into  the  record  we  find  that  other  questions,  substantially 
like  those  objected  to,  were  asked  and  answered.  We  find 
the  following : 
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Q.  "Now  I  will  ask  you  to  state  how  long  you  had  worked 
for  the  company  prior  to  the  year  in  which  you  got  hurt. 

The  court :  "He  has  abready  stated  that  he  was  there  three 
or  four  years. 

Q,  "Now,  what  was  the  nature  of  the  work  that  you  were 
employed  at  during  those  three  or  four  years  that  you  worked 
for  the  company  prior  to  1886  ? 

Mr.  Hay :  "Let  him  say  what  work  he  was  doing  then — 
what  general  work. 

A,    '*!  was  working  at  the  shears. 

Q-  "I  will  ask  you  if  you  did  not,  while  you  were  at  work 
at  the  abears,  also  do  the  oiling  of  the  machinery  ? 

A.   *M  was  employed  to  do  all  kinds  of  work. 

Q.    "Oiling  and  cleaning,  yard  work,  and  all  kinds  of  work? 

A.   "Yes,  sir. 

Q.  "You  stated  that  you  were  at  the  shears  during  those 
three  or  four  years  ? 

A.   "Yes,  sir. 

Q.  "Now,  I  will  ask  you  if  it  was  not  a  part  of  your  duty 
as  shearman,  to  oil  the  journals  at  that  time  ? 

A,   "No,  sir;  it  never  was. 

Q.   "You* say  it  was  not? 

A,   "No,  sir." 

The  witness  also  answered,  in  reply  to  a  question,  that  he 
had  done  oiling  for  the  company,  and  received  extra  pay  for 
such  service. 

From  the  foregoing  it  is  apparent  that  the  evidence  sought 
by  the  questions  which  were  objected  to,  was  fully  obtained 
iTi  answer  to  other  questions,  and  while  the  court  erred  in 
holding  that  the  witness  should  not  answer  the  questions,  it 
was  an  error  that  did  the  defendant  no  harm,  and  hence  he 
can  not  complain. 

The  second  question  relied  upon  to  reverse  the  judgment  is, 
the  court  allowed  the  plain tiflf  to  produce  before  the  jury  a 
part  of  the  torn  clothing  which  he  had  on  when  injured,  and 


Digitized  by  VjOOQ IC 


r 


Tudor  Iron  Works  v.  Weber.  639 

Opinion  of  the  Court. 

this  ruling  of  the  court  is  claimed  to  be  erroneous.  We  think 
the  admission  of  such  evidence  rests  in  the  sound  discretion  of 
the  court.  If  the  manner  in  which  the  plaintiff  was  injured, 
or  the  nature  or  character  of  the  injury,  could  be  better  ex- 
plained by  the  production  of  the  torn  clothing  which  the  plain- 
tiff was  wearing  at  the  time  the  injury  was  received,  we  perceive 
no  reason  why  such  evidence  may  not  be  resoi-ted  to.  The 
question  in  regard  to  the  admission  of  similar  evidence  arose 
in  Indiana  Car  Co.  v.  Parker,  100  Ind.  199,  and  the  court  held 
that  the  evidence  was  admissible. 

At  the  request  of  the  plaintiff  the  court  gave  the  following 
instruction  to  the  jury  : 

"The  court  instructs  the  jury,  that  if,  under  the  evidence 
and  the  instructions  of  the  court,  they  find  the  defendant  guilty, 
then,  in  estimating  the  plaintiff's  damages,  if  any  are  proved, 
they  have  a  right  to  take  into  consideration  not  only  the  loss, 
expenses. and  immediate  damage  arsing  from  the  injuries 
received  at  the  time  of  the  accident,  but  also  the  permanent 
loss  and  damage,  if  any  is  proved,  arising  from  any  disability 
resulting  to  the  plaintiff  from  the  injury  in  question,  which 
renders  him  less  capable  of  attending  to  his  business  than  he 
would  have  been  if  the  injury  had  not  been  received,  provided 
they  do  not  estimate  said  damages  at  a  sum  greater  than 
$15,000." 

It  is  said  the  instruction  is  erroneous,  because  the  jury  were 
not  instructed  to  find  defendant  guilty  as  charged  in  the  dec- 
laration. We  do  not  think  the  jury  could  be  misled  by  the 
instruction.  The  words  "as  charged  in  the  declaration,"  would 
be  implied  from  the  language  used. 

It  is  also  urged  that  the  instruction  is  erroneous,  because, 
in  effect,  it  informs  the  jury,  that  if  they  find  the  defendant 
guilty,  and  if  any  damage  whatever  is  proven,  they  may  assess 
any  sum  they  please,  providing  the  amount  does  not  exceed 
$15,000.  We  do  not  think  the  instruction  liable  to  the  ob- 
jection urged  against  it.     The  object  of  the  instruction,  as  is 
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apparent  from  its  language,  was  to  inform  the  jury  of  the 
different  elements  of  damages  for  their  consideration  in  mak- 
ing up  their  yerdiet,  and  the  last  clause  was  no  doubt  added  to 
show  the  extent  of  recovery  under  the  declaration.  We  think 
the  last  clause  of  the  instruction  was  drawn  in  a  bungling 
manner,  and  the  court  ought  to  have  stricken  it  out ;  bat  at 
the  same  time,  it  is  apparent,  from  the  amount  of  the  verdict, 
($2000,)  that  this  clause  of  the  instruction  had  no  effect  on 
the  jury,  and  although  we  might  regard  it  vicious,  it  is  not 
ground  for  a  reversal  of  the  judgment. 

The  judgment  of  the  Appellate  Court  will  be  aflBrmed. 

Judgment  affirmed. 


540 
60 
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V. 

Julia  Voelker. 

Filed  at  MLVernon  June  17, 1889. 

1.  Practice — specific  objection — as  a  waiver  of  all  other  objections, 
A  specific  objection  to  evidence  based  solely  upon  a  particular  fact,  is 
strictly -a  waiver  of  all  objections  based  upon  other  facts  not  specified 
or  relied  on.  This  rule  is  based  upon  the  equitable  consideration,  tliat 
if  the  other  objections  had  been  made  it  might  have  been  in  the  power 
of  the  party  offering  the  evidence  to  obviate  them. 

2.  A  certified  copy  of  an  ordinance,  -when  offered  in  evidence,  was 
objected  to  on  the  specific  ground  that  it  was  not  signed  by  the  mayor 
and  city  clerk  of  the  city.  The  charter  provided  three  modes  by  which 
ordinances  passed  might  become  operative  :  First,  by  the  approval  of 
the  mayor,  evidenced  by  his  signature ;  second,  by  a  majority  vote  of 
the  council  on  reconsideration,  after  being  returned  by  the  mayor, 
with  his  objections ;  and  third,  by  being  retained  by  the  mayor  more 
than  five  days :  Held,  that  the  objection  was  properly  overruled,  as  it 
did  not  cover  all  the  modes  by  w^hich  the  ordinance  might  have  become 
operative. 

3.  In  such  case,  if  it  had  been  objected  that  the  ordinance  had  not 
gone  into  effect  in  either  of  the  modes  provided  by  the  charter,  tbe 
party  offering  the  same  might  have  been  able  to  show  that  it  had  been 
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passed'  over  the  mayor's  veto,  or  that  it  had  become  operative  by  his 
retaining  it  more  than  five  days  without  signing  it. 

4.  Obdinance — mayor^a  certificate — of  its  proper  office.  The  signature 
of  the  mayor,  when  he  approves  an  ordinance,  is  no  part  of  the  ordi- 
nance itself,  any  more  than  are  the  minutes  of  the  proceedings  of  the 
city  council  in  which  is  recorded  the  vote  by  which  the  ordinance  was 
passed.    It  is  merely  the  evidence  of  his  approval. 

5.  Sahb — how  authenticated — trhat  it  must  show  on  its  face.  While,  Jjj  i*^^ 
under  the  charter  of  the  city  of  East  St.  Louis,  an  ordinance  can  have  g^.  si 05 
no  validity  until  it  has  been  passed  by  the  council,  and  then  placed  in  1^29 — kTaI 
the  mayor's  office,  and  afterward  ajiproved  and  signed  by  him,  or  re-  fi93  8211 
tained  without  action  beyond  the  prescribed  period,  or  passed  over  his  129  540 
veto  by  a  call  of  the  ayes  and  noes,  yet  the  ordinance  need  not  bear  on  |108a  "872 
Its  face  the  evidence  of  all  or  any  of  these  proceedings,  except,  of  129  540' 
course,  when  it  is  signed  by  the  mayor  such  signature  will  necessarily  203  i»617 
appear.  ^  106a^9| 

6.  Under  a  city  charter,  which  provides  that  "all  ordinances  and  h^i,?^/ 
resolutions  of  the  city  may  be  proven  by  the  seal  of  the  corporation,**  ' 
etc.,  a  copy  of  an  ordinance  certified  to  be  such  by  the  city  clerk,  and 
authenticated  by  the  corporate  seal,  is  competent  evidence  tending  to 

show  that  the  ordinance  had  been  duly  passed  by  the  city  council,  and 
had  gone  into  effect  in  some  one  of  the  modes  prescribed  by  the  charter. 

7.  NEOLiasNGE — what  cojistitutes  negligence — as  a  conclusion  of  law. 
What  constitutes  negligence  is  ordinarily  a  question  of  fact  for  the  jury. 
There  may  be  conduct,  however,  so  clearly  and  palpably  negligent  that 
all  reasonable  minds,  without  hesitation  or  dissent,  would  so  pronounce 
it.  When  that  is  so,  the  inference  of  negligence  may  properly  be  said 
to  be  a  necessary  one,  and  such  conduct  may  be  treated  as  negligent 
per  se, 

8.  Sams — omissionof  statutory  duty  by  railway  company.  The  omis- 
sion of  a  railway  company  to  perform  its  statutory  duty  in  relation  to 
ringing  a  bell  or  sounding  a  whistle  on  approaching  a  highway  cross- 
ing, resulting  in  injury  to  another,  is  negligence  per  se,  or  as  a  conclu- 
sion of  law.  A  statute  commanding  an  act  to  be  done,  creates  an  absolute 
duty  to  perform  the  act,  and  the  duty  of  performance  does  not  depend 
ui>on  and  is  not  controlled  by  surrounding  circumstances. 

9.  Same — contributory  and  comparative  negligence — care  required  at 
highway  crossings.  An  instruction  embodying  the  proposition  of  law 
that  a  party's  going  upon  a  railroad  track  at  a  point  where  it  crosses  a 
highway  or  street,  without  looking  or  listening  for  approaching  trains, 
is  negligence  per  se.  and  that  such  conduct,  in  case  of  an  injury  at  such 
crossing,  constitutes  such  contributory  negligence  as  w^ill  bar  a  recov- 
ery therefor,  is  properly  refused,  in  an  action  against  the  railway  com- 
pany 10  recover  for  the  injur5% 
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10.  But  when  the  question  arises  upon  a  state  of  facts  on  which  rea- 
sonable men  may  arrive  at  different  conclusions,  the  fact  of  negligence 
can  not  be  determined  until  one  or  the  other  of  these  conclusions  has 
been  determined  by  the  jury.  Negligence  can  not  be  conclusively  es- 
tablished by  a  state  of  facts  upon  which  fair-minded  men  may  well 
differ. 

11.  It  is  doubtless  a  rule  of  law,  that  a  xierson  approaching  a  railway 
crossing  is  bound,  in  so  doing,  to  exercise  such  care,  caution  and  cir- 
cmnspection  to  foresee  danger  and  avoid  injury  as  ordinary  prudence 
would  require,  having  in  view  all  the  known  dangers  of  the  situation; 
but  precisely  what  such  requirements  would  be,  must  manifestly  differ 
with  the  ever- varying  circumstances  under  which  such  approach  may 
be  made. 

^  12.  No  invariable  rule,  however,  can  be  predicated  upon  the  mere 
fact  of  failing  to  look  or  listen ;  but  a  jury,  properly  instructed  as  to 
the  legal  duty  in  respect  to  care  and  caution  of  a  person  approaching 
a  railway  crossing,  must  draw  from  such  act,  in  connection  with  all  the 
attendant  circumstances,  the  proper  conclusion  as  to  whether  he  is 
guilty  of  negligence  or  not. 

^  13.  The  neglect  or  failure  of  a  person  approaching  a  railway  crossing 
to  look  or  listen  for  an  approaching  train,  is  mere  evidence  on  the 
question  of  contributory  negligence,  like  any  other  to  be  submitted  to 
the  jury.  To  omit  looking  and  listening  when  neither  can  be  of  any 
avail,  as,  when  the  track  is  hidden  from  sight,  or  other  sounds  drown 
the  noise  of  the  cars,  is  not  contributory  negligence.  The  omission  to 
take  such  precautionary  steps  does  not  necessarily,  and  as  a  question 
of  law,  constitute  negligence,  but  is  proper  to  be  considered  by  the 
jury  as  evidence  bearing  on  the  question,  as  one  of  fact. 

14,  Verdict — special  finding — whether  it  ttill  control  general  verdict. 
On  the  trial  of  an  action  by  an  administrator,  against  a  railway  com- 
pany, for  the  killing  of  the  plaintiff's  intestate  by  a  collision  at  a  street 
crossing,  in  which  was  involved  the  question  of  the  defendant's  negli- 
gence and  also  that  of  the  deceased,  the  defendant  asked  the  court  to 
submit  to  the  jury  the  question  whether  the  deceased  could  have  seen 
or  heard  the  defendant's  train  approaching  the  crossing  if  he  had  looked 
or  listened  for  it  before  he  drove  or  went  on  the  crossing,  at  the  time 
he  received  the  injury,  which  the  court  refused  to  give  without  modi- 
fication :  Held,  that  the  question,  as  proposed,  called  for  a  finding  as 
to  mere  evidentiary  facts,  none  of  which,  if  found  either  way,  could 
have  had  any  controlling  effect  upon  the  general  verdict. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  St.Clair 
county ;  the  Hon.  George  W.  Wall,  Judge,  presiding. 
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Mr.  John  G.  Williams,  and  Mr.  A.  S,  Wildebman,  for  the 
appellant : 

The  so-called  ordinances  460  and  462  were  improperly  ad- 
mitted in  evidence,  because  not  signed  and  approved  by  the 
mayor  of  East  St.  Louis,  the  law  providing  that  if  he  approves 
he  shall  sign,  etc.  City  Charter,  (1  Private  Laws  of  1869, 
p.  896,)  art.  4,  sec.  9;  State  v.  Newark,  1  Dutch.  399;  State 
V.  Jersey  City,  1  Vroom,  148 ;  Howard  v.  Jersey  City,  id.  93 ; 
Dey  V.  Jersey  City,  19  N.  J.  Eq.  412 ;  In  re  Breaux's  Bridge, 
30  La.  Ann.  1105. 

When  a  precedent  act  or  step  is  necessary  to  the  validity 
of  an  ordinance,  it  must  be  proved.  Schott  v.  People,  89  HI. 
195 ;  Railroad  Co.  v.  Hughes,  38  id.  174. 

The  burden  of  proof  rests  on  the  plaintiff,  not  only  to  show 
negligence  in  the  defendant,  but  also  that  the  deceased  exer- 
cised ordinary  care  to  avoid  the  injury.  Railroad  Co.  v.  John- 
son, 103  HI.  521 ;  Railroad  Co.  v.  Evans,  88  id.  63 ;  Railroad 
Co.  V.  Damereli,  81  id.  450 ;  Railroad  Co.  v.  Godfrey,  71  id. 
500  ;  Railroad  Co.  v.  Lee,  68  id.  576 ;  Railroad  Co.  v.  Godfrey, 
58  id.  272;-  City  of  Mendota  v.  Fay,  1  Bradw.  418;  Tolman 
V.  Railroad  Co.  98  N.  Y.  198 ;  50  Am.  Eep.  649. 

It  is  culpable  negligence  to  cross  the  tracks  of  a  railroad  at 
a  highway  crossing,  without  looking  to  see  if  a  train  is  ap- 
proaching. 2  Borer  on  Bailroads,  1031,  1032;  3  Woods  on 
Railways,  1302,  1303;  Beach  on  Contributory  Negligence, 
191,  194 ;  Railroad  Co.  v.  Dimick,  96  111.  43 ;  Railroad  Co.  v. 
Hetherington,  83  id.  510;  Railroad  Co.  v.  Hart,  87  id.  529; 
Railroad  Co.  v.  Harwood,  80  id.  88 ;  Railway  Co.  v.  Hatch,  79 
id.  137. 

Where  the  neglect  of  those  precautions  appears,  it  is  uni- 
formly declared  by  the  courts  that  the  party  so  neglecting  is 
guilty  of  negligence  per  se.  Railway  Co.  v.  Jones,  76  111.  395  ; 
Railroad  Co.  v.  Damereli,  81  id.  450;  Railroad  Co.  v.  Van- 
Patten,  64  id.  516;  Beach  on  Contributory  Negligence,  193. 
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It  was  therefore  error  for  the  court  to  refuse  to  tell  the  jury, 
by  the  first  and  third  instructions  asked  by  appellant,  that 
appellee's  decedent  failed  to  exercise  ordinary  care  to  avoid 
the  injury  of  which  he  died,  if  the  jury  found,  from  the  evi- 
dence, that  he  went  upon  the  crossing  in  a  closed  and  covered 
milk  wagon,  and  that  he  did  not  stop  to  look  or  listen  for  the 
approach  of  the  train,  and  that  if  he  had  looked  or  listened 
for  its  approach,  he  might  have  seen  or  heard  it.  Railway  Co. 
V.  Hatch,  79  111.  139;  Railroad  Co.  v.  Baches,  55  id.  379; 
Railroad  Co.  v.  Godard,  72  id.  567 ;  Railway  Co.  v.  Jones,  76 
id.  312;  Railroad  Co.  v.  Houston,  95  U.  S.  697;  Scliojield  v. 
Railway  Co.  114  id,  615 ;  2  Borer  on  Railroads,  1031,  1032. 

It  was  error  to  so  modify  the  first  instruction  asked  by  ap- 
pellant, as  to  leave  it  to  the  jury  to  say  whether  or  not  the 
deceased  failed  to  exercise  ordinary  care  to  avoid  the  injury 
from  the  effects  of  which  he  died,  if  they  found  that  he  ap- 
proached the  crossing  in  question  in  a  covered  milk  wagon 
having  its  sides  enclosed,  and  did  not  look  or  listen  for  the 
approaching  train,  and  that  if  he  had  looked  or  listened  for 
tbe  approaching  train,  he  might  have  seen  or  heard  it  before 
driving  or  going  on  said  crossing.  The  failure  of  the  person 
injured  to  use  his  physical  senses  to  avoid  the  injury  at  a 
crossing,  is  not  merely  evidence  of  negligence,  but  is  negligence 
itself.  Railroad  Co.  v.  Van  Patten,  64  111.  510 ;  Railway  Co. 
V.  Hunter,  33  Ind.  335 ;  Am.  Rep.  210 ;  Railroad  Co.  v.  Heile- 
mann,  49  Pa.  St.  60. 

Mr.  W.  C.  KuEFFNER,  for  the  appellee : 

It  is  not  necessary  to  the  validity  of  the  ordinance  that  it 
should  be  signed  by  the  mayor.  It  may  have  become  an  or- 
dinance by  being  passed  over  his  veto,  or  by  his  retaining  the 
same,  without  action,  for  more  than  five  days.  But  neither 
the  mayor's  signature,  nor  the  vote  of  the  council  originally 
passing  it,  or  passing  the  same  over  his  veto,  or  evidence  of 
the  fact  of  his  retaining  it  more  than  five  days,  is  a  part  of  the 
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ordinance.  They  are  merely  stepB  or  facts  necessary  to  make 
an  ordinance. 

Under  the  certificate,  the  prima  facie  presumption  is,  that 
the  ordinance  was  duly  signed  by  the  mayor,  or  that  it  has,  in 
one  of  the  other  modes  prescribed,  become  a  law.  Lindsay 
V.  Chicago,  115  111.  122 ;  Schott  y.  People,  89  id.  196 ;  Byars 
V.  Mt.Vemon,  77  id.  467. 

Negligence  is  a  question  of  fact  for  the  jury,  and  not  a  ques- 
tion of  law.  Railway  Co.  v.  Haworth,  39  111*  346 ;  Railroad 
Co.  V.  O'Connor,  119  id.  597;  Railroad  Co.  v.  PenneU,  94  id. 
455;  Pennsylvania  Co.  v.  Frana,  112  id.  398;  Pennsylvania 
Co.  V.  MarshaU,  119  id.  399. 

The  defendant's  first  instruction,  as  asked,  would  have  de- 
prived the  jury  of  their  right  to  determine  for  themselves  the 
question  of  negligence,  for  it  sought  to  have  the  question  de- 
termined by  the  court,  which  the  court  very  properly  refused, 
and  accordingly  so  modified  the  instruction  as  to  leave  the 
question  where  it  belonged.  Such  modification  was  proper. 
Negligence  is  a  question  of  fact  for  the  jury,  except  where  the 
conclusion  of  negligence  necessarily  results  from  the  statement 
of  fact.  If,  from  all  the  facts,  the  conclusion  of  negligence 
does  not  result,  it  is  a  question  for  the  jury.  Railroad  Co.  v. 
PenneU,  91  111.  455;  Railroad  Co.  v.  O'Connor,  119  id.  597; 
Railroad  Co.  v.  Haworth,  39  id.  346 ;  Pennsylvania  Co.  v. 
Frana,  112  id.  398. 

An  omission  to  ring  a  bell  or  sound  a  whistle  before  reach- 
ing the  crossing,  constituted  prima  facie  negligence.  Railroad 
Co.  V.  Loomis,  13  111.  548 ;  Railroad  Co.  v.  Elmore,  67  id.  176 ; 
Railway  Co.  v.  Elliot,  98  id.  481. 

Mr.  Justice  Bailey  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  by  Julia  Voelker, 

administratrix  of  the  estate  of  Edward  Voelker,  deceased, 

against  the  TeiTe  Haute  and  Indianapolis  Railroad  Company, 

to  recover  damages  for  the  death  of  the  plaintiff's  intestate. 

35— 129111I,. 
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The  trial,  which  was  had  before  the  court  and  a  jury,  resulted 
in  a  verdict  in  favor  of  the  plaintiff  for  $3500,  and  for  that 
sum  and  costs,  the  cOurt,  after  denying  the  defendant's  motion 
for  a  new  trial,  gave  judgment  for  the  plaintiflF.  Said  judg- 
ment was  aflBrmed  by  the  Appellate  Court  on  appeal,  and  by 
an  appeal  from  that  court  the  record  is  brought  here  for  reyiew. 

The  declaration  contains  five  counts,  but  a  demurrer  having 
been  sustained  to  the  first  and  second,  only  the  remaining 
three  are  brought  up  by  the  transcript  of  the  record.  Each 
of  said  counts  alleges  that  the  deceased,  at  the  time  he  re- 
ceived the  injuries  of  which  he  died,  was  riding,  with  all  due 
care  and  caution,  in  a  wagon  drawn  by  two  horses,  along 
St.  Clair  avenue  in  the  city  of  East  St.  Louis,  and  that  at  the 
point  where  said  avenue  crosses  the  track  of  the  defendant's 
railroad,  the  wagon  in  which  he  was  riding  was  struck  by  a 
locomotive  engine  running  on  said  railroad,  and  that  the  de- 
ceased thereby  received  the  injuries  of  which  he  soon  there- 
after died. 

The  third  count  alleges  a  breach  by  the  defendant  of  its 
statutory  duty  to  cause  a  bell  of.  at  least  thirty  pounds  weighi 
to  be  rung  or  a  steam  whistle  to  be  sounded  on  the  engine  at 
least  eighty  rods  from  the  highway,  and  kept  ringing  or  whist- 
ling until  the  highway  was  reached,  and  that  by  reason  of  \ 
such  breach  of  its  statutory  duty,  said  locomotive  engine  col-  | 

lided  with  said  wagon  and  inflicted  said  injuries.  | 

The  fourth  count  alleges  an  ordinance  of  the  city  of  East  , 
St.  Louis  limiting  the  speed  at  which  passenger  trains  should  , , 
be  run  in  or  through  said  city  to  ten  miles  per  hour,  and  also  | 

alleges  that  the  servants  of  the  defendant,  at  the  time  the  de- 
ceased was  injured,  were  running  its  engine  and  train,  within 
said  city,  at  a  rate  exceeding  ten  miles  per  hour,  to-wit,  at 
the  rate  of  thirty  miles  per  hour,  and  that  in  consequence 
thereof  the  deceased  received  said  injuries. 

The  fifth  count  merely  alleges  that  the  defendant,  by  its 
servants  in  charge  of  said  locomotive  engine  and  train,  so 


Digitized  by  CjOOQ IC 


r 


T.  H.  &  I.  E.  E.  Co.  V.  VoELKBR,  647 

opinion  of  the  Ck)tiTt. 

negligently  and  carelessly  run  and  drove  the  same,  that  by 
reason  of  such  negligence  and  carelessness,  said  engine  run 
against  said  wagon  and  inflicted  said  injuries,  thereby  causing 
the  death  of  tlie  deceased.    -   ^   - 

The  first  question  presented  by  the  counsel  for  the  defend- 
ant arises  upon  the  evidence  offered  to  prove  the  existence  of 
the  ordinance  alleged  in  the  fourth  count.  A  document  was 
offered  containing  what  purported  to  be  certified  copies  of  two 
ordinances  of  the  city  of  East  St.  Louis,  and  said  ordinances 
were  thereupon  objected  to  by  counsel  for  the  defendant  upon 
the  specific  ground  that  they  were  not  signed  by  the  mayor 
or  city  clerk  of  said  city.  This  was  the  only  objection  made, 
and  it  being  overruled,  an  exception  was  duly  preserved  by  the 
defendant.  The  first  of  said  ordinances  provided,  among  other 
things,  that  no  locomotive  or  train  of  cars  should  run  or  be 
drawn  within  the  limits  of  said  city  at  a  greater  rate  of  speed 
than  six  miles  an  hour,  and  the  second  was  an  amendatory 
ordinance,  providing  that  no  passenger  train  should  run  or 
be  driven,  within  the  limits  of  said  city,  at  a  greater  rate  of 
speed  than  ten  miles  an  hour,  and  no  other  locomotive  or  train 
at  a  greater  rate  of  speed  than  six  miles  an  hour.  Appended 
to  each  was  a  certificate  of  the  city  clerk,  under  his  hand  and 
the  corporate  seal  of  the  city,  that  such  ordinance  was  a  true 
and  correct  copy  of  the  original  ordinance  of  the  city  as  the 
same  appeared  of  record  in  his  office.  The  signature  of  the 
mayor  did  not  appear  at  the  bottom  of  either  ordinance. 

The  charter  of  the  city  of  East  St.  Louis  empowers  the  city 
council  of  said  city,  by  ordinance,  to  provide  for  and  regulate 
various  matters,  and  among  others,  "to  direct  and  regulate 
the  speed  of  locomotive  engines  and  cars."  Said  charter  also 
authorized  the  city  council  to  make,  pass,  publish,  amend  and 
repeal,  all  ordinances  not  inconsistent  with  the  constitution 
of  the  United  States  or  of  this  State,  for  the  good  government, 
peace  and  order  of  the  city  and  the  trade  and  commerce  there- 
of, that  might  be  necessary  and  proper  to  carry  into  effect  the 
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powers  vested  by  said  charter  in  said  city.  A  subsequent 
section,  and  the  one  upon  which  the  objection  now  under  con- 
sideration is  based,  is  as  follows : 

"All  ordinances  and  resolutions  shall,  before  they  take  effect, 
be  placed  in  the  office  of  the  mayor,  and  if  he  shall  approve 
thereof,  he  shall  sign  the  same ;  and  such  as  he  shall  not  ap- 
prove of,  he  shall  return  to  the  city  council  with  his  objections 
thereto.  Upon  such  return,  the  vote  by  which  such  ordinance 
or  resolution  was  passed  shall  be  reconsidered ;  and  if,  after 
such  reconsideration,  a  majority  of  all  members  elected  shall 
agree,  (by  the  ayes  and  noes,  which  shall  be  entered  upon  the 
journal,)  to  pass  the  same,  it  shall  go  into  effect ;  and  if  the 
mayor  shall  neglect  to  approve,  or  object  to,  or  retain  any 
ordinance  or  resolution  for  a  tefiger  period  than  five  days  after 
the  same  shall  be  placed  in  his  office,  as  aforesaid,  the  same 
shall  go  into  effect."    Private  Laws  of  1869,  Vol.  1,  page  896. 

By  this  section,  three  separate  modes  are  provided  by  which 
an  ordinance,  after  being  passed  by  the  city  council,  may  be- 
come operative,  viz:  1,  by  the  approval  of  the  mayor,  evi- 
denced by  his  signature ;  2,  by  a  majority  vote  of  the  council 
on  reconsideration  after  being  returned  by  the  mayor  with  his 
objections ;  and,  3,  by  being  retained  by  the  mayor  more  than 
five  days.  The  objection  offered  is  merely  that  the  ordinances 
in  question  did  not  appear  to  have  become  operative  by  a  par- 
ticular one  of  these  modes.  The  fact  alleged,  viz,  that  they 
had  not  been  signed  by  the  mayor,  may  be  admitted,  and  the 
conclusion  that  they  have  never  taken  effect  by  no  means  fol- 
lows. A  specific  objection  based  solely  upon  a  particular  fact 
is,  strictly,  a  waiver  of  all  objections  based  upon  other  facts  not 
specified  or  relied  upon.  This  rule  is  based  upon  the  equitable 
consideration  that,  if  the  other  objections  had  been  made,  it 
might  have  been  within  the  power  of  the  party  offering  the 
evidence  to  obviate  them.  If  it  had  been  objected  that  the 
ordinances  had  not  gone  into  effect  in  either  of  the  modes  pro- 
vided by  the  charter,  the  plaintiff  might  have  been  able  to 
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show  that  they  had  been  passed  by  the  council  over  the  may- 
or's veto,  or  that  they  had  become  operative  by  his  retaining 
them  more  than  five  days  without  signing  them. 

But  the  propriety  of  the  admission  of  said  ordinances  in 
evidence  may  be  placed  on  other  grounds.  The  signature  of 
the  mayor,  where  he  approves  an  ordinance,  is  manifestly  no 
part  of  the  ordinance  itself.  It  is  merely  the  evidence  of  his/ 
approval  required  by  the  charter.  But  it  is  no  more  a  part 
of  the  ordinance  than  are  the  minutes  of  the  proceedings  of 
the  city  council  in  which  is  recorded  the  vote  by  which  the 
ordinance  is  passed.  True,  an  ordinance  can  have  no  validity 
until  it  has  been  passed  by  the  council  and  then  place(J  in  the 
mayor's  office,  and  afterwards  approved  and  signed  by  him, 
or  retained  without  action  beyond  the  prescribed  period,  or 
passed  over  his  veto.  The  ordinance,  however,  need  not  bear 
upon  its  face  the  evidence  of  all  or  any  of  these  proceedings, 
except  of  course  where  it  is  signed  by  the  mayor,  such  signa- 
ture wiU  necessarily  appear. 

Possibly  if  no  provision  had  been  made  by  statute  as  to  the 
mode  of  proving  the  ordinances,  it  would  have  been  incumbent 
on  the  party  alleging  their  existence  to  prove  each  of  the  steps 
by  which  they  were  passed  and  given  effect.  Article  7,  sec- 
tion 13,  of  the  charter,  however,  provides  as  follows: 

"All  ordinances  and  resolutions  of  the  city  may  be  proven 
by  the  seal  of  the  corporation ;  and  when  printed  and  pub- 
lished in  pamphlet  or  book  form,  and  purporting  to  be  printed 
or  pubhshed  by  the  authority  of  the  city  council,  the  same 
shall  be  received  in  evidence  in  all  courts  and  places  without 
further  proof." 

Here  the  proof  was  made  by  the  corporate  seal  and  a  cer- 
tificate of  the  city  clerk  who  was  the  proper  custodian  of  the  " 
seal.  This  was  all  that  was  required  to  establish,  at  least 
prima  fcicie,  the  existence  of  the  ordinance  and  its  terms.  In 
Pendergast  v.  City  of  Peru,  20  111.  61,  it  was  held,  under  a 
similar  provision  of  the  charter  there  in  question,  that  a  copy 
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of  the  city  by-laws  certified  by  the  city  clerk  and  verified  by 
the  corporate  seal,  was  a  literal  compliance  with  the  charter, 
and  was  properly  admitted  in  evidence.  In  Lindsay  v.  City 
of  Chicago^  115  111.  120,  where  the  question  arose  under  the 
provisions  of  article  5,  section  4,  of  the  general  statute  for 
the  incorporation  of  cities  and  villages,  it  was  contended  that 
the  passage  of  the  ordinance  could  be  established  only  by  the 
production  of  the  journal  containing  the  proceedings  of  the 
city  council,  showing  the  vote  by  which  it  was  passed,  but  it 
was  held  that  a  certified  copy  of  the  ordinance,  attested  by 
the  clerk  under  the  seal  of  the  corporation,  was  competent 
evidence  of  its  passage.  In  Schott  v.  The  People,  89  111.  195, 
we  said :  "It  is  doubtless  competent  for  the  Legislature  to 
enact  that  the  simple  production  of  the  ordinance  or  a  copy 
thereof  shall  be  prima  facie  evidence  that  every  step  has  been 
taken  with  reference  to  it,  essential  to  make  it  a  valid  ordi- 
nance,** and  it  was  held  that  such  was  the  effect  of  the  section 
of  the  general  incorporation  act  above  mentioned. 

Under  these  decisions  as  well  as  upon  principle,  it  must  be 
held,  that  the  copies  of  the  ordinances  in  this  case,  certified 
by  the  city  clerk  and  authenticated  by  the  corporate  seal,  were 
competent  evidence  tending  to  show,  that  ^aid  ordinances  had 
been  duly  passed  by  the  city  council,  and  that  they  had  gone 
into  eflfect  in  one  of  the  modes  prescribed  by  the  charter.  ^ 

The  only  remaining  questions  in  the  case  which  are  open 
for  consideration  here,  arise  upon  the  instructions  to  the  jury. 
The  discussion,  so  far  as  it  is  presented  by  the  briefs  of  coun- 
sel, relates  mainly  to  the  defendant's  first  instruction  which 
was  modified  by  the  court  and  given  to  the  jury  as  modified, 
and  to  the  defendant's  third  instruction  which  was  refused. 
The  defendant's  first  instruction  was  as  follows,  the  modifica- 
tions consisting  in  striking  out  the  words  inclosed  in  brackets, 
and  inserting  those  printed  in  italics : 

"The  court  instructs  the  jury,  that  it  is  the  duty  of  a  person 
approaching  a  railroad  crossing,  to  look  along  the  line  of  the 
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railroad  to  see  if  a  train  is  coming,  or  to  listen,  or  to  use  any  ^. 
other  reasonable  means  of  informing  himself  of  an  approach- 
ing train,  before  going  on  such  crossing,  [and  if  he  fails  or  :^ 
omits  to  do  so,  such  omission  on  his  part  is  negligence  in  ;i 
itself,]  and  if  the  jury  believe,  from  the  evidence  in  this  case,  :^ 
that  the  deceased,  Edward  Voelker,  approached  the  crossing  .^.5 
in  question  in  this  case  in  a  covered  milk  wagon  which  had  \] 
the  sides  thereof  closed,  and  that  he  did  not  look  or  listen  for  y 
the  approaching  train,  and  that  if  he  had  looked  or  listened 
for  the  approach  of  said  train  he  might  have  seen  or  heard 
said  train  before  driving  or  going  on  said  crossing,  [then  he]  '  :^ 
and  that  in  so  doing  he  failed  to  exercise  ordinary  care  to  avoid  ^ 
the  injury  which  he  received,  [and]  then  the  plaintiff  can  not  ^ 
recover,  even  though  the  jury  may  further  believe,  from  the  .','^.| 
evidence,  that  the  defendant's  servants  or  employes  failed  to  -  4 
ring  the  bell  or  sound  the  whistle  as  required  by  law,  and  were  j 
limning  said  train  ai  a  greater  rate  of  speed  than  ten  miles  '4 
an  hour."  :^ 

The  defendant's  third  instruction  which  was  refused  was  "^-J 
as  follows : 

"The  court  instructs  the  jury,  that  it  is  the  duty  of  a  person 
approaching  the  crossing  of  a  railroad  over  a  public  highway, 
to  listen  and  to  look  both  ways  along  the  railroad  track  for 

the  approach  of  the  railroad  train,  before  going  upon  the  rail-  ^ 
road,  and  if  he  goes  upon  the  track  without  taking  such  pre- 
cautions to  guard  against  an  accident  and  sustains  an  injury 
in  consequence  of  his  failure  to  take  such  precautions,  he  can 

not  recover,  and  if  the  jury  believe,  from  the  evidence,  that  | 

the  said  deceased,  Edward  Voelker,  went  upon  the  crossing  of  1 

the  defendant's  railroad  at  St.  Clair  avenue  without  looking  j 

or  listening  for  the  approach  of  the  train,  and  received  the  : 

injury  from  w^hich  he  died,  then  the  plaintiff  can  not  recover,  '- 

and  the  verdict  should  be  for  the  defendant."  ';i 

The  proposition  raised  by  both  of  these  instructions,  and  J 
upon  which  the  Circuit  Court  ruled  against  the  defendant, 
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was,  that  going  upon  a  railway  track  at  the  point  where  it 
crosses  a  highway  or  street,  without  looking  or  listening  for 

Jr .  .  approaching  trains,  is  negligence  per  se,  and  that  such  con- 

duct, in  case  of  an  injury  at  such  crossing,  constitutes  such 
contributory  negligence  as  will  bar  a  recovery  therefor.  It 
has  been  the  uniform  doctrine  of  this  court,  that  negligence 
is  j)rdinarily  a  question  of  fact  for  the  jury.  ,  Doubtless  there 
may  be  conduct  so  clearly  and  palpably  negligent,  that  all 

I  \  reasonable  minds,  without  hesitation  or  dissent,  would  so  pro- 

nounce it.  When  that  is  so,  the  inference  of  negligence  may 
properly  be  said  to  be  a  necessary  one  and  such  conduct  may 
be  treated  as  negligent  per  se.  But  as  said  in  Cumberland 
Valley  R.  R.  Co.  v.  Maugana,  61  Md.  53 :  "When  the  question 
arises  upon  a  state  of  facts  on  which  reasonable  men  may 
fairly  arrive  at  different  conclusions,  the  fact  of  negligence 
can  not  be  determined  until  one  or  the  other  of  these  conclu- 
sions has  been  determined  by  the  jury.  The  inferences  to  be 
drawn  from  the  evidence  must  either  be  certain  and  incon- 
trovertible, or  they  can  not  be  decided  upon  by  the  court. 
Negligence  can  not  be  conclusively  established  by  a  state  of 
facts  upon  which  fair-minded  men  may  well  differ."  See  also 
B.  d  O.  R.  R.  Co.  V.  Owlings,  65  Md.  502. 

It  has  frequently  been  said  in  judicial  decisions  in  this 
State  and  elsewhere,  that  it  is  the  duty  of  persons  approach- 
ing a  railway  crossing,  to  look  and  listen  before  going  upon 
the  track,  and  that  their  failure  to  do  so  is  negligence,  but  it 
will  be  found  generally,  though  not  uniformly,  on  examining 
the  cases  where  such  language  occurs,  that  it  has  been  used 
in  discussing  the  duty  as  to  care  and  caution  in  approaching 
a  railway  crossing,  viewed  as  a  mere  question  of  fact,  and  not 
as  a  question  of  law.  It  is  doubtless  a  rule  of  law  that  a  per- 
son approaching  a  railway  crossing  is  bound,  in  so  doing,  to 
exercise  such  care,  caution  and  circumspection  to  foresee  dan- 
ger and  avoid  injury  as  ordinary  prudence  would  require, 
having  in  view  all  the  known  dangers  of  the  situation,  but 
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precisely  what  such  requirements  would  be,  must  manifestly 
differ  with  the  ever  varying  circumstances  under  which  such' 
approach  may  be  made.  Ordinarily  of  course  the  diligent  use 
of  the  senses  of  sight  and  hearing  is  the  most  obvious  and 
practicable  means  of  avoiding  injury  in  such  cases,  but  occa- 
sions may  and  often  do  arise  where  the  use  of  those  senses 
would  be  unavailing,  or  where  their  non-use  may  be  excused. 
The  view  may  be  obstructed  by  intervening  objects  or  by  the 
darkness  of  the  night.  Other  and  louder  noises,  as  is  often 
the  case  in  a  city,  may  confuse  the  sense  of  hearing  and  ren- 
der its  use  impracticable.  The  railway  company,  by  its  flag- 
man or  other  agent  or  agency,  may  put  the  person  off  his 
guard  and  induce  him  to  cross  the  track  without  resorting  to 
the  usual  precautions.  The  duty  may  be  more  or  less  varied 
by  the  age,  degree  of  intelligence  and  mental  capacity  of  the 
party,  and  by  a  variety  of  other  circumstances  by  which  he 
may  be  surrounded.  It  follows  that  no  invariable  rule  can  be 
predicated  ppon  the  mere  act  of  failing  to  look  or  listen,  but 
a  jury,  properly  instructed  as  to  the  legal  duty  in  respect  to 
care  and  caution,  of  a  person  approaching  a  railway  crossing, 
must  draw  from  such  act,  in  connection  with  all  the  attend- 
ant circumstances,  the  proper  conclusion  as  to  whether  he  is 
guilty  of  negligence  or  not. 

Mr.  Bishop,  in  his  recent  treatise  on  Non-Contract  Law, 
sec.  1043,  after  referring  to  the  decisions  which  seem  to  hold 
that  the  duty  to  look  and  listen  is  an  absolute  one,  and  that 
its  omission  is  negligence  per  se,  says :  *'But  it  is  believed 
that  most  courts  more  accurately  regard  this  sort  of  matter 
as  mere  evidence,  like  any  other  in  the  case ;  submitting  all, 
with  proper  instructions,  to  the  jury,  yet  with  the  exceptions 
recognized  in  the  general  law  of  negligence.  To  omit  looking 
and  listening  where  neither  can  do  any  good — as,  where  the 
track  is  hidden  from  sight,  and  otber  sounds  drown  the  noise 
of  the  cars — is  not  contributory  negligence.  And  there  are 
other  circumstances  in  which  the  rule  of  looking  and  listen- 
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ing  can  not,  in  the  nature  of  this  sort  of  thing,  be  infleiible. 
Therefore,  to  go  upon  the  track  in  disregard  of  it  is  not  neces- 
sarily and  as  a  question  of  law  negligence." 

In  T.  d  P.  Ry.  Co.  v.  Chapman^  57  Texas,  75,  it  was  held 
that  a  person  approaching  a  railway  track  at  a  road  crossing 
is  bound  to  use  such  precautions  as  a  prudent  man  would  re- 
sort to  under  like  circumstances,  but  any  attempt  by  the  court 
to  prescribe  the  precise  thing  he  should  do  in  exercising  such 
caution,  would  be  an  invasion  of  the  province  of  the  jury,  by 
charging  on  the  weight  of  evidence.  In  Lavarenz  v.  C,  E*  L 
(f:  P.  R,  R.  Co,  56  Iowa,  689,  the  court,  after  reviewing  various 
authorities,  says :  "These  and  many  other  cases  which  might 
be  cited,  establish  the  doctrine  beyond  question,  that  a  person 
is  not  necessarily  and  as  a  question  of  law,  negligent,  in  going 
upon  a  railroad  track  without  looking  and  listening  for  ap- 
proaching trains."  In  Plummer  v.  Eastern  R.  R,  Co.  73  Me. 
591,  it  is  held  that  the  fact  that  a  person  who,  in  attempting 
to  cross  a  railroad,  does  not  at  the  instant  of  stepping  on  it, 
look  to  ascertain  if  a  train  is  approaching,  is  not  conclusive 
of  a  due  want  of  care  on  his  part. 

The  foregoing  authorities  are  entirely  in  harmony  with  re- 
peated decisions  of  this  court,  but  as  the  contrary  doctrine  is 
very  strenuously  insisted  upon  by  counsel  for  the  defendant 
in  this  case,  we  have  been  disposed  to  discuss  the  question 
more  at  length  than  the  condition  of  the  decisions  in  this  State 
would  otherwise  have  seemed  to  demand.  In  Pennsyhania 
Co.  V.  Frana,  112  111.  39S,  the  trial  court  refused  to  instruct 
the  jury  that  it  was  the  duty  of  a  person,  before  attempting 
to  cross  a  railway  track,  to  stop  if  necessary,  and  look  and 
listen  for  the  approach  of  trains,  before  entering  upon  such 
track,  and  that  if  by  such  precautions  he  could  have  discov- 
ered the  approach  of  the  defendant's  train  and  avoided  the 
injurj^  he  could  not  recover.  In  aflSrming  the  judgment  w« 
said :  "It  is  no  doubt  true  that  it  is  the  duty  of  a  pei-son 
about  to  cross  a  railroad  track,  to  approach  cautiously,  ^ 
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endeavor  to  ascertain  if  there  is  present  danger  in  crossing ; 
and  where  the  railroad  tracks  and  crossings  are  so  situated 
that  the  approach  of  the  train  can  not  be  seen,  it  may  be  the 
duty  of  a  person  aboiit  to  cross  to  stop  and  look,  to  ascertain 
if  the  train  is  coming ;  but  it  is  always  a  question  of  fact  for  r 
the  jury  to  determine,  from  the  evidence,  whether  the  person 
injured  has  exercised  proper  care  and  caution  in  crossing  a 
railroad  track,  and  not  a  question  of  law.  It  is  the  province 
of  the  jury  to  determine  whether  the  plaintiff  was  guilty  of 
negligence  and  not  for  the  court  to  tell  the  jury  that  certain 
facts  constituted  negligence." 

In  C.  d  E.  I.  R.  R.  Co.  v.  O'Connor,  119  111.  586,  in  dis- 
cussing the  same  proposition,  we  said :  "It  is  only  when  the 
conclusion  of  negligence  necessarily  results  from  the  statement 
of  fact,  that  the  court  cftn  be  called  upon  to  say  to  the  jury 
that  a  fact  establishes  negligence,  as  a  matter  of  law.  If  the 
conclusion  of  negligence,  under  the  facts  stated,  may  or  may 
not  result,  as  shall  depend  on  other  circumstances,  the  ques- 
tion is  one  of  fact  for  the  jury."  See  also,  C,  dt  A.  R.  R,  Co, 
v.  PenneU,  94  111.  448 ;  Schmidt  v.  C.  d-  N.  W.  Ry.  Co.  83  id. 
405 ;  C.dN.  W.  Ry.  Co.  v.  Moranda,  108  id.  576. 

It  is  insisted  that  if  the  court  ruled  correctly  in  modifying 
the  defendant's  first  and  in  refusing  its  third  instruction,  it, 
by  the  same  rule,  must  be  held  to  have  committed  an  error  in 
giving  to  the  jury  the  plaintiff's  third  instruction,  which  held, 
in  substance,  that  if  the  defendant  omitted  to  perform  its 
statutory  duty  in  relation  to  ringing  a  bell  or  sounding  a 
whistle  on  its  engine,  such  conduct  constituted  a  prima  fade 
case  of  negligence.     We  are  unable  to  concur  with  counsel  in 
this  view.     A  statute  commanding  an  act  to  be  done,  creates  J 
an  absolute  duty  to  perform  such  act,  and  the  duty  of  per-  i 
formance  does  not  depend  upon  and  is  not  controlled  by  sur-/ 
rounding  circumstances.     Non- performance  of  such  statutory 
duty,  resulting  in  injury  to  another,  may  therefore  be  pro- 
noun^d  to  be  negligence  as  a  conclusion  of  law. 
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Several  questions  of  fact  were,  at  the  instance  of  the  defend- 
ant, submitted  to  the  jury  for  special  findings,  one  of  which 
was  modified  by  the  court  and  submitted  as  modified.  The 
action  of  the  court  in  making  such  modification  is  assigned  . 
for  error.  Said  question  was  as  follows,  the  modification  con- 
sisting in  the  insertion  of  the  words  in  italics  : 

"Could  the  deceased,  Edward  Voelker,  if  he  had  med  orii- 
nary  care  and  diligence,  have  seen  or  heard  the  defendant's  . 
train  approaching  the  crossing  over  the  St.  Clair  avenue  in 
East  St.  Louis,  if  he  had  looked  or  listened  for  its  approach 
to  said  crossing,  before  he  drove  or  went  on  to  said  crossing, 
at  the  time  he  received  the  injury  from  the  effect  of  which  he 
died?'' 

To  this  question  the  jury  returned  a  negative  answer.  It 
is  clear  that  the  question,  as  proposed  by  the  defendant,  called 
for  a  finding  as  to  mere  evidentiary  facts,  none  of  which,  if 
found,  could  have  been  controlling.  There  was  no  error  there- 
fore in  refusing  to  submit  it  to  the  jury  in  that  form.  Which- 
ever way  the  jury  might  have  found,  their  finding  could  have 
had  no  effect  upon  the  general  verdict.  On  this  point  we 
refer  to  what  we  have  more  fully  said  in  our  discussion  of  the 
same  proposition  in  (7.  (6.N,  W.  Ry.  Co.  v.  Durdeavy,  ante,  132. 

The  residue  of  the  propositions  discussed  by  the  Appellate 
Court  in  its  opinion  do  not  seem  to  be  insisted  upon  by  the 
defendant's  counsel  here,  and  we  therefore  infer  that,  as  to 
those  questions,  they  acquiesce  in  the  rules  laid  down  by  that 
court.  None  of  the  assignments  of  error  insisted  upon  here 
are  in  our  opinion  sustained,  and  the  judgment  of  the  Appel- 
late Court  will  therefore  be  affirmed. 

Judgment  affirmed. 
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SjUabus.    Statement  of  the  case. 

The  United  States  Life  Insurance  Company 

V. 


129    567 
146    866 


William  \ocke,  Admr.  129  86? 

'  158    800 

46a  806 

Filed  at  Ottawa  October  31, 1869.  -^^ 

129    557 
60a  876 

1.  Evidence — coroner'a  inquisition — admissibility.  The  coroner'B  in-  129  557 
qnest  over  a  dead  person  is  required  b j  statute  to  be  sealed  up  and  ^  ]'f^ 
returned  to  the  clerk  of  the  circuit  court.  It  thus  becomes  a  public  leg  4^2 
record  of  the  ooimty,  and,  as  such,  it  is  competent  evidence  in  another  129  557 
proceeding,  tending  to  prove  any  matter  properly  before  the  coroner  -^.582 
which  appears  on  the  face  of  the  inquest.  The  court  does  not  hold  that  i$i  ^| 
such  evidence  is  conclusive,  but  only  that  it  is  competent  to  be  con-  129  557 
aidered.                                                                                          •  96a  H98 

|e98a  «648 

2.  On  the  trial  of  an  action  brought  on  a  policy  of  life  insurance,  '^^^      ^- 

which  contained  a  clause  that  if  the  assured,  within  three  years  from  lo^a  «480 
the  date  thereof,  should  die  by  any  act  of  self-destruction  whatever,  j=~=^^=i 
whether  sane  or  insane,  the  defendant,  under  a  proper  plea,  offered  in  /eiio  ip^'^i 
evidence  the  coroner's  inquest  on  the  dead  body  of  the  assured,  show-fllOa  qqqI 
ing  that  the  latter  came  to  his  death  on,  etc.,  by  a  pistol  shot  fired  byl^^Oa  662/ 
his  own  hand,  while  laboring  under  a  fit  of  temporary  insanity,  as  tend-  ,139 — ^^57 
ing  to  show  the  fact  of  suicide,  which  the  court,  on  objection,  excluded :  |e209  >563 
Held,  that  the  inquisition  of  the  coroner  was  competent  evidence,  and  '       ' 

the  trial  court  erred  in  excluding  it  from  the  jury. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook    • 
county ;  the  Hon.  Kirk  Hawes,  Judge,  presiding. 

This  was  assumpsit,  originally  brought  by  Elizabeth  Kiel- 
gast,  administratrix  of  the  estate  of  Otto  Wilhelm  Kielgast, 
deceased,  against  the  appellant,  to  recover  upon  a  policy  of 
life  insurance  on  the  life  of  the  intestate.  The  policy  was 
dated  July  22,  1884,  and  contained,  among  other  things,  a 
•condition  that  if,  within  three  years  of  said  date,  the  insured 
should  die  by  any  act  of  self-destruction,  whether  voluntary  or 
involuntary,  whether  sane  orjnsane^the  contract  of  insurance 
shouldLbecome  null.  and.  void.  The  insured  died  January  17, 
1885.    The  material  facts  appear  in  the  opinion  of  the  court. 
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Messrs.  Isham,  Lincoln  &  Beale,  for  the  appellant : 

The  proofs  presented  by  or  on  behalf  of  the  plaintiff,  oper- 
ate, at  the  trial,  as  admissions  against  the  plaintiff.  Bliss  on 
Life  Insurance,  (2d  ed.)  sec.  265 ;  Insurance  Co,  v.  Watson^ 
23  Mich.  486. 

The  certified  copy  of  the  verdict  of  the  coroner's  jury  was 
admissible  in  evidence  as  a  part  of  these  proofs.  Whether  its 
effect  as  evidence  might  subsequently  have  been  limited,  or 
could  properly  have  been  limited  by  the  court,  is  another  mat- 
ter. The  paper  itself  was  admissible  in  evidence.  Insurance 
Co.  V.  NewtoHy  22  Wall.  32 ;  Newton  v.  Insurance  Co.  2  Dill. 
154;  Insurance  Co.  y.  Higginbothamy  95  U.  S.  380;  Lawrence 
V.  Life  Ins.  Co.  5  Bradw.  280 ;  Life  Ins.  Co.  v.  Laurence,  8 
id.  488. 

Inquisitions,  generally,  are  admissible  in  evidence  as  a  spe- 
cies of  judicial  records  somewhat  analogous  to  judgments 
in  rem.  They  differ  from  judgments  in  rem  in  not  being  con- 
clusive, since  such  judgments  are,  until  set  aside  in  a  proper 
legal  proceeding,  binding  against  all  the  world.  Inquisitions 
of  a  coroner  stand  upon  ah  equal  footing  with  others  in  re- 
spect to  their  admissibility  in  evidence.  Starkie  on  Evidence, 
(10th  Am.  ed.)  *404,  *405 ;  2  Phillips  on  Evidence,  (5th  ed.) 
♦262,  *268 ;  1  Greenleaf  on  E\adence,  sec.  556 ;  2  Taylor  on 
Evidence,  (6th  ed.)  sec.  1487. 

Inquisitions  of  lunacy  are  admissible  in  evidence.  Banker 
V.  Banker,  63  N.  Y.  409;  1  Wharton  on  Evidence,  sec.  812; 
2  Wharton  on  Evidence,  sec.  1254 ;  2  Phillips  on  Evidence, 
(5th  ed.)  *266. 
A  Inquests  of  office  are  admissible  in  evidence,  and  a  coroner's 
•  inquest  was,  at  common  law,  simply  an  inquest  of  office.  Rex 
V.  Eriswell,  3  T.  E.  722;  Stokes  v.  Dawes,  4  Mason,  268; 
Starkie  on  Evidence,  (10th  Am.  ed.)  *404;  3  Jacob's  Law 
Die.  title  "Inquests,"  p.  454. 

The  coroner's  inquisition  would  have  been  prima  facie  proof 
that  the  insured  committed  suicide.     Association  v.  Palmer^ 
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25  Beav.  605 ;  Walther  v.  Life  Ins.  Co.  65  Cal.  417 ;  Jervis  on 
Coroners,  318,  et  seq;  2  Stevens  on  Nisi  Prius,  1642. 

Mr.  George  F.  Wbstover,  for  the  appellee : 

The  proceedings  before  the  coroner  were  properly  exchided 
from  the  jury,  because  they  were  no  part  of  plaintiff's  proof 
of  death  of  the  assured.  The  certified  copy  of  the  proceedings 
before  the  coroner  was  not  voluntarily  furnished  the  defend- 
ant by  the  plaintiff's  attorney  as  part  of  the  proofs  of  death, 
but  was  handed  separately  to  the  defendant's  agent,  twenty- 
one  days  after  the  proofs  of  death  were  served,  and  because 
the  agent  stated  to  the  plaintiff's  attorney  that  it  would  be 
required. 

The  verdict  at  the  coroner's  inquest  could  not  bind  plaintiff 
in  this  case.     Railway  Co.  v.  McGrath,  115  111.  172. 

If  the  papers  relating  to  the  inquest  had  been  attached  to 
the  original  proofs,  they  could  be  introduced  merely  to  show 
conformity  to  the  requirements  of  the  policy  that  proofs  be 
served.  Lawrence  v.  Life  Ins.  Co.  5  Bradw.  280;  Life  Ins. 
Co.  V.  Laurence,  8  id.  488 ;  Bliss  on  Life  Insurance,  381. 

The  declarations  of  the  plaintiff  in  the  sworn  proofs  of 
death  are  admissible,  but  the  contents  of  other  documents  not 
forming  part  of  the  proofs,  not  essential  to  show  the  death, 
even  if  delivered  by  her  to  the  defendant,  can  be  admitted  in 
evidence  for  no  purpose,  for  her  or  against  her.  Insurance 
Co.  Y.  Higginbotham,  85  U.  S.  380;  Cook  v.  Railroad  Co.  5 
Lans.  401;  Cluff  v.  Life  Ins.  Co.  99  Mass.  317. 

In  the  one  case,  where  the  proceedings  before  the  coroner 
were  proper  to  be  admitted  on  behalf  of  defendant,  there  were 
no  proofs  that  the  assured  was  dead  except  the  coroner's  ver- 
dict and  affidavits  attached  thereto,  and  plaintiff  testified  that 
from  an  inspection  of  those  proofs,  defendant  had  admitted 
the  assured  to  be  dead.   Insurance  Co.  v.  Newton,  22  Wall.  32. 

In  this  case  there  was  considerable  testimony  tending  to 
show  the  manner  of  the  death  of  the  assured,  and  the  jury 
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found  he  died  by  an  accident.  The  matter  was  fairly  sub- 
mitted to  the  jury,  and  there  are  no  objections  urged  against 
the  instructions.    Keeh  v.  Life  Association,  29  Fed.  Rep.  198. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  Elizabeth  Kielgast,  admin- 
istratrix of  the  estate  of  Otto  Wilhelm  Kielgast,  against  the 
United  States  Life  Insurance  Company  of  the  city  of  New 
York,  to  recover  the  amount  of  a  policy  issued  by  the  com- 
pany to  the  deceased  on  the  22d  day  of  July,  1884:.  To  the 
declaration  the  defendant  pleaded  the  general  issue,  and  also 
filed  one  special  plea,  in  which  it  set  up  that  the  policy  of 
insurance  contained  a  provision,  that  if,  within  three  years 
from  the  date  of  the  policy,  the  insured  should  die  by  any  act 
of  self-destruction  whatever,  the  policy  should  become  null 
and  void,  and  that  the  insured.  Otto  Wilhelm  Kielgast,  did  die 
by  an  act  of  self-destruction,  to- wit,  by  shooting  himself  with 
a  pistol,  by  means  whereof  the  policy  of  insurance  became  void. 

It  appears  that  a  coroner's  inquest  was  held  over  the  body 
of  the  deceased  by  the  coroner  of  Cook  county  and  a  jury,  and 
in  making  proofs  of  death  a  certified  copy  of  the  record  of  the 
coroner's  inquest,  consisting  of  the  inquisition  and  the  depo- 
sition of  three  witnesses,  was  returned  to  the 'insurance  com- 
pany as  a  part  of  the  proofs  of  death.  The  inquisition  shows 
on  its  face  that  Kielgast  came  to  his  death  on  the  17th  day  of 
January,  1885 ;  that  the  death  was  caused  by  a  pistol  shot 
fired  by  the  hand  of  the  deceased  while  laboring  under  a  fit  of 
temporary  insanity.  On  the  trial  the  defendant  offered  in 
evidence  the  certified  copy  of  the  inquisition,  which  Had  been 
returned  to  defendant  as  a  part  of  the  proofs  of  death.  The 
court  excluded  the  evidence.  The  defendant  then  offered  in 
evidence  the  original  papers  of  which  those  previously  oflfered 
were  copies,  offering  the  entire  set  of  papers  together,  includ- 
ing the  verdict  and  testimony.     This  evidence  was  also  ex- 
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eluded.  The  defendant  excepted  to  the  decision  of  the  court 
in  excluding  the  evidence  so  offered,  and  the  determination  of 
the  ruling  of  the  court  on  the  evidence  is  the  principal  ques- 
tion presented  by  the  record.    The  inquisition  was  as  follows : 

"State  op  Illinois, 


County  of  Cook.  ) 
"An  inquisition  was  taken  for  the  People  of  the  State  of 
Illinois,  at  38«Grant  Place,  in  the  city  of  Chicago,  in  said 
county  of  Cook,  on  the  18th  day  of  January,  A.  D.  1885,  be- 
fore me,  Henry  L.  Hertz,  coroner  in  and  for  said  county,  upon 
view  of  the  body  of  Otto  W.  Kielgast,  then  and  there  lying 
deady  upon  the  oaths  of  six  good  and  lawful  men  of  the  said 
county,  who,  being  duly  sworn  to  inquire,  on  the  part  of  the 
People  of  the  State  of  Illinois,  into  all  the  circumstances  at- 
tending the  death  of  the  said  Otto  W.  Kielgast,  and  by  whom 
the  same  was  produced,  and  in  what  manner  and  when  and 
where  the  said  Otto  W.  Kielgast  came  to  his  death,  do  say, 
upon  their  oaths  as  aforesaid,  that  the  said  Otto  W.  Kielgast, 
now  lying  dead  at  38  Grant  Place,  in  said  city  of  Chicago, 
county  of  Cook,  State  of  Illinois,  came  to  his  death  on  the  17th 
day  of  January,  A.  D.  1885 ;  and  we,  the  jury,  find  that  0.  W. 
Kielgast  came  to  his  death  on  the  night  of  January  17,  1885, 
by  a  pistol  shot  fired  by  his  own  hand,  while  laboring  under 
a  fit  of  temporary  insanity. 

"In  testimony  whereof,  said  coroner  and  the  jury  of  this  in- 
quest have  hereunto  set  their  hands  the  day  and  year  aforesaid. 
Douglas  Barstow,  Foreman,     Louis  Gasselin, 
0.  W.  Haynib,         '  H.  M.  Gillettb, 

Angelo  Faiel,  M.  J.  Shute. 

Henry  L.  Hertz,  Coroner. 
P.  KsorF,  Deputy." 

Among  the  depositions  was  one  given  by  appellee,  as  follows : 
"The  deceased  is  my  husband ;  he  was  thirty-nine  years  of 
age,  and  was  bom  in  Germany ;  insurance  agent  by  occupa- 
36—129  III. 


Digitized  by  CjOOQ IC 


1 


562  United  States  Life  Ins.  Co.  v.  Vocke. 

Opinion  of  the  Court. 

tion.  On  the  evening  of  January  17,  about  nine  o'clock,  P.  M., 
I  heard  a  shot  fired  in  his  room ;  we  hollered,  and  went  down 
stairs,  and  sent  my  hired  girl  for  the  police.  When  he  came 
we  went  upstairs,  where  we  found  the  deceased  dead.  All  of 
a  week  ago  he  said  he  would  kill  himself, — that  was,  every 
day  for  the  last  six  days.  On  the  evening  of  January  17th, 
when  he  arrived  home,  he  kissed  bis  little  boy,  and  said, 
'Charlie,  this  is  the  last  kiss  that  you  will  gi^  your  father.' 
For  the  last  week  he  was  drinking  more  than  usual. 

her 

Elizabeth  X  Kjelgast.** 

marlc 

We  shall  not  stop  to  inquire  whether  the  court  erred  in  ex- 
cluding the  offered  evidence  as  a  part  of  the  proofs  of  death, 
but  we  will  proceed  at  once  to  determine  the  question  whether 
the  inquisition  was  competent  evidence  for  the  defendant,  un- 
der its  special  plea,  tending  to  prove  that  Kielgast  came  to 
his  death  by  his  own  hand. 

The  office  of  coroner,  at  the  common  law,  is  an  ancient  one, 
— so  much  so,  that  Jarvis  on  Coroners,  page  2,  says  that  the 
oflBce  of  coroner  is  of  so  great  antiquity  that  its  commencement 
is  not  known.  In  Bacon's  Abridgment  (vol.  2,  p.  428,)  it  is 
said :  "The  powers  and  duties  of  a  coroner -are,  by  the  com- 
mon law,  both  judicial  and  ministerial.  His  judicial  authority 
relates  to  inquiries  into  the  cases  of  sudden  death,  with  the  aid 
of  a  jury,  super  visum  corporis,  where  the  death  has  happened.' 
And  Blackstone  says,  (1  Blackstone's  Com.  *348) :  "The  office 
and  power  of  a  coroner  are  also,  like  those  of  a  sherifiF,  either 
judicial  or  ministerial,  but  principally  judicial.  This  is  in 
great  measure  ascertained  by  statute  4  Edw.  I,  de  officio  coro- 
natoris,  and  consists,  first,  in  inquiring,  when  any  person  is 
slain,  or  dies  suddenly,  or  in  prison,  concerning  the  manner 
of  his  death.  And  this  must  be  super  visum  corporis,  for  if  the 
body  be  not  found  the  coroner  can  not  sit." 

In  GiUs  V.  Brown,'!  Mills'  Court  Eep.  (7  S.  C.  230,)  it  is 
said :    "Coroners  are  very  ancient  oflBcers  at  the  common  law. 


Digitized  by  VjOOQ IC 


r 


United  States  Life  Ins.  Co.  v.  Vocke.  563 

Opinion  of  the  Ck>iirt. 

*  *  *  Jn  England  they  were  chosen  by  the  freeholders  of 
the  county,  *  *  *  and  their  powers,  when  appointed,  are 
either  judicial  or  ministerial.  The  judicial  power  of  a  coro- 
ner is,  first,  to  inquire  into  or  concerning  the  death  of  a  man, 
when  one  is  slain  or  dies  suddenly,  by  a  jury  of  inquest,  super 
visum  corporis,  and  this  must  be  done  at  the  place  where  the 
death  happened ;  and  if  any  one  be  found  guilty,  by  this  in- 
qnest,  of  murder  or  other  homicide,  he  is  to  commit  him  to 
prison  for  further  trial.  They  are  also  to  make  inquiry  *  *  ♦ 
of  all  things  which  occasioned  it,  after  which  it  is  his  duty  to 
certify  the  whole  of  this  inquisition  under  his  seal  and  the 
seals  of  the  jurors,  together  with  the  evidence  therein,  to  the 
Court  of  King's  Bench  or  the  next  assizes." 

The  earliest  English  statute  relating  to  coroners  was  passed 
in  the  fourth  year  of  Edward  I,  and  it  is  said  by  Jarvis  on  Cor- 
oners, 29,  that  it  was  merely  directory,  and  in  affirmance  of 
the  common  law.  The  first  act  of  the  legislature  of  this  State 
regulating  the  duties  of  coroners  was  passed  March  2,  1819. 
The  next  statute  was  passed  January  '20,  1821.  (Laws  of 
1821,  p.  22.)  This  act,  upon  an  examination,  will  be  found 
to  be  substantially  like  the  statute  of  4  Edw.  I.  Our  present 
statute  does  not  differ  materially  from  the  earlier  acts.  Indeed, 
coroners  are  now  required  to  proceed  substantially  as  at  com- 
mon law,  and  as  required  by  the  statute  of  4  Edw.  I.  Under 
section  9  of  our  present  statute  relating  to  coroners,  they  are 
made  conservators  of  the  peace  in  their  respective  counties. 
Section  13  makes  it  the  duty  of  the  coroner,  upon  information 
that  the  dead  body  of  any  person  is  found  or  lying  within  the 
county,  supposed  to  have  come  to  his  death  by  violence  or  any 
undue  means,  to  repair  to  the  place  where  the  dead  body  is, 
and  take  charge  of  the  same,  and  summon  a  jury  of  six  lawful 
men  of  the  neighborhood  to  assemble  where  the  body  is,  and, 
upon  a  view  of  the  body,  to  inquire  into  the  cause  and  manner 
of  the  death.  Section  17  makes  it  the  duty  of  the  jury,  after 
being  sworn,  to  inquire  how,  in  what  manner,  and  by  whom  or 
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Mrhat,  the  said  dead  body  came  to  its  death,  and  of  all  other 
facts  of  and  concerning  the  same,  together  with  all  material 
circumstances  in  anywise  related  to  or  connected  with  the  said 
death,  and  make  up  and  sign  a  verdict  and  deliver  the  same 
to  the  coroner.     Sections  19  and  20  are  as  follows : 

"Sec.  19.  If  the  evidence  of  any  witness  shall  implicate  any 
person  as  the  unlawful  slayer  of  the  person  over  whom  the 
said  inquisition  shall  be  held,  the  coroner  shall  recognize  such 
witness,  in  such  sum  as  he  may  think  proper,  to  be  and  ap- 
pear at  the  next  term  of  the  circuit  court  for  the  said  county, 
there  to  give  evidence  of  the  matter  in  question,  and  not  de- 
part without  leave,  except  that  in  the  county  of  Cook  the  re- 
cognizance shall  be  to  the  Criminal  Court  of  Cook  county. 

"Sec.  20.  If  any  witness  shall  refuse  to  enter  into  such  re- 
cognizance, it  shall  be  the  duty  of  the  coroner  to  commit  the 
witness  so  refusing  to  the  common  jail  of  the  county,  there  to 
remain  until  the  next  term  of  the  said  court ;  and  the  coroner 
shall  carefully  seal  up  and  return  to  the  clerk  of  the  court  the 
verdict  of  the  jury,  and  the  recognizances,  and  it  shall  be  the 
duty  of  the  clerk  to  carefully  file  and  preserve  the  same." 

Section  21  requires  the  coroner  to  reduce  to  writing  the  tes-  ; 
timony  of  each  witness  examined  at  the  inquest,  which  testi-  1 
mony  shall  be  filed  by  the  coroner  in  his  ofBice  and  preserved.   I 
Section  22  provides  that  the  coroner  shall  keep  a  record  of 
each  inquest.    Section  26  provides  that  if  a  person  implicated 
by  the  inquest  is  not  in  custody,  the  coroner  shall  apprehend 
and  commit  such  person  to  the  jail  of  the  county,  there  to 
remain  until  discharged  by  due  course  of  law. 

The  foregoing  are  the  principal  sections  of  the  statute  which 
relate  to  the  inquest  of  the  coroner,  and,  from  the  nature  and 
character  of  the  proceeding  as  it  has  been  recognized  by  courts 
and  law  writers,  we  must  determine  whether  a  coroner's  in- 
quisition should  be  used  as  evidence  in  a  case  of  this  char- 
acter. It  will  be  observed  that  the  evidence  of  all  witnesses 
examined  before  the  coroner  is  required  to  remain  in  his  office. 
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while  the  inquest  must  be  sealed  up  and  returned  to  the  clerk 
of  the  circuit  court  of  the  countj,  where  it  shall  be  filed.  Thus 
the  inquest  becomes,  by  force  of  the  statute,  a  record  of  the 
circuit  court, — a  public  record  of  the  county  where  the  inquest 
is  held.  It  is  a  record  containing  the  results  of  a  public  in- 
quiry, made  by  a  public  oflScer  under  authority  of  law,  relat 
ing  to  matters  in  which  the  public  have  an  interest.  Shall 
it  be  held  that  a  public  record  of  this  character  shall  not  be 
evidence,  in  a  judicial  proceeding,  tending  to  prove  the  facts 
found  to  be  true  on  the  face  of  such  record  ?  We  are  not  pre- 
pared to  adopt  a  rule  of  that  kind ;  moreover,  we  believe  the 
weight  of  authority  to  be  in  favor  of  the  admission  of  such 
evidence. 

Starkie  (vol.  1,  p.  258,)  seems  to  lay  down  the  rule  that  an 
inquisition  is  admissible  in  evidence.  He  says :  "In  Sergeoron 
V.  Sealy,  2  Atk.  412,  Lord  Habdwicke  said  that  inquisitions 
of  lunacy,  inquisitions  post  mortem,  and  others,  were  always 
admissible,  though  not  conclusive.  In  the  case  of  Bunidge 
V.  Earl  of  Essex,  2  Ld.  Raym.  1292,  an  inquisition  ^o«i  mortem 
setting  out  the  tenor  of  a  deed,  was  held  to  be  evidence  of  the 
deed." 

Greenleaf,  (vol.  1,  see.  556,)  in  speaking  of  inquisitions, 
says:  "These  are  the  result  of  inquiries,  made  under  com- 
petent public  authority,  to  ascertain  matters  of  public  interest 
and  concern.  They  are  said  to  be  analogous  to  proceedings 
in  remy — ^being  made  in  behalf  of  the  public, — and  that  there- 
fore no  one  can  strictly  be  said  to  be  a  stranger  to  them.  But 
the  principle  of  their  admissibility  in  evidence  between  private 
persons  seems  to  be,  that  they  are  matters  of_public  and_^gen- 
eral  interest,  and  therefore  within  some  ofjhe  exceptions  to 
the  general  rule  in  regard  to  hearsay  evidence.  *  *  *  The 
general  rule  in  regard  to  these  documents  is,  that  they  are  ad- 
missible in  evidence,  but  that  they  are  not  conclusive,  except 
against  the  parties  immediately  concerned  and  their  privies." 
See,  also,  2  Phillips  on  Evidence,  (5th  ed.)  262,  and  2  Taylor 
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on  Evidence,  (6th  ed.)  sec.  1487,  where  the  same  doctrine  is 
announced. 

In  The  People  v.  Devine,  44  Cal.  452,  the  question  arose 
whether  the  evidence  of  a  witness  taken  before  the  coroner 
could  be  used  to  contradict  the  evidence  of  the  same  witness 
subsequently  given  on  a  trial  in  court.  In  considering  the 
question  it  is  said :  "The  testimony  had  been  returned  into 
court  as  part  of  certain  proceedings,  judicial  in  their  charac- 
ter, had  before  an  oflScer  appointed  by  law  and  expressly 
charged  with  the  duty  of  reducing,  or  causing  it  to  be  reduced, 
to  writing,  and  returning  it  into  court.  At  common  law,  jas 
well  as  under  the  statute  of  Edward  I  and  our  statute  con- 
cerning coroners,  which  are  but  declaratory  of  the  common 
law,  the  coroner  holding  an  inquest  super  visum  corporis  is  in 
^  the  performance  of  functions  judicial  in  their  character,  (R.  v. 
White,  3  E.  &  E.  R  144;  Rep.  Const.  Ct.  So.  Ca,  231;  32 

^  Missouri  E.  375,) — so  distinctly  judicial  that  he  is  protected 
under  the  principles  which  protect  judicial  officers  from  re- 
sponsibility in  a  civil  action  brought  by  a  private  person. 
(Gamett  v.  Farrand,  6  Barn.  &  Cress.  611.)  Whether  his  pro- 
ceedings be  entered  upon  the  coroner's  roll  at  common  law 
and  the  statute  of  Edward,  or  returned  into  court  under  our 

•  own  statute,  they  amount  to  entries  concerning  matters  of  pub- 
lic  interest,  made  under  the  sanction  of  an  official  oath,  and  in 
compliance,  or  presumed  compliance,  with  the  requirements  of 
law.  In  our  investigations  we  have  not  found  any  authority 
in  text-books  or  adjudicated  cases  which  distinguishes  between 
these  and  any  other  official  proceedings  taken  and  returned  in 
the  discharge  of  official  duty,  as  to  their  admissibility  in  evi- 
dence upon  the  principle  referred  to."  See,  also,  Fielder  v. 
Silk,  3  Campb.  126,  and  Sihs  v.  Brown,  38  E.  C.  L.  601. 

The  citation  of  other  authorities  would  seem  to  be  unnec- 
essary. We  are  satisfied,  both  upon  principle  and  authority, 
that  the  coroner's  inquisition  w^as  admissible  in  evidence.  The 
inquisition  was  made  by  a  public  officer,  acting  under  the 
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sanetioii  of  an  official  oath,  in  the  discharge  of  a  public  duty 
anjoiited  upon  him  by  the  law,  and  when  it  is  returned  into 
court,  and  is  filed,  we  see  no  reason  why  it  should  not  be  com- 
petent evidence  tending  to  prove  any  matter  properly  before 
the  coroner  which  appears  upon  the  face  of  the  inquisition. 
We  do  not  hold  that  such  evidence  is  conclusive,  but  only  that 
it  i§  competent  evidence  to  be  considered. 

Reliance  is  placed  by  the  plaintiff  on  Pittsbtirg,  Cincinnati 
and  St.  Lrmi^  Railway  Co.  v.  McGrath,  116  111.  172,  as  an  au- 
thority sustaining  the  ruling  of  the  trial  court.  That  was  an 
action  brought  against  the  railway  company  to  recover  dam- 
ages for  the  killing  of  plaintiff's  intestate,  and  on  the  trial  the 
court  excluded  the  deposition  of  a  witness  taken  before  the 
coroner.  That  ruling  was  approved ;  but  whether  a  coroner's 
inquisition  was  admissible  in  evidence  was  not  raised  nor  was 
it  decided,  and  hence  the  decision  cited  and  relied  upon  has 
no  bearing  whatever  on  the  question  presented  by  this  record. 
We  are  of  the  opinion  that  the  court  erred  in  excluding  the 
inquisition,  and  for  that  reason  the  judgments  of  the  Appellate 
and  Superior  courts  will  be  reversed,  and  the  cause  remanded 

to  the  Superior  Coui-t  for  another  trial. 

Jvdgment  reversed, 

Mr.  JfSTiCE  Bailey,  having  heard  this  case  in  the  Appellate 
Court,  took  no  part  in  its  decision  here. 

Separate  opinion  by  Mr.  Justice  Baker  : 

I  concur  in  the  view  of  the  case  taken  in  the  opinion  of  Mr. 
Justice  Chaig.  The  Appellate  Court  evidently  misapprehended 
the  scope  and  effect  of  the  decision  of  this  court  in  Pittsburg, 
Cincuumtl  and  St.  Louis  Railway  Co.  v.  McGrath,  116  111.  172. 
That  ease  is  authority  to  sustain  the  action  of  the  Superior 
Court  in  excluding  from  the  jury  the  depositions  taken  at  the 
coroner  8  inquest,  but  not  to  justify  the  ruling  against  the  ad- 
mission in  evidence  of  the  inquisition  itself, — that  is,  the  ver- 
dict of  the  jury, — as  independent  evidence  of  suicide.    In  fact. 
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no  question  in  regard  to  the  inquisition  arose  in  that  case. 
The  courts  below  were  probably  misled  by  the  inadvertent  use 
in  one  place,  in  the  opinion,  of  the  word  "inquisition,"  instead 
of  the  word  "deposition"  or  "testimony."  It  is  apparent,  from 
the  context,  that  one  or  the  other  of  these  latter  words  was 
intended,  for  otherwise  the  expression  is  inaccurate. 

At  common  law,  and  in  this  State  until  the  adoption  of  the 
constitution  of  1848,  a  coroner  and  his  jury  holding  an  inquest 
post  mortem  constituted  a  court  with  judicial  powers.  Our 
present  statute  in  regard  to  coroners  is  substantially  a  re-en- 
actment of  the  statute  of  4  Edward  I,  and  that  was  held  to  be 
merely  in  affirmance  of  the  common  law.  In  early  days,  the 
finding  of  the  coroner  and  his  jury  was  regarded  as  a  judicial 
determination  of  a  very  absolute  and  binding  character,  and  my 
Lord  Coke  considered  an  inquisition  oifelo  d^e  se,  taken  by  the 
coroner,  super  visum  corporis,  to  be  conclusive  evidence  of  the 
fact  against  the  executors  or  administrators  of  the  deceased. 
Through  the  influence  of  Lord  Hale,  the  doctrine  was  modified 
to  the  extent  it  was  settled  such  inquisition  might  be  traversed, 
he  conceiving  it  unreasonable  that  the  executors  or  adminis- 
trators should  be  concluded  by  an  inquisition  which  might  be 
taken  by  the  coroner  behind  their  backs,  without  an  opportu- 
nity afforded  them  to  make  answer. 

The  rule  which  now  obtains,  as  appears  from  the  text-books, 
and  also,  almost  without  exception,  from  the  decided  cases,  is 
that  inquisitions  post  mortem  are  admissible  in^evidence,  but 
are  not  conclusive.  The  general  doctrine,  as  stated  in  1  Green- 
leaf  on  Evidence,  (sec.  556,)  is,  that  these  inquisitions  are 
within  the  exceptions  to  the  rule  in  regard  to  hearsay  evidence, 
and  are  distinguished  from  other  hearsay  evidence  in  having 
peculiar  guarantees  for  their  accuracy,  and  are  the  results  of 
inquiries,  made  under  competent  public  authority,  to  ascertain 
matters  of  public  interest  and  concern,  and  that  no  one  can  be 
considered  a  stranger  to  them.  The  only  difficulty  in  respect  to 
the  admissibility  in  evidence  of  the  inquisition  itself,  is  foimd  in 
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the  fact  that  section  1  of  article  6  of  the  constitution  of  1870 
provides  that  "the  judicial  powers,  except  as  in  this  article  is 
otherwise  provided,  shall  be  vested  in  one  Supreme  Court,  cir- 
cuit courts,  county  courts,  justices  of  the  peace,  police  magis- 
trates, and  in  such  courts  as  may  be  created  by  law  in  and 
for  cities  and  incorporated  towns."  Said  article  6  disposes  of 
all  the  judicial  power  of  the  State,  and  completely  exhausts 
the  subject,  and  a  coroner's  inquest  is  not  provided  for  therein. 
So  it  is  certain  that  in  this  State,  and  under  its  present  con- 
stitution, the  coroner  and  his  jury  do  not  constitute  a  court, 
and  are  not  clothed  with  judicial  powers,  as  was  the  case  at 
common  law. 

The  inquisition  not  being  the  result  of  a  judicial  proceeding, 
is  the  old  common  law  rule  of  evidence,  that  it  is  competent 
testimony,  thereby  abrogated  ?  I  think  not,  and  am  of  opin- 
ion that  common  law  principles  and  the  analogies  of  the  law, 
and  the  decisions  of  this  court,  justify  such  conclusion.  The 
provision  found  in  section  1  of  article  5  of  the  constitution  of 
1848  was  substantially  that  contained  in  the  present  constitu- 
tion. An  act  of  March  3,  1845,  made  provision  for  an  inquiry 
before  a  sheriflp  and  a  jury,  into  the  right  of  parties  claiming 
property  on  which  the  sheriff  had  levied  an  execution.  In 
Bowe  V.  Bowen,  28  111.  116,  the  point  was  made  that  this  in- 
quest or  trial  of  the  right  of  property,  created  by  the  statute 
for  the  purpose  of  enabling  the  sheriff  to  interpose  the  verdict 
of  a  jury  as  his  justification  for  selling  the  property  or  re- 
storing it  to  the  claimant,  as  the  verdict  might  direct,  had  been 
abolished  by  the  constitution  of  1848.  The  court  held  other- 
wise, and  that  said  law  was  in  no  respect  in  derogation  of  the 
constitution.  It  was  held  that  the  verdict  of  a  jury,  under 
this  statute,  afforded  a  complete  indemnity  to  the  sheriff,  and 
it  was  there  said :  "In  the  inquiry  or  inquest  the  sheriff  de- 
cides nothing,  nor  does  he,  nor  does  the  jury,  pronounce  any 
judgment.  The  jury  sign  and  render  a  verdict  only,  and  to 
the  effect  that  from  the  facts  before  them  the  property,  prima 
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faciei  belongs  to  the  claimant,  or  to  the  defendant  in  the  exe- 
cution, as  the  case  may  be,  so  far  as  the  writ  is  concerned." 
Of  course,  under  this  decision,  the  verdict  of  the  jury  found 
at  the  sheriff's  inquest  would  .have  been  admissible  as  testi- 
mony in  favor  of  the  sheriff  in  suit  brought  by  the  claimant 
for  selling  the  property,  or  in  suit  brought  by  the  execution  | 

creditor  for  abandoning  the  levy,  or  against  the  sheriff  in  suit  j 

prosecuted  by  the  claimant  for  selling  after  a  verdict  in  liis  i 

(the  claimant's)  favor.  I 

In  Andrews  v.  The  People,  76  111.  605,  it  was  held  that  the  j 

act  of  1873,  making  the  collector's  return  in  writing  and  under  | 

oath  to  the  sheriff  or  county  treasurer,  of  the  taxes  levied  by  I 

a  town  or  city,  due  and  unpaid,  prima  facie  evidence  that  all  ! 

the  requirements  of  the  law  had  been  complied  with  in  the  | 

assessing  and  levying  of  the  taxes  therein  returned  as  unpaid,  | 

and  that  said  taxes  were  due  and  unpaid,  is  not  liable  to  the  , 

constitutional  objection  that  it  gives  the  collector  judicial  , 

power  to  determine  the  question  of  delinquency,  since  the  re- 
port is  only  made  prima  facie  evidence  of  that  fact. 

In  Spencer  et  al.  v.  The  People ,  68  111.  513,  Porter  v.  Rockford^  \ 

Rock  Island  and  StLoids  Railroad  Co,  76  id.  561,  East  St.Louu 
Connecting  Railway  Co,  v.  The  People,  119  id.  182,  St.Louii 
Bridge  and  Tunnel  Railroad  Co,  v.  The  People,  127  id.  627,  and 
in  numerous  other  cases,  this  court  has  held  that  the  valua- 
tion for  taxation  of  certain  kinds  of  property  is,  by  the  statute, 
committed  to  the  State  Board  of  Equalization,  and  that  its 
decision  is  judicial  in  its  nature,  and  can  only  be  assailed  for 
fraud  or  want  of  jurisdiction.  So,  also,  at  common  law,  in- 
quisitions of  lunacy  and  inquests  of  oflSce  are  admissible  in 
evidence,  and  it  is  not  understood  that  the  provision  of  our 
State  constitution  in  question  has  rendered  them  incompe- 
tent as  testimony.  Moreover,  under  our  statutes,  the  find- 
ings, reports  or  schedules  of  various  commissioners,  boards 
and  officers  are  either  made  competent  evidence  or  prima  facie 
evidence  in  express  terms,  or  are  given  the  legal  effect  of  evi- 
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dence.  See  section  145,  chapter  24,  of  the  Revised  Statutes 
of  1874,  in  respect  to  commissioners  appointed  to  make 
special  assessments ;  section  8  of  the  Extortion  and  Unjust 
Discrimination  act,  in  respect  to  schedules  made  by  the  Rail- 
road and  Warehouse  Commissioners ;  section  11,  chapter  2, 
in  regard  to  auditors,  in  actions  of  account ;  the  provisions  of 
chapter  10,  with  reference  to  the  awards  of  arbitrators ;  the 
provisions  of  chapter  41,  in  regard  to  commissioners,  to  assign 
dower;  the  provisions  of  chapter  106,  in  regard  to  commis- 
sioners, to  make  partition ;  and  various  other  statutory  provi- 
sions of  like  character,  too  numerous  to  specify. 

My  conclusion  is,  that  while,  under  the  constitution,  the 
coroner  and  co|oner*s  jury  no  longer  compose  a  court  with 
judicial  powers,  yet  the  inquisition  or  verdict  made  by  them, 
and  which  is  required  to  be  returned  to  and  filed  in  the  office 
of  the  clerk  of  the  circuit  court,  and  which  thereby  becomes  a 
record  of  that  court,  is  competent  testimony,  and  that  the 
ruling  of  the  trial  court  in  the  case  at  bar,  refusing  to  admit 
in  evidence  the  verdict  of  the  coroner's  jury  which  inquired 
into  the  matter  of  the  death  of  Otto  Wilhelm  Kielgast,  de- 
ceased, was  erroneous,  and  I  concur  in  the  conclusion  that  for 
that  error  the  judgment  should  be  reversed,  and  the  cause 
remanded  to  the  Superior  Court  for  another  trial. 


■3 


The  Chicago  and  Alton  Railroad  Company 
The  People  ex  reL  Thomas  H.  Cooley,  Collector. 

Filed  at  Springfield  April  6, 1889. 

1.  Taxation — railroad  track — by  whom  to  he  assessed— and  what  in- 
eluded  therein.  Land  lield  by  a  railroad  company  for  a  right  of  way  is 
required  by  law  to  be  assessed  for  taxation  by  the  State  Board  of  Equal- 
ization, and  not  by  the  local  assessor.    This  role  is  not  limited  to  the 
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right  of  way  of  the  main  track,  but  embraces  the  right  of  way  of  all 
the  side-tracks,  switches  and  turn-outs  as  well.  An  assessment  of  such 
property  by  the  local  assessor  is  void. 

2.  A  side -track  of  a  railroad  company  leading  from  the  main  track 
to  a  stone  quarry,  and  used  for  the  purpose  of  procuring  stone  for  bal- 
lasting the  road,  for  the  purposes  of  taxation  must  be  regarded  as  "rail- 
road track." 

Appeal  from  the  County  Court  of  Pike  county ;  the  Hon. 
Edward  Doocy,  Judge,  presiding. 

The  main  track  of  the  Chicago  and  Alton  Railroad  Com- 
pany is  located  across  the  south-west  quarter  of  the  south-east 
quarter  of  section  10,  township  7  south,  range  2  west,  in  Pike 
county,  and  the  right  of  way  over  this  land  is  two  hundred 
feet  wide,  the  track  running  nearly  east  and  west.  North  of 
the  main  track,  and  commencing  a  short  distance  west  of  the 
tract  of  land  in  question,  there  is  a  side-track  running  east, 
and  gradually  curving  to  the  north,  known  as  the  "Quarry 
track,"  and  some  1471  feet  in  length.  This  side-track  leaves 
the  right  of  way  of  the  main  track  about  half  way  across  the 
tract  of  land  above  mentioned.  The  side-track  has  a  right  of 
way  of  one  hundred  feet,  or  fifty  feet  on  each  side  of  the  center 
of  its  track.  There  is  also  a  branch  of  this  side-track  between 
it  and  the  main  track,  known  as  the  "Screening-bin  track." 
The  railroad  company,  in  March,  1882,  purchased  8y^^  a<;re8 
of  land  in  the  north-west  corner  of  said  forty-acre  tract  joining 
its  right  of  way,  upon  which  there  is  a  stone  quarry.  North  of 
the  railroad  track  the  company  erected  a  large  frame  building, 
a  part  of  which  stands  upon  the  right  of  way  of  the  main  line, 
and  a  part  on  the  right  of  way  of  the  side-track  known  as  the 
"Quarry  track."  The  building  contains  two  stone  crushers. 
The  stone  blasted  from  the  quarry  on  the  8^^^  acre  tract  is 
carried  into  this  building  on  the  quarry  track,  and  crushed, 
and  then  used  to  ballast  the  road-bed  of  the  railroad.  There 
is  also  an  engine  and  boiler-house  north-east  of  the  building, 
located  on  the  right  of  way  of  the  side-track.    The  location  of 
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the  main  and  side-tracks,  the  stone  quarry  and  the  buildings, 
is  shown  by  a  plat  in  the  record. 

In  May,  1SS7,  the  defendant  company  returned  to  the  county 
clerk  of  Pike  county  a  schedule,  sworn  to,  showing,  among 
other  things,  property  held  for  the  right  of  way,  and  the  length 
of  the  main  track  and  all  side  and  second  tracks  on  the  tract 
of  land  tirst  above  mentioned,  which  included  the  main  track 
and  all  the  side-tracks  and  rights  of  way  above  mentioned, 
and  also  stated  the  value  of  the  superstructures  and  improve- 
ments thereon,  as  above  described.  Said  company  also  re- 
tamed  a  list  of  its  real  estate  in  said  township  other  than  that 
denominated  "railtoad  track,"  which  included  the  8j^  acres 
of  land  above  mentioned,  less  the  right  of  way  of  the  side- 
track, and  also  a  list  of  its  personal  property,  as  required  by 
law.  The  township  assessor  assessed  the  whole  of  the  8  j-|^ 
acre  tract  as  land,  and  the  State  Board  of  Equalization  assessed 
that  part  of  said  tract  used  as  right  of  way  for  the  side  or 
quarry  track,  as  "railroad  track."  The  company  paid  the 
taxes  assessed  by  the  State  board,  but  refused  to  pay  on  the 
assessment  made  by  the  local  assessor,  in  so  far  as  the  land 
occupied  by  the  side-track  was  involved.  The  county  collector 
of  Pike  county  made  application  for  judgment  against  the  land 
to  pay  the  taxes  arising  on  the  assessment  made  by  the  local 
assessor,  and  on  the  hearing,  judgment  was  rendered  in  favor 
of  the  collector,  to  reverse  which  the  railroad  company  has 
appealed, 

Mr.  A.  C.  Matthews,  and  Messrs.  Wike  &  Higbee,  for  the 

appellant : 

If  the  property  in  question  belongs  to  that  class  known  in 
the  Revenue  law  as  "railroad  track,"  then  it  was  assessable  by 
the  State  Board  of  Equalization,  and  the  township  assessor 
had  no  power  to  make  the  assessment,  and  the  judgment  based 
on  siich  assessment  is  erroneous.  Railroad  Co.  v.  People,  98 
111.  350- 
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. ^  — 

Under  the  Revenue  law,  the  exclusive  power  to  assess  rail- 
road track  and  rolling  stock  of  railway  companies  is  conferred 
upon  the  State  Board  of  Equalization,  and  therefore  an  assess- 
ment of  property  used  as  railroad  track,  by  the  local  assessor, 
is  void.     Railroad  Co.  v.  People,  98  111.  350. 

Land  held  in  actual  use  by  a  railroad  company  for  side- 
tracks, switches  and  turn-outs,  m;i8t  be  regarded,  within  the 
meaning  of  the  Revenue  law,  as  a  part  of  the  right  of  way  of 
the  company,  notwithstanding  it  may  have  machine  shops^ 
depots,  round-houses  and  other  structures  thereon.  The  Rev- 
enue law  anticipated  that  such  structures  would  be  erected  on 
the  company's  right  of  way,  and  needs  express  provision,  when 
that  was  done,  that  they  should  form  a  part  of  the  right  of 
way,  and  be  taxed  as  such.  Railroad  Co.  v.  People,  98  Dl.  350 ; 
Railroad  Co.  v.  Weber,  96  id.  443 ;  Railroad  Co.  v.  People,  4 
Bradw.  468 ;  Railroad  Co.  v.  Miller,  72  111.  144;  Railroad  Co. 
V.  Goar,  118  id.  134;  Railroad  Co.  v.  People,  99  id.  464. 

One  of  the  crushers,  and  a  little  more  than  half  of  the  build- 
ing, is  on  the  right  of  way  to  the  main  track,  which  has  been 
assessed  by  the  State  board.  A  dojable  assessment  of  the  same 
property  is  void.  Const,  art.  9,  sec.  1 ;  Railway  Co.  v.  MUler,, 
72  111.  144. 

Mr.  W.  E.  Williams,  and  Messrs.  Orr  &  Crawford,  for  the 
appellee : 

It  is  the  duty  of  the  town  assessor  to  assess  all  real  estate^ 
including  stations  and  other  buildings  and  structures  thereon, 
other  than  that  denominated  "railroad  track,"  belonging  to 
any  railroad.  Starr  &  Curtis*  Stat.  p.  2044,  chap.  120,  sec. 
46  (latter  half) ;  Railroad  Co.  v.  People,  4  Bradw.  468. 

"Railroad  track"  means  right  of  way,  including  the  super- 
structures of  main,  side  or  second  track,  and  turn-outs,  and 
the  stations  and  improvements  of  the  railroad  company  on 
such  right  of  way.  Starr  &  Curtis*  Stat.  p.  2044,  chap.  120, 
sec.  42;    Hack  v.  Railroad  Co.  86  111.  359;    Railway  Co.  v. 
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Miller,  72  id,  148;  Railroad  Co.  v.  Paddock,  75  id.  616;  RaU- 
road  Co,  t.  Weber,  96  id.  448. 

Upon  application  by  a  county  collector  for  judgment  against 
lantk  for  delinquent  taxes,  no  one  can  object  on  account  of 
mistakes,  irregularities  or  excessive  valuation,  unless  fraud  is 
shown.  The  only  place  such  objections  can  be  made  is  before 
the  town  board.  Starr  &  Curtis'  Stat.  p.  2054,  chap.  120, 
sec^  S^i  Spencer  Y.  People,  68  111.  510;  Life  Ins.  Co.  v.  Pol- 
hk,  75  id.  204;  People  v.  Iron  Co.  89  id.  116;  Humphreys  v. 
Nelson,  115  id.  45 ;  Mix  v.  People,  116  id.  265 ;  Railroad  Co. 
Y.  Hodges,  113  id.  323;  RaiUcay  Co.  y.  People;  119  id.  182; 
People  V,  Dffs  in  Ashley,  122  id.  297. 

Because  a  tract  of  land  may  have  one  or  two,  or  more,  side- 
tracks on  it,  it  can  not  be  regarded  as  a  right  of  way,  but  the 
land  on  wliich  the  side-track  is,  must  be  used  by  the  railroad 
company  as  a  right  of  way,  for  the  purpose  of  operating  its 
road  as  a  common  carrier.    Railroad  Co.  v.  People,  98  111.  360. 

Mr,  Chief  Justice  Craio  delivered  the  opinion  of  the  Court : 

The  question  presented  by  this  record  is,  whether  the  strip 
of  land  100  feet  wide  and  1472  feet  in  length,  extending  from 
the  main  track  in  and  to  the  stone  quarry,  known  as  the 
"Quarry  track,"  is,  within  the  meaning  of  the  Revenue  law, 
"railroad  track,"  or  is  it  real  estate  of  the  railroad  company 
I  other  than  railroad  track.     If  it  is  the  former,  then  it  was 

I  lawfully  assessed  by  the  State  Board  of  Equalization,  and  the 

local  assessor  had  no  authority  to  assess  it ;  if  the  latter,  then 
it  was  within  the  power  of  the  local  assessor  to  make  the  as- 
sessment, and  the  judgment  of  the  county  court  sustaining 
the  assessment  and  rendering  judgment  against  the  property 
for  the  tax  was  right. 
.  Section  41  of  the  Eevenue  act  provides,  "that  railroad  com- 

panies shall » in  the  month  of  May  in  each  year,  when  required, 
make  out  and  file  with  the  county  clerks  of  the  respective 
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counties  in  which  the  railroad  may  be  located,  a  statement  or 
schedule  showing  the  property  held  for  right  of  way,  and  the 
length  of  the  main  and  all  side  and  second  tracks  and  turn- 
outs in  such  county,  *  *  *  giving  the  width  and  length  of 
the  strip  of  land  held  in  each  tract  through  or  into  which  said 
road  may  run,  and  the  number  of  acres  thereof.  They  shall 
also  state  the  value  of  improvements  and  stations  located  on 
the  right  of  way." 

Section  42  provides:  "Such  right  of  way,  including  the 
superstructures  of  main,  side  or  second  track  and  turn-outs, 
and  the  stations  and  improvements  of  the  railroad  company 
in  such  right  of  way,  shall  be  held  to  be  real  estate  for  the 
purposes  of  taxation,  and  de^ominated  'railroad  track,'  and 
shall  be  so  listed  and  valued." 

Section  47  provides :  "The  county  clerk  shall  return  to  the 
assessor  of  the  town  a  copy  of  the  schedule  of  the  real  estate 
other  than  *railroad  track,'  and  of  the  personal  property,  ex- 
cept rolling  stock,  pertaining  to  the  railroad ;  and  such  real 
and  personal  property  shall  be  assessed  by  the  local  assessor." 

Section  48  provides  "that  the  railroad  company  shall  return 
to  the  Auditor  a  schedule  of  the  property  denominated  'rail- 
road track,'  giving  the  length  of  the  main  and  side  or  second 
tracks  and  turn-outs,  and  showing  the  proportions  in  each 
county,"  etc. 

Section  109  provides  "that  the  State  Board  of  Equalization 
shall  assess  the  railroad  property  denominated  'railroad  track' 
and  'rolling  stock,'  and  the  amount  so  determined  and  as- 
sessed shall  be  certified  by  the  Auditor  to  the  county  clerk." 

From  these  provisions  of  the  Eevenue  law  it  is  manifest 
that  the  local  assessor  has  not  been  clothed  with  power  to 
assess  "railroad  track,"  and  that  the  assessment  of  such  prop- 
erty can  only  be  made  by  the  State  Board  of  Equalization. 
By  the  terms  of  section  41  it  is  seen  that  the  railroad  com- 
pany is  required  to  return  a  schedule  showing  the  property 
held  for  right  of  way,  the  length  of  the  main  and  all  side  and 
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second  tracks  and  turn-outs.  This  section  is  followed  by  sec- 
tion 42,  which  declares  that  such  right  of  way  shall  be  held 
to  be  real  estate  for  the  purposes  of  taxation,  and  denominated 
"railroad  track,"  and  shall  be  so  listed  and  valued.    The  right  !i^ 

of  way  spoken  of  in  these  two  sections  is  not  limited  to  the  -;  ^j 

right  of  way  of  the  main  track,  but  embraces  the  right  of  way  .f^^ 

of  all  side-tracks  and  turn-outs  as  well.  ,  .^  "* 

In  discussing  this  question  in  Chicago  and  Alton  Railroad  Co.  i:^ 

V.  The  People,  98  111.  354,  we  used  the  following  language:  f}^ 

"We  can  see  no  reason  why  the  term  *right  of  way*  should  be  .^ 

confined  to  the  land  over  which  the  main  track  of  a  railroad  ^^^^ 

should  be  constructed.     The  land  upon  which  a  side-track,  a  -'''i 

switch  or  a  turn-out  is  built,  and  in  actual  use  by  the  company  '    "-   ,J1 

in  the.  business  for  which  it  was  organized,  for  all  practical 
purposes  is  as  much  held  for  right  of  way  as  is  the  land  upon  ' 

which  the  main  track  is  constructed.    *    *    *    We  are  there-  .  ^ 

fore  of  the  opinion  that  the  land  held  and  in  actual  use  by  a  ■)' 

railroad  company  for  side-tracks,  switches  and  turn-outs  must  ^ 

be  regarded,  within  the  meaning  of  the  Revenue  law,  as  a  j 

part  of  the  right  of  way  of  the  company." 

In  Chicago  and  Northwestern  Ry,  Co,  v.  MiUer,  72  111.  144, 
town  lots  alleged  to  be  used  as  right  of  way  by  a  railroad  com- 
pany were  held  to  be  "railroad  track,"  and  not  subject  to 
assessment  by  the  local  assessor.  It  is  there  said :  "We  must 
take  the  averment  in  the  bill,  that  these  lots  are  used  by  ap- 
pellant as  right  of  way,  confessed,  as  it  is,  by  the  demurrer, 
to  be  true.  It  then  follows,  that  under  the  42d  section  they 
faU  under  the  denomination  of  'railroad  track,'  and  we  per- 
ceive no  authority  to  assess  them  otherwise." 

In  Ohio  and  Mississippi  Railroad  Co.  v.  Weher^  96  111.  448, 
it  is  hdd,  that  under  our  statute  the  property  of  railroads,  for 
the  purpose  of  assessment,  is  classified,  and  specific  names 
are  adopted  to  designate  all  the  property  embraced  in  a  class, 
— ^that  the  term  "railroad  track"  embraces  property  held  for 
right  of  way,  including  superstructures  thereon. 
37—129  Iiil*. 
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In  Chicago  and  Alton  Railroad  Co.  v.  The  People,  mpra, 
thirty-two  acres  of  land  in  actual  use  by  the  railroad  company 
in  the  operation  of  its  railroad  was  held  to  be  "railroad  track," 
and  not  liable  to  be  assessed  by  the  local  assessor.  This  de- 
cision was  followed  and  approved  in  Chicago  and  Alton  Rail- 
road Co.  V.  The  People,  99  111.  4:66,  where  it  was  held :  "Where 
a  lot  is  returned  by  a  railroad  company  in  its  list  as  being 
used  for  tracks,  side-tracks,  etc.,  in  connection  with  the  road, 
and  for  railroad  purposes,  and  the  board  of  equalization  assess 
the  same,  an  assessment  by  the  local  assessor  will  be  a  double 
assessment,  and  the  tax  extended  upon  such  assessment  will 
be  illegal."  It  was  also  held,  that  where  only  a  portion  of  a 
lot  is  used  for  railroad  purposes,  to  that  extent  it  is  properly 
returnable  to  the  board  of  equalization  for  assessment. 

In  Peoria,  Decatur  and  Evansville  Railroad  Co.  v.  Ooar,  IIS 
111.  136,  the  rule  announced  in  the  Alton  case,  supra,  was  again 
approved,  and  it  was  held,  "that  under  the  Ee venue  law  the 
exclusive  power  to  assess  *railroad  track,*  which  includes  right 
of  way,  with  the  superstructures  of  main,  side  or  second  track 
and  turn-outs,  and  the  station  and  improvements  thereon,  is 
conferred  upon  the  State  Board  of  Equalization,  and  therefore 
an  assessment  of  the  property  used  as  'railroad  track/  by  the 
local  assessor,  is  void." 

Upon  the  hearing  in  the  county  court,  it  appeared,  from 
the  evidence,  that  one  hundred  feet  was  the  necessary  and 
proper  width  of  the  right  of  way  for  the  quarry  track.  It  also 
appears  that  the  rock  quarried  and  brought  in  on  the  track 
is  crushed  in  the  building  provided  for  that  purpose  by  the 
company,  and  used  to  ballast  the  Chicago  and  Alton  railroad, 
and  that  the  ballasting  is  a  necessary  part  of  the  work  of  keep- 
ing the  road  in  repair.  The  question  then  is,  whether  a  side- 
track (as  the  quarry  track  is  but  a  side-track  when  constructed 
by  a  railroad  company  and  used  for  the  sole  purpose  of  keep- 
ing the  road-bed  in  proper  repair)  is  to  be  regarded,  within 
the  meaning  of  the  Eevenue  law,  as  "railroad  track."    Under 
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tlie  former  de<*ision3  of  this  court  we  think  it  is.  If  land  upon 
whieh  a  railroad  company  may  erect  machine  shops,  car  shops 
and  round-houses,  where  repairs  are  made  for  the  company's 
lolling  stock,  may  be  regarded  as  "railroad  track,"  for  the 
same  reason  and  upon  the  same  principle  a  quarry  track, 
constructed  for  the  sole  purpose  of  providing  material  to  keep 
the  road-bed  in  proper  repair,  may  be  regarded  as  "railroad 
track,"  This  side-track  was  necessary  to  enable  the  railroad 
company  to  properly  operate  its  line  of  road  under  its  charter. 
If  the  road  is  to  be  operated  with  due  regard  to  a  safe  ship- 
ment of  property  and  the  safety  of  the  life  of  the  passenger, 
the  road-bed  must  be  kept  in  good  condition. 

In  conclusion,  we  think  the  local  assessor  had  no  power  to 
assess  the  quarry  track,  and  the  county  court  erred  in  render- 
ing judgment  for  the  tax  arising  from  such  assessment. 

The  judgment  of  the  county  court  will  be  reversed,  and  the 
cause  remanded.       .  Judgment  reversed. 

Mr*  Justice  Scholfield  :  I  did  not  concur  in  the  definition 
of  "right  of  way"  given  in  Chicago  and  Alton  Railroad  Co.  v. 
The  People  ex  reL  98  111.  350,  and  my  opinion  has  undergone 
no  change  in  that  respect  since.  It  necessarily  follows  that  I 
do  not  concur  in  the  views  expressed  by  a  majority  of  the  court 
in  the  present  case. 

Mr.  Justice  Maoauder,  dissenting: 

I  do  not  concur  in  the  opinion  of  the  majority.  Is  it  lawful 
for  a  railroad  company  to  engage  in  the  business  of  quarrying 
Btona  ?  A  railroad  company  is  a  common  carrier.  Its  busi- 
ness is  to  carry  passengers  and  freight  for  hire.  It  has  no 
power  under  its  charter  to  do  anything  else,  and  the  interests 
of  the  people  require  that  it  should  not  be  permitted  to  do 
anything  else. 

The  reason  given  for  allowing  the  appellant  company  to 
operate  a  stone  quarry  is,  that  it  needs  the  stone  for  the  pur- 
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pose  of  repairing  its  road-bed.  The  evidence,  however,  does 
not  show  that  such  is  the  only  purpose,  for  which  it  quarries 
stone,  or  that  all  the  stone  so  quarried  is  used  for  such  pur- 
pose alone.  But  even  if  it  requires  stone  to  make  repairs 
upon  its  road-bed,  it  is  not,  for  that  reason,  justified  in  engag- 
ing in  the  business  of  quarrjdng  stone.  If  there  is  a  surplus 
beyond  what  it  needs  for  its  own  use,  what  becomes  of  such 
surplus?  Is  it  sold  upon  the  market?  Will  the  company 
charge  itself  freight  for  hauling  stone  from  its  own  quarry? 
Can  any  individual  citizen,  owning  and  operating  a  stone 
quarry  on  the  line  of  the  company's  road,  and  being  obliged 
to  pay  freight  for  having  the  same  carried  to  market,  com- 
pete with  the  company  which  pays  no  freight  ? 

A  railroad  company  needs  coal  for  the  purpose  of  propel- 
ling its  engines.  May  it,  for  that  reason,  own  and  operate  a 
coal  mine  ?  If  it  does  so,  what  other  owners  of  coal  mines 
along  the  line  of  its  road  will  be  able  to  compete  with  it  7 

A  railroad  company  needs  food  for  the  passengers  and  em- 
ployes whom  it  carries  upon  its  trains.  Shall  it,  therefore, 
buy  farms  and  raise  butter  and  eggs  and  chickens  and  cattle 
and  grain,  and  erect  mills  to  convert  the  grain  into  flour,  and 
slaughter  houses  to  change  the  cattle  into  edible  meats?  If 
80,  what  chance  have  the  farming  interests  of  the  country  to 
live? 

Will  not  the  decision  in  this  case  be  used  as  a  precedent  to 
justify  the  creation  of  monopolies  that  are  dangerous  to  the 
industries,  if  not  to  the  liberties,  of  the  people  ? 

The  opinion  of  the  majority  also  holds  that  the  stone  quany 
and  the  side  track  running  into  it  from  the  main-track,  and 
the  machinery  and  buildings  and  crushers  connected  with  the 
operation  of  the  stone  quarry,  are  a  part  of  the  railroad  track, 
and,  therefore,  subject  to  assessment  by  the  State  Board  of 
Equalization,  and  not  by  the  local  assessor.  This  doctrine 
is  based  upon  the  decision  of  this  Court  in  C.  dt  A.  R.  R.  Co. 
V.  The  People  ex  rel.  98  111.  350,     It  was  held  in  that  case, 
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that  thirty  two  acres  of  ground  with  the  car-shops,  machine 
shops,  blacksmith  shops,  foundry,  round-house,  freight  depot, 
stock  yards,  paint  shops,  etc.,  were  a  part  of  the  railroad  track, 
and,  as  such,  could  not  be  assessed  by  the  local  assessor.  But 
is  it  not  true,  that  the  act  of  the  legislature,  upon  which  the 
decision  referred  to  is  based,  fails  to  distinguish  between  rail- 
road track  and  railroad  right  of  tcay  ? 

The  fact  is,  that  the  system  prevailing  in  this  State,  by 
which  the  property  of  the  individual  citizen  is  required  to  be 
assessed  by  a  local  assessor  who  is  near  by  and  can  easily 
learn  its  value,  while  the  property  of  the  corporations  is  per- 
mitted to  be  assessed  by  the  State  Board  of  Equalization 
which  18  afar  off  and  can,  with  difficulty,  learn  the  real  value, 
is  all  wrong.  Tlie  State  Board  of  Equalization  should  be  con- 
fined to  the  equalization  of  assessments  already  made,  and 
should  not  be  allowed  to  make  original  assessments  of  prop- 
erty. If  it  should  do  so  in  any  case,  it  ought  to  be  only  in 
the  case  of  railnxid  track.  The  track  is  one  entire  thing,  run- 
ning through  towns  and  counties,  and  across  the  width  or 
length  of  the  State,  and,  therefore,  it  may  be  said  that  it  ought 
to  be  assessed  as  an  entirety,  and  not  in  parts.  But  the  same 
is  not  true  in  regard  to  the  right  of  way.  The  right  of  way 
is  usually  a  strip  of  land  two  hundred  feet  wide,  one  hundred 
feet  on  each  side  of  the  track.  The  value  of  100  feet  of  ground 
in  a  town,  village  or  city  can  easily  be  ascertained  by  the  local 
assessor.  The  one  hundred  feet  in  such  town,  city  or  village 
have  a  different  value  from  that  of  the  100  feet  on  the  prairie. 
Eight  of  way  is  land,  and  its  parts  are  capable  of  being  valued 
according  to  location.  Why  should  it  not  be  assessed  by  the 
local  assessor? 

Why  should  the  lot,  100  feet  deep,  of  the  individual  citizen 
be  assessed  by  the  local  assessor  while  the  lot  of  the  railroad 
company  of  the  same  depth  is  assessed  by  the  distant  board 
of  equalization?  It  is  a  matter  of  public  notoriety  that  the 
property  of  the  great  corporations  is  assessed  too  low,  and 
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thereby  escapes  its  just  share  of  taxation.    The  Board,  which 
meets  at  the  State  Capitol,  cannot  ascertain  the  values  as  ac- 
curately as  the  assessors,  who  live  near  the  property  assessed. 
p  Is  the  policy  of  this  State,  which  thus  distinguishes  between 

corporate  property  and  other  kinds  of  property,  just  and  fair? 
The  home  of  the  individual  is  valued  by  a  local  ofl&cial  and 
bears  its  fair  proportion  of  the  public  burdens,  but  the  great 
freight  house  of  the  railroad  company  is  declared  to  be  a  part 
of  the  "track,"  and  is  valued  by  a  board  of  officials,  whose 
very  organization  renders  it  impossible  for  them  to  make  cor- 
rect estimates.  And  yet  this  Board  has  been  virtually  clothed 
with  the  functions  of  a  judicial  body.  The  grossest  irregu- 
larities cannot  subject  its  action  to  review.  Nothing  but  fraud 
will  justify  an  investigation  into  the  correctness  of  its  conclu- 
sions. 


1190    682i 

liae  612I 
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V. 

John  Cobbigan, 

Filed  ai  Ottawa  October  31, 1889. 

« 

1.  AdmtbaIjTT— ATTACHBfENT  OP  VESSELS— /S<afe  and  Federal  juris* 
diction — essentials  to  jurisdiction — in  rem  or  in  personam.  Where  the 
admiralty  jurisdiction  of  the  United  States  attaches,  it  does  so  to  the 
exclusion  of  the  jurisdiction  of  the  State  courts,  and  a  State  can  not 
confer  jurisdiction  upon  its  courts  in  such  cases. 

2.  It  is  essential  to  a  suit  in  rem  in  admiralty,  against  a  vessel,  thai 
an  actual  seizure  be  made  of  it,  and  it  be  subjected  primarily  to  the 
satisfaction  of  the  judgment.  Without  such  seizure  the  court  acquires 
no  jiulsdiction  of  the  vessel. 

3.  The  State  may,  by  statute,  authorize  the  attachment  of  the  prop- 
erty of  a  debtor  or  tort  feasor,  as  a  security  for  the  satisfaction  of  the 
judgment  to  be  recovered,  and  in  such  ca«e  the  proceeding  is  tn per- 
sonam, and  not  in  rem.  The  object  of , the  attachment,  in  such  case,  ifl 
to  secure  a  lien  upon  the  property  seized  for  the  x)ayment  of  the  judg- 
ment, and  not  for  the  condemnation  of  the  property  itself. 


Digitized  by  CjOOQ IC 


GiNDELE  et  al.  V.  GORBIOAN.  583 

statement  of  the  case. 

4.  Where  the  owner  of  a  vessel  procures  its  release  from  the  attach- 
ment by  giving  his  personal  bond,  with  sureties,  the  suit  will  thereafter 
be  a  proceeding  in  personam.  The  plaintiff  m  ay  then  amend  the  record 
so  as  to  make  the  bondsmen  parties  defendant.  The  statute  authoriz- 
ing such  proceedings  in  the  State  courts  is  not  in  conflict  with  the 
constitution  or  laws  of  the  United  States. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Will 
county ;  the  Hon.  Dorrance  Dibell,  Judge,  presiding. 

The  following  statement  by  the  Appellate  Court  is  substan- 
tially accurate : 

This  is  a  proceeding  instituted  by  John  Corrigan,  appellee, 
against  the  steam  canal  boat  "Nunnemacher,"  pursuant  to 
chapter  12  of  the  Eevised  Statutes  of  Illinois,  commonly  known 
as  the  "Water-craft  act." 

The  cause  of  action  alleged  in  the  petition  arose  from  a  col- 
lision of  the  said  steam  canal  boat  "Nunnemacher,"  of  above 
fifty  tons  burden,  owned  by  the  Illinois  and  Michigan  Canal 
Company,  a  corporation  organized  and  doing  business  in  the 
State  of  Illinois,  under  and  in  pursuance  of  the  laws  thereof, 
of  which  corporation  the  said  George  A.  Gindele  was  an  ofl&cer, 
and  manager  of  its  business,  and  a  shareholder  therein,  and 
the  canal  boat  "Midnight,"  then  belonging  to  John  Corrigan, 
the  appellee,  and  being  of  above  five  tons  burden, — the  eteam 
canal  boat  "Nunnemacher"  and  the  canal  boat  "Midnight" 
being,  at  the  time  of  such  collision,  domestic  vessels  and  water- 
craft,  and  both  engaged  in  commerce  wholly  within  the  bor- 
ders of  the  State  of  Illinois,  and  the  home  port  of  both  being 
within  this  State,  and  enrolled  and  licensed  pursuant  to  law. 

In  the  night  time  of  the  8th  of  May,  1886,  the  canal  boat 
"Midnight,  "in  charge  of  William  Peck  as  master,  being  towed 
by  mules,  was  on  its  way  from  the  city  of  Chicago  to  Peru,  in 
La  Salle  county,  on  the  waters  of  the  Illinois  and  Michigan 
canal,  and  within  said  State  of  Illinois,  laden  with  a  cargo  of 
hard  coal  screenings.     Near  Lemont,  in  Will  county,  in  said 
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State  of' Illinois,  she  wsts  overtaken  en  route  and  run  into  by 
the  steam  canal  boat  "Nunnemacher,"  broken  open  in  keel 
and  side,  sunk,  and  rendered  a  total  loss,  without  fault  on  the 
part  of  the  said  canal  boat  "Midnight,"  her  officers  or  crew, 
and  through  the  negligence  and  want  of  care  of  the  officers 
and  persons  in  charge  of  the  canal  boat  "Nunnemacher,"  as  is 
alleged  in  said  petition. 

On  the  14:th  day  of  May,  1886,  Corrigan,  the  appellee,  sued 
out  of  the  circuit  court  of  Will  county  a  writ  of  attachment, 
under  the  provisions  of  said  Water-craft  act,  against  the  steam 
canal  boat  "Nunnemacher,"  alleging  in  his  petition  that  the 
owners  of  the  said  steam  canal  boat  were  unknown.  The  writ 
was  issued  on  that  day,  pursuant  to  the  provisions  of  said  act, 
and  the  "Nunnemacher"  was  seized  under  the  writ  by  the  sheriff 
of  Will  county.  Five  or  six  days  thereafter,  John  A.  Gindele, 
claiming  an  interest  as  part  owner  in  said  steam  canal  boat, 
bonded  and  released  the  boat  from  such  seizure  under  sections 
15  and  17  of  said  chapter  12  of  the  Ee vised  Statutes  of  Illinois, 
— being  the  Water-craft  act, — his  sureties  being  John  Angus 
and  George  P.  Adams,  the  appellants,  and  thereupon  a  writ 
of  restitution  was  issued,  and  returned  by  said  sheriff  of  Will 
county  executed,  pursuant  to  the  17th  section  of  the  aforemen- 
tioned act,  and  said  steam  canal  boat  was  thereupon  discharged 
and  released  from  the  lien  of  the  attachment,  as  provided  in 
said  Attachment  act.  Some  time  after  such  restitution,  George 
A.  Gindele,  one  of  the  appellants,  entered  his  appearance  in 
said  attachment  proceedings,  filed  his  answer  thereto,  claiming 
to  be  interested  in  the  steam  canal  boat  as  part  owner  thereof, 
and  as  principal  in  the  bond  given  and  filed  in  said  court  to 
obtain  the  release  of  said  boat  from  such  attachment  seizure, 
therein  admitting  the  collision  at  the  time,  place,, and  with  the 
results  charged  in  said  petition  for  said  attachment,  but  deny- 
ing that  it  was  caused  by  the  negligence  or  want  of  care  or 
skill  on  the  part  of  those  in  charge  of  the  steam  canal  boat 
"Nunnemacher,"  or  that  the  said  canal  boat  or  her  owners 
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were  liable  therefor.  This  answer  was  subsequently  with- 
dra^vTi  by  leave  of  court,  and  appellants  were  allowed  to  enter 
a  motion  to  dismiss  the  proceedings  for  want  of  jurisdiction 
in  the  trial  court,  and  thereupon,  on  leave  obtained,  Corrigan, 
appellee,  amended  his  petition,  which  being  re-filed,  said  mo- 
tion to  dismiss  for  want  of  jurisdiction  was  again  interposed, 
which  motion  being  overruled,  replication  was  filed  to  the 
answer,  and  the  cause  submitted  to  a  jury  for  trial,  who,  after 
hearing  the  evidence,  returned  a  verdict  for  the  appellee,  for 
SIOOO,  A  motion  was  made  for  a  new  trial,  and  overruled, 
judgment  entered  on  the  verdict,  and  an  appeal  was  prose- 
cuted by  defendants  below  to  the  Appellate  Court,  where  the 
judgment  was  affirmed,  and  they  prosecute  this  further  appeal. 

Mr.  C.  E.  Kremer,  and  Mr.  C.  W.  Brown,  for  the  appellants : 
The  collision  in  this  case  is  a  maritime  tort,  and  one  within 
the  jurisdiction  of  a  court  of  admiralty.    Ex  parte  Boyer,  109 
U.  S.  629. 

As  to  the  question  of  admiralty  jurisdiction,  and  its  effect 
on  State  statutes,  see  ''The  Moses  Taylor;'  4  Wall.  411 ;  ''The 
Ilhie''  V,  Trevor,  4  id.  555;  "The  Belfast,"  7  id.  624;  "The 
Lottawana"  21  id.  558;  Williaimon  v.  Hogan,  46  111.  604; 
Tug  ''Manimtk;'  47  id.  335;  Langdon  v.  Wilcox,  107  id.  606. 

Messrs.  Duncan,  O'Connor  &  Gilbert,  and  Messrs.  Haley 
h  O'DoNNELL,  for  the  appellee : 

The  State  court  had  the  jurisdiction  to  try  the  case.  John- 
son V.  EkmtQT  Co.  119  U.  S.  388 ;  Steamboat  "General  Buel," 
18  Ohio  St,  521 ;  "The  Moses  Taylor,"  4  Wall.  427;  Steamboat 
"JoBephinc,"  39  N.  Y.  19. 

Mr.  Chief  Justice  Shope  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  by  attachment,  under  chapter  12  of 
the  Ee^ised  Statutes  of  this  State,  by  John  Corrigan,  against 
the  staam  canal  boat  "Nunnemacher,"  for  an  injury  to  the 
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canal  boat  "Midnight,"  upon  the  waters  of  the  Illinois  and 
Michigan  canal,  through  the  alleged  gross  negligence  of  those 
in  charge  of  the  defendant  boat. 

It  is  first  urged,  that  the  circuit  court  of  Will  county  had  no 
jurisdiction  of  the  subject  matter.  It  is  contended  that  the 
collision,  if  produced  by  negligence,  as  alleged,  was  a  mari- 
time tort,  and  therefore  within  the  exclusive  jurisdiction  of  the 
courts  of  admiralty,  by  virtue  of  the  act  of  Congress  of  1789. 
Where  the  admiralty  jurisdiction  of  the  United  States  court 
attaches,  it  undoubtedly  does  so  to  the  exclusion  of  the  juris- 
diction of  the  State  court,  (Cohen's  Admiralty  Law,  1,)  and  a 
State  can  not  confer  jurisdiction  upon  its  courts  in  such  cases. 
(Ibid;  Stewart  Y.  Potomac  Ferry  Co.  12  Fed,  Eep.  296;  ''The 
Hine"  v.  Trevor,  4  Wall.  655.)  It  is,  however,  essential  to  a  suit 
in  rem,  in  admiralty,  against  the  vessel,  that  an  actual  seizure 
be  made  of  the  vessel,  and  it  be  subjected  primarily  to  the 
satisfaction  of  the  judgment.  Without  such  seizure  the  court 
acquires  no  jurisdiction  of  the  vessel.  Cohen's  Admiralty 
Law,  22,  23  ;  Brennan  v.  Steam  Tug  "Anna  P.  Darr,''  4  Fed. 
Eep.  459 ;  MiUer  v.  United  States,  11  Wall.  294. 

In  Loy  V.  Steamboat  "Atibury,"  28  111.  412,  which  was  tres- 
pass, for  assault  and  battery  by  the  mate  upon  the  plaintiff 
while  a  passenger,  brought  under  the  act  of  the  legislature 
of  this  State  of  February  16,  1857,  this  court  held  that  the 
action  would  lie, — citing  Steamboat  "Champion"  v.  Jansen,  16 
Ohio,  91,  and  Canal  Boat  "Huron"  v.  Simmons,  11  id.  458.  In 
Schooner  "Norway"  v.  Jensen,  52  111.  373,  it  was  held  that  the 
act  of  1857,  giving  a  summary  remedy  in  certain  cases  against 
steamboats  and  other  water-craft,  was  not  confined  in  its  op- 
eration to  vessels  navigating  the  rivers  within  or  bordering 
upon  this  State,  but  embraced  those  employed  upon  any  of 
the  navigable  waters  of  the  State,  and  that  a  sailor  injured  on 
board  a  vessel  through  the  negligence  of  the  owner,  might  pro- 
ceed, under  that  act,  by  attachment  and  seizure  of  the  vessel. 
The  second  section  of  the  act  authorized  suits  against  the 
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owner  or  owners  or  master  of  the  craft,  or  against  the  craft 
itseK,  and  section  4  provided  for  the  seizure  of  the  craft.  In 
Tugboat  "£.  P.  Dorr''  v.  Waldron,  62  lU.  221,  which  was  an 
attachment  for  supplies,  this  court  held  that  the  proceeding 
had  no  resemblance  to  a  libel  in  a  court  of  admiralty,  but  was 
of  the  same  character  as  an  ordinary  attachment,  requiring 
notice  to  be  given  of  the  pendency  of  the  suit,  and  that  by  it 
no  prior  liens  were  interfered  with, — citing  Germain  v.  Steam 
Tug  ''Indiana,''  11  111.  535. 

The  action  in  this  case  was  for  a  tort,  which,  in  the  language 
of  the  Appellate  Court,  may  be  defined  "to  be  an  injury  or , 
wrong  committed,  with  or  without  force,  to  the  person  or  prop- 
erty of  another,  and  such  injury  may^  arise  by  either  the  non- 
feasance, malfeasance  or  misfeasance  of  the  wrongdoer."  The 
common  law  affords  a  remedy  for  torts,  although  they  may 
be  committed  upon  a  navigable  stream ;  but  in  such  case  the 
remedy  is  not  exclusively  in  rem,  or  such  as  pertains  to  a  court 
of  admiralty.  The  common  law  remedy  is  by  an  action  inper- 
sonam, — that  is,  against  the  wrongdoer  in  person, — and  not 
primarily  or  solely  against  his  property.  The  State  may,  by 
statute,  authorize  the  attachment  of  the  property  of  the  debtor 
or  tort  feasor,  as  a  security  for  the  satisfaction  of  the  judg- 
ment to  be  recovered,  and  in  such  case  the  proceeding  is  in 
personam  and  not  in  rem.  The  object  of  the  attachment  in 
such  case  is  to  secure  a  lien  upon  the  property  seized  for  the 
payment  of  the  judgment,  and  not  for  the  condemnation  of 
the  property  attached. 

In  the  case  of  ''The  Moses  Taylor,''  4  Wall.  411,  the  court 
say :  "The  case  before  us  is  not  within  the  saving  clause  of 
the  9th  section  gf  the  act  of  1789.  That  clause  saves  only  to 
suitors  *the  right  of  a  common  law  remedy  where  the  common 
law  is  competent  to  give  it.*  It  is  not  a  remedy  in  the  common 
law  courts  which  is  saved,  but  a  common  law  remedy.  A  pro- 
ceeding in  rem,  as  used  in  the  admiralty  court,  is  not  a  remedy 
afforded  by  the  common  law.     It  is  a  proceeding  under  the 
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civil  law.     Where  used  in  the  common  law  courts,  it  is  given 
by  the  statute." 

In  "The  Hine"  v.  Trevor,  4  Wall.  555,  the  same  court  say: 
"If  the  facts  of  the  case  before  us,  in  this  case,  constitute  a 
case  of  admiralty  cognizance,  then  the  remedy,  by  a  direct 
proceeding  against  the  vessel,  belonged  to  the  Federal  courts, 
alone,  and  was  excluded  from  the  State  tribunals.  *  *  ♦ 
It  is  said  that  the  statute  of  Iowa  may  be  fairly  construed  as 
coming  within  the  clause  of  the  9th  section  of  the  act  of  1789, 
which  saves  to  suitors,  in  all  cases,  the  right  of  a  common 
law  remedy,  where  the  common  law  is  competent  to  give  it. 
But  the  remedy  pursued  in  the  Iowa  courts,  in  the  case  before 
us,  is  in  no  sense  a  common  law  remedy.  It  is  a  remedy 
partaking  of  all  essential  features  of  an  admiralty  proceeding 
in  rem.  *  *  *  While  the  proceeding  differs  thus  from  the 
common  law  remedy,  it  is  also  essentially  diflferent  from  what 
are  in  the  West  called  'suits  by  attachment,*  and  in  some  of 
the  older  States  'foreign  attachments.'  In  these  cases  there 
is  a  suit  against  the  person  of  defendant  by  name,  and  be- 
cause of  inability  to  serve  process  on  him,  on  account  of  non- 
residence,  or  for  some  other  reason  mentioned  in  the  various 
statutes  allowing  attachments  to  issue,  the  suit  is  commenced 
by  a  writ  directing  the  proper  oflScer  to  attach  sufficient  prop- 
erty of  the  defendant  to  answer  any  judgment  which  may  be 
rendered  against  him.  This  proceeding  may  be  had  against 
an  owner  or  part  owner  of  a  vessel,  and  his  interest  thus  sub- 
jected to  sale  in  a  common  law  court  of  the  State.  Such  ac- 
tion may  be  also  maintained  in  the  common  law  courts  by 
such  remedy  as  the  common  law  gives."  See,  also,  '*The  Beir 
fast,''  T  Wall.  624,  and  "The  Lottaivana,'\n  id.  658. 

In  Johnson  v.  Chicago  and  Pacific  Elevator  Co.  119  U.  S.  388, 
that  court  again  says :  "Liens  under  State  statutes,  in  suits 
in  personam,  are  of  every  day  occurrence,  and  may  extend  to 
the  lien  on  vessels,  where  the  proceedings  to  enforce  them  do 
not  amount  to  admiralty  proceedings  in  rem,  or  otherwise  con- 
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flict  with  the  constitution  of  the  United  States.  There  is  no 
more  valid  objection  to  the  attachment  proceedings  to  enforce 
the  lien  in  a  suit  in  lyersonam,  by  holding  the  vessel  by  vnense 
process  to  be  subjected  to  execution  on  the  personal  judgment 
when  recovered,  than  there  is  in  subjecting  her  to  seizure  on 
the  execution.  Both  are  incidents  of  a  common  law  remedy, 
which  a  court  of  common  law  is  competent  to  give." 

Such  has  been  the  uniform  construction  placed  upon  the  act 
of  Congress  referred  to.  In  the  case  at  bar,  after  the  seizure 
of  the  boat,  the  personal  bond  of  appellants,  as  part  owners 
and  sureties,  was  substituted,  and  the  vessel  was  thereby  re- 
leased and  discharged  from  the  seizure,  and  thereafter  the 
case  proceeded  to  final  judgment  as  a  proceeding  in  personam. 
The  suit  was  originally  entitled  John  Corrigan  v.  The  Propeller 
^Nunnemacher, "  and  the  unknown  owner  or  owners  of  said  pro- 
peller "Nunnemacher.''  After  the  trial,  the  plaintiff,  by  leave 
of  the  court,  amended  the  title  of  the  case  so  as  to  make  the 
bondsmen,  George  A.  Gindele,  George  T.  Adams  and  John 
AndruB,  the  defendants,  and  thereupon  judgment  was  ren- 
dered in  personam  against  said  bondsmen,  as  it  is  provided 
shall  be  done  by  the  21st  section  of  chapter  12  of  the  Revised 
Statutes  of  this  State,  known  as  the  "Water-craft  act." 

In  Langdon  v.  Wilcox,  107  111.  606,  this  court  said :  "A 
proceeding  under  the  Water-craft  act  is  essentially,  in  many 
of  its  features,  like  a  proceeding  in  rem  in  admiralty,  though 
differing  from  the  latter,  it  is  believed,  sufficiently  to  avoid  any 
conflict  with  the  constitution  of  the  United  States,  which  gives 
•to  the  Federal  court  exclusive  jurisdiction  in  admiralty."  By 
the  15th  section  of  said  act,  where  the  vessel  has  been  seized 
under  the  attachment  provided  for  in  the  act,  the  owner,  or 
other  person  interested,  may  release  the  same,  and  have  a  re- 
turn of  the  property  attached,  upon  entering  into  bond,  "con- 
ditioned that  the  obligors  will  pay  all  money  adjudged  to  be 
due  such  (the)  claimants,  with  costs  of  suit."  Section  21  of 
the  act  provides,  that  when  the  vessel  is  seized  on  mesne  pro- 
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cess,  and  is  released  upon  bond  given  by  the  owner  or  the 
persons  interested  therein,  and  filed  in  the  court  in  which  the 
proceeding  is  pending,  the  bond  shall  stand  in  the  place  of 
the  vessel,  and  judgment  or  decree  shall  be  rendered  against 
the  principal  and  sureties  of  the  bond,  providing  that  in  lio 
case  shall  the  judgment  exceed  the  penalty  of  the  bond,  and 
expressly  providing,  that  "the  subsequent  proceedings,  after 
the  bond  is  filed,  shall  be  the  same  as  now  provided  bylaw  in 
personal  actions  in  the  courts  of  record  in  this  State."  It  is 
manifest  that  appellants  have  voluntarily  submitted  themselves 
to  the  jurisdiction  of  the  State  court ;  and  it  is  clear,  that  after 
having  done  so,  by  filing  the  bond  provided  by  the  statute  for 
the  release  of  the  vessel,  the  proceeding  was  no  longer  in  rem^ 
but  necessarily  in  personam,  and  no  other  than  a  personal 
judgment  could  have  been  rendered.  This  being  so,  the  pro- 
ceedings here  have  no  similitude  to  an  admiralty  proceeding 
in  rem,  and  we  are  of  opinion  that  the  circuit  court  had  juris- 
diction to  render  the  judgment,  and  also  that  the  motion  to 
dismiss  the  suit,  entered  after  the  filing  of  such  bond,  was 
properly  overruled. 

The  point  is  also  made  that  there  was  no  proof  that  the 
plaintiff  was  the  owner  of  the  canal  boat  injured  by  the  colli- 
sion. This  is  a  question  of  fact,  which  is  settled  by  the  verdict 
of  the  jury  and  judgment  of  the  Appellate  Court,  and  can  not 
be  considered  here. 

Finding  no  error  in  the  record,  the  judgment  of  the  Appel- 
late  Court  is  affirmed. 

Judgment  affirmed. 
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The  People  ex  rel.  Frank  J.  Woodruff  IJJJ^  ,|J| 

V. 

Canute  E.  Matson,  Sheriff. 
Filed  at  Ottawa  October  31, 1889. 

1.  GbiminaIi  liAW — delay  in  trial^right  to  discharge.  Section  498  of 
the  Criminal  Code,  providing  for  the  discharge  of  prisoners  confined 
after  delay  of  two  or  more  terms,  when  the  delay  is  not  attributable  to 
the  prisoners'  act,  being  intended  to  give  effect  to  the  clear  constitu- 
tional right  to  a  speedy  trial,  should  receive  a  liberal  construction. 

2.  A  person  was  indicted,  with  several  others,  upon  the  charge  of 
mnrder,  at  the  May  term  of  the  Criminal  Court  of  Cook  county,  and 
was  arrested  May  29.  At  the  next  term-— the  June  term  of  the  same 
year-— the  cause  was  continued  by  the  prosecution.  At  the  July  term 
the  cause  was  continued  by  consent.  At  the  August  term  the  defend- 
ant specially  referred  to,  on  his  own  application,  procured  an  order 
granting  him  a  separate  trial.  He  demanded  a  trial  at  the  August  term, 
but  the  cause  was  continued  to  the  September  term,  and  again  to  the 
October  term.  On  petition  for  habeas  corpus  by  the  same  defendant, 
for  a  discharge  under  the  statute,  it  appeared  that  the  trial  of  the  other 
defendants  was  at  that  time  pending,  so  that  his  trial  could  not  be  had 
until  that  of  his  co-defendants  was  concluded :  Heldy  that  the  defend- 
ant at  whose  instance  the  order  for  a  separate  trial  was  granted,  was 
not  entitled  to  a  discharge  on  account  of  the  delay  in  his  trial,  as  such 
delay,  to  an  extent  that  would  preclude  him  from  availing  of  the  stat- 
ute, was  occasioned  by  himself. 

3.  CbuokaIi  Coubt  op  Cook  county — branches  thereof  treated  as 
separate  courts.  Each  branch  of  the  Criminal  Court  of  Cook  county, 
so  far  as  its  jurisdiction  to  try  a  particular  case  is  concerned,  and  to 
hear  and  to  determine  causes  in  which  it  is  engaged,  must  be  regarded 
as  an  Independent  court,  separate  and  distinct  from  other  branches  of 
the  court,  as  if  it  was  in  a  separate  jurisdiction. 

This  was  a  petition  filed  in  this  court,  asking  the  issue  of  a 
writ  of  habeas  corpus  to  the  sheriff,  etc.  The  facts  sufl&ciently 
appear  in  the  opinion  of  the  court. 

Mr.  Sbth  p.  Crews,  and  Mr.  H.  E.  Porteb,  for  the  peti- 
tioner. 
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Per  Curiam  :  The  petitioner,  Frank  J.  Woodruff,  alias  Frank 
J.  Black,  petitions  this  court  for  a  writ  of  habeas  corpus,  and 
to  be  discharged  from  imprisonment,  to  which  he  alleges  he  is 
unlawfully  subjected  by  the  sheriff  of  Cook  county. 

The  petition  alleges  that  an  indictment  was  returned  against 
the  petitioner,  with  others,  at  the  May  term,  1889,  of  the 
Criminal  Court  of  Cook  county,  for  the  crime  of  murder;  that 
he  was  arrested  on  the  29th  day  of  May,  1889,  and  that  he  is 
now,  and  ever  since  his  arrest  has  been,  continuously  confined 
in  the  jail  of  said  county  under  a  capias  issued  upon  said  in- 
dictment. It  is  further  alleged  that  at  the  June  term  of  said 
Criminal  Court,  1889,  being  the  first  term  of  said  court  after 
his  indictment  and  arrest,  the  cause  was  continued  on  motion 
of  the  state's  attorney,  to  the  July  term  succeeding  of  said 
court,  and  to  which  the  petitioner  in  nowise  consented.  And 
further,  that  at  the  July  term,  1889,  of  said  court,  the  cause 
was  again  continued  to  the  August  term,  by  the  consent  and 
agreement  of  the  petitioner.  It  is  then  shown  that  at  said 
August  term,  1889,  of  said  Criminal  Court,  the  petitioner  ap- 
plied for  a  separate  trial  from  his  co-defendants,  and  upon  hia 
application,  such  proceedings  were  had  that  a  severance  was 
ordered,  and  the  petitioner  awarded  a  separate  trial  upon  said 
indictment. 

At  said  term,  and  upon  such  separate  trial  being  granted, 
the  petitioner  alleges  that  he  demanded  an  immediate  trial  of 
said  indictment,  but,  the  court,  at  the  instance  of  the  state's 
attorney,  and  without  any  cause  being  shown  therefor,  and 
against  the  wishes  and  without  the  consent  of  the  petitioner, 
continued  said  cause  of  petitioner  to  the  September  term, 
1889,  of  said  court,  and  at  said  September  term,  the  caase 
was,  by  procurement  of  the  People  again  continued.  It  is 
alleged  that  none  of  said  continuances  were  granted  upon  the 
application  of  the  petitioner ;  nor  had  he  done  anything  at 
any  of  said  terms  of  said  court,  to  work  delay  in  the  trial  of 
said  indictment,  except  the  agreement  to  continue  the  cause 
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at  the  July  term,  and  that  at  both  the  August  and  September 
terms  of  said  court  he  demanded  an  immediate  trial,  or  release 
from  custody,  which  was  denied  him. 

The  petition  alleges,  "that  his  (petitioner's)  co-defendants 
on  said  charge  of  murder,  were  placed  on  trial  in  one  of  the 
branches  of  the  criminal  court  at  the  August  term,  1889,  of 
said  court,  and  that  said  trial  has  been  in  progress  from  that 
time  up  to,  and  is  in  progress  now,*'  that  is,  at  the  time  of 
filing  the  petition  for  a  habeas  corpus.  It  is  also  alleged  that 
there  are  three  branches  of  the  Criminal  Court  of  Cook  county 
in  session ;  that  they  were  so  in  session  during  the  months  of 
August  and  September,  1889,  and  two  of  such  branches  of 
said  cou]:t  have  been  in  session  ever  since  the  finding  of  said 
indictment.  It  is  also  stated  that  there  are  connected  with 
the  ofSce  of  state's  attorney  of  said  county,  the  state's  at- 
torney and  four  assistant  state's  attorneys.  It  is  alleged 
therefore,  "that  the  machinery  of  said  court  has  been  ample 
and  adequate  to  grant  petitioner  his  constitutional  right  of  a 
speedy  trial."  The  petition  also  contains  proper  allegations, 
that  the  petitioner  is  not  detained  for  any  of  the  causes  speci- 
fied in  section  twenty- one  of  the  Habeas  Corpus  Act. 

Do  the  facts  alleged  in  this  petition,  if  admitted  to  be  true 
to  their  fullest  extent,  entitle  the  defendant  to  be  discharged 
from  custody  ?  If  they  do  not,  it  is  apparent  that  no  case  is 
made  for  issuing  the  writ,  and  that  its  issue  would  be  of  no 
avail.  The  application  is  based  upon  the  supposed  right  of 
the  petitioner  to  be  set  at  liberty  in  pursuance  of  paragraph 
498  of  the  Criminal  Code  (Starr  &  Curtis),  which  provides : 
"Any  person  committed  for  a  criminal  or  supposed  criminal 
matter,  and  not  admitted  to  bail,  and  not  tried  at  or  before 
the  second  term  of  the  court  having  jurisdiction  of  the  offense, 
shall  be  set  at  liberty  by  the  court,  unless  the  delay  shall 
happen  on  the  application  of  the  prisoner.  If  such  court,  at 
the  second  term,  shall  be  satisfied  that  due  exertion  has  been 
made  to  procure  the  evidence  for  and  on  behalf  of  the  People, 
38—129  III. 
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and  that  there  are  reasonable  grounds  to  believe  that  such 
evidence  may  be  procured  at  the  third  term,  it  shall  have 
power  to  continue  such  case  till  the  third  term."  The  residue 
of  the  section,  relates  to  cases  where  the  defendant  has  been 
admitted  to  bail,  and  has  no  application  here.  OaUagher  v. 
Th^  PeopU,  88  lU.  335. 

There  can  be  no  question,  upon  the  case  made  by  the  peti- 
tion, that  the  defendant  is  entitled  to  be  set  at  liberty,  unless 
the  delay  in  his  trial  upon  said  indictment  ''has  happened  on 
the  application  of  the  prisoner,"  there  being  nothing  shown 
that  would  authorize  the  continuance  at  the  second  term,  as 
it  is  contemplated  may  be  done  at  the  instance  of  the  People 
by  the  latter  clause  of  the  statute  above  quoted.  The  statute 
is  in  conservation  of  the  liberty  of  the  citizen,  and  is  intended, 
as  said  by  counsel,  to  give  effect  to  the  clear  constitutional 
right  to  a  speedy  trial,  and  it  is  therefore  to  be  construed  hb- 
erally.  It  nevertheless  remains  to  be  considered  whether  the 
delay  in  the  trial  of  the  defendant  has  happened  because  of 
any  act  of  the  petitioner,  or  because  of  any  application  made 
by  him. 

It  is  shown  by  the  petition,  and  conceded  by  counsel,  that 
the  first  term  at  which  the  defendants  could  have  been  pat 
upon  trial,  was  the  June  term,  1889.  Counting  that  term, — 
and  the  propriety  of  counting  it  may  well  be  questioned,  in 
view  of  the  subsequent  continuance  by  the  agreement  of  the 
defendants — the  second  term  at  which  the  defendant  could 
demand  trial  was  the  August  term  of  the  Criminal  Court.  It 
is  conceded  that  the  continuance  at  the  July  term  was  by  the 
consent  and  agreement  of  the  petitioner,  and  it  can  not  be  said 
that  the  same  was  not  upon  his  application.  It  is  apparent, 
that  an  agreement  of  the  parties  to  continue  a  cause,  is  in 
effect  an  application  to  the  court  by  each  of  the  parties  for  a 
continuance. 

It  is  shown  that  the  defendant  was  indicted  with  others  for 
the  crime  of  murder.     At  the  August  term  of  said  Criminal 
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Court,  the  defendants  in  such  indictment  were  unquestionably 
entitled  to  a  trial,  if  such  term  is  to  be  regarded  as  the  second 
term  after  indictment  at  which  the  defendants  could  demand 
a  trial.  Upon  application  of  petitioner  he  was  at  that  term, 
for  good  and  sufficient  cause  shown  to  the  court,  granted  a 
separate  trial,  and  thereupon  his  co-defendants  were  placed 
upon  trial  imder  said  indictment,  and  ever  since  that  time 
such  trial  has  been  and  is  still  in  progress.  It  became  im- 
possible, by  reason  of  the  severance  procured  by  petitioner, 
that  all  of  the  persons  indicted  could  be  placed  upon  trial  at 
the  same  time.  It  is  Impossible  in  the  very  nature  and  con- 
stitution of  the  courts,  that  two  causes  should  proceed  to  trial 
at  the  same  time  in  the  same  court.  The  co-defendants  of 
the  petitioner  clearly  had  the  right  to  a  trial  of  the  indictment 
against  them.  Indeed,vthey  not  having  by  any  application 
created  the  necessity  for  any  postponement  or  delay,  might 
well  demand  that  their  cause  proceed  to  trial  in  advance  of 
that  of  their  co-defendant,  who  had  necessitated  delay,  either 
of  their  cause  or  of  his  own.  It  is  apparent  that  if  the  peti- 
tioner may  create  the  necessity  for  delay  by  his  application  to 
the  court  for  a  severance,  and  then  demand  trial  by  the  court 
in  which  the  cause  is  pending,  and  thereby  delay  the  trial  of 
the  cause  of  his  co-defendants,  who  have  made  no  application^ 
until  the  close  of  the  second  term,  such  co-defendants  must 
necessarily  be  discharged  under  this  statute,  and  it  follows 
that  in  every  such  case  there  would  be  an  absolute  failure  of 
justice.  We  do  not  think  this  statute  is  susceptible  of  a  con- 
struction which  necessitates  such  results. 

The  cause  is  to  be  tried  at  the  second  term  unless  the  delay 
shall  happen  on  the  application  of  the  prisoner,  and  a  fair 
construction  of  the  statute  is,  that  where  the  delay  is  occa- 
sioned by  the  application  of  the  defendant,  the  statute  does 
not  compel  a  trial  at  the  second  term,  or  require  that  the 
defendant  be  set  at  liberty,  in  case  of  the  failure  to  put  him 
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upon  trial  thereat  or  until  the  necessity  for  delay  occasioned 
upon  his  application  has  ceased  to  exist. 

But  it  is  urged  that  there  are  three  branches  of  the  Criminal 
Court  of  Cook  county  in  session,  and  that  therefore  the  delay 
has  not  been  the  result  of  the  inability  of  the  court  to  try  this 
defendant.  It  is  also  said  that  there  are  connected  with  the 
office  of  the  public  prosecutor,  the  state's  attorney  and  four 
assistants.  The  court  in  which  the  cause  is  pending  is  the 
Criminal  Court  of  Cook  county,  and  the  trial  is  proceeding  in 
that  court  against  the  co-defendants  of  the  petitioner.  Each 
branch  of  ^aid  court,  so  far  as  its  jurisdiction  to  try  a  partic- 
ular cause  is  concerned,  and  to  hear  and  determine  causes  in 
which  it  is  engaged,  must  be  regarded  as  an  independent  court, 
separate  and  distinct  from  other  branches  of  the  court,  as  if 
it  was  in  a  separate  jurisdiction.  It  follows  that,  unless,  in 
cases  where  a  separate  trial  is  awarded,  there  is  some  provi- 
sion of  law  by  which  a  part  of  the  cause  may  be  transferred 
to  another  branch  of  said  court,  it  must  be  tried  in  the  branch  I 

of  the  court  which  has  jurisdiction  of  the  cause  and  where  the 
indictment  is  pending.    The  trial  of  petitioner's  co-defendants  | 

being  in  progress  in  one  branch  of  the  court,  it  is  manifest, 
that  the  indictment  returned  against  all  of  the  defendants 
must  remain  in  that  branch  for  the  purposes  of  that  trial. 
The  State,  as  well  as  each  of  the  defendants  on  trial,  has  a  I 

right  to  demand  that  the  original  indictment  shall  be  present 
in  court ;  and  indeed  the  trial  could  not  proceed  in  that  court  | 

in  the  absence  of  the  indictment.     The  indictment  must  be  j 

present  in  court  as  forming  the  basis  of  the  issue  while  the  i 

trial  is  in  progress,  and  the  jury  are  entitled  to  take  it  with  | 

them  and  have  it  in  their  custody  when  they  retire  to  consider  j 

of  their  verdict.    Our  attention  has  not  been  called  to,  nor  are  | 

we  aware  of  any  statute  authorizing  the  trial  of  the  defendant 
upon  a  copy  of  an  indictment,  except  in  case  of  the  loss  or  de- 
struction of  the  original  indictment,  where  the  same  has  been 
recorded  under  the  order  of  court,  as  is  provided  may  be  done  j 
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by  paragraph  473  of  the  Criminal  Code,  (S.  &  C.)  or  in  cases 
where  the  yenue  is  changed  as  to  a  part  of  the  defendants. 
Clearly  none  of  those  statutes  apply  here.  If  the  petitioner 
were  pnt  upon  trial  in  another  branch  of  the  Criminal  Court, 
it  must  be  upon  the  indictment  returned  by  the  grand  jury, 
whicls,  as  we  have  seen,  must,  with  the  record,  remain  in  the 
court  where  his  co-defendants  are  upon  trial.  If  both  causes 
may  proceed  at  the  same  time,  in  which  shall  the  record  and 
the  indictment  remain?  Which  jury  will  be  entitled,  upon 
their  retirement,  to  take  the  original  indictment,  and  which  of 
the  defendants  shall  be  required  to  be  tried  upon  the  copy  of 
the  jndietmeut?  It  is  true  that  the  various  branches  of  said 
court,  constitute,  in  a  certain  sense,  but  one  court,  but  as  said 
before,  the  proceedings  in  said  branches  must,  in  the  nature 
of  thingB,  be  separate  and  independent,  so  far  as  the  trial  of 
causes  is  concerned. 

Moreover,  if  it  was  possible  to  put  the  defendant  upon  trial, 
pending  the  trial  of  his  co-defendants,  upon  the  same  indict- 
ment, before  another  judge  and  jury,  sUch  practice  would 
inevitably  lead  to  confusion  and  possibly  a  conflict  of  jurisdic- 
tion. Presumably  the  witnesses  to  establish  the  guilt  of  per- 
sons jointly  indicted  would  largely  be  the  same.  Would  the 
fact  that  they  were  in  attendance  upon  one  court  be  sufficient 
to  excUBe  them  from  appearing  in  the  other?  Which  court 
would  have  precedence,  and  which  should  delay  its  proceedings 
to  await  the  convenience  of  the  other  ? 

Again,  the  state's  attorneys  of  the  various  counties  of  the 
State  are  charged  by  law  with  the  prosecution  of  all  indict- 
naents,  and  must  have  the  right  to  be  present  and  control  and 
conduct  the  trial  of  the  same.  It  is  evident  that  he  would  be 
incapable  of  discharging  this  duty  if  defendants  under  the 
same  indictment  were  put  upon  trial  in  diflferent  courts  at  the 
same  time.  It  can  not  be  of  importance  that  local  authorities 
may  provide  him  assistance,  since,  after  all,  the  oflBcial  re- 
sponsibility of  conducting  criminal  trials  is  upon  him. 
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\  It  may  be  urged  that  the  two  considerations  last  mentioned 
are  matters  of  'Convenience  only  to  the  administration  of  the 
Criminal  Law.  But  if  this  is  so,  there  lays  at  the  foundation 
the  insuperable  obstacle  to  the  trial  of  the  defendant  Woodruff, 
pending  the  trial  of  his  co-defendants,  that  he  and  they  alike 
must  be  tried  upon  the  indictment  returned  by  the  grand  jury, 
and  in  due  form  of  law. 

By  the  statute,  (Par.  494),  the  court  is  authorized  to  pro- 
long the  session  of  court  in  which  a  trial  of  a  criminal  case  is 
pending  until  the  verdict  is  rendered  and  judgment  therein  is 
entered,  even  though  the  term  at  which  the  trial  was  com- 
menced may  have  expired  by  law.  But  in  respect  of  causes 
on  the  docket,  the  trial  of  which  has  not  been  entered  upon  at 
the  legal  expiration  of  the  term,  they  are  by  operation  of  law 
continued  to  the  next  term  in  course.  Here,  the  court  having 
begun  the  trial  of  the  other  defendants  to  the  indictment,  may 
continue  such  trial  until  its  final  termination,  but  the  defend- 
ant having  created  a  necessity,  upon  his  own  motion,  for  the 
postponement  of  his  trial,  the  cause,  as  to  him,  would  be  con- 
tinued by  operation  of  law  from  term  to  term,  until  the  delay 
thus  created  shall  cease  to  exist.  It  can  make  no  difference 
that  the  court  may,  at  each  term,  at  the  suggestion  of  the 
state's  attorney,  have  marked  the  cause  continued,  so  long  as 
the  legal  impediment  to  the  trial  of  petitioner,  of  his  own  cre- 
ation, exists. 

It  follows,  that  the  defendant  having  created  the  necessity 
for  the  delay,  as  he  might  for  good  cause  do,  is  not  entitled 
to  be  discharged  fi;om  custody  by  reason  of  any  of  the  causes 
set  forth  in  his  petition.  The  issuance  of  a  writ  of  habeas 
corpus  would,  for  the  reasons  above  set  forth,  be  of  no  avail, 

and  it  will  therefore  be  denied. 

Writ  denied. 
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The  Gebmania  Fire  Insurance  Coiipany 

t?. 

Emil  Elewer« 

Filed  at  Ottawa  October  31, 1889. 

1.  Insurance — condition  as  to  other  insurance — what  essential  to  the 
condition.  There  can  be  no  existing  insurance  on  property,  within  the 
meaning  of  a  clause  in  a  contract  of  insurance  that  such  insurance  shall 
render  the  policy  void,  unless  such  other  insurance  is  valid  and  in  full 
force,  and  capable  of  being  legally  enforced  in  case  of  loss. 

2.  If  one  takes  a  policy  of  insurance  containing  a  provision  that  it 
shall  be  void  in  case  of  other  insurance  on  the  same  property  without 
consent  indorsed  upon  the  policy,  and  at  the  same  time  the  assured 
has  another  policy  on  the  property,  not  assented  to  by  indorsement  on 
the  later  policy,  this  will  render  the  last  policy  inoperative  so  long  as 
the  prior  policy  is  in  force  ;  but  the  later  policy  will  attach  and  become 
operative  on' the  expiration  of  the  prior  policy. 

3.  Same — premises  left  vacant  and  unoccupied — waiver  of  condition — 
evidence  on  the  question  of  waiver.  A  provision  in  a  policy  of  insur- 
ance against  fire,  that  it  shall  become  void  in  case  the  premises  shall 
be  left  vacant  or  unoccupied,  does  not  render  the  policy  absolutely 
void  upon  the  happening  of  such  event.  Such  provision  is  made  for 
the  benefit  of  the  insurer,  and  if  he  does  not  elect  to  avail  of  the  breach 
of  the  condition,  but  w^aives  the  forfeiture,  neither  the  assured  nor  third 
parties  can  treat  the  insurance  as  void. 

4.  "Where  an  insurance  company  seeks  to  avoid  its  liability  for  a  loss 
on  the  ground  that  the  assured  has  another  valid  existing  insurance 
npon  the  same  property,  not  assented  to  by  the  defendant  company, 
and  the  assured  contends  that  such  other  policy  has  been  forfeited  by 
reason  of  allowing  the  premises  to  remain  vacant  and  unoccupied, 
which  vacancy  is  shown,  the  burden  of  proof  will  devolve  upon  the 
defendant  company  to  show,  if  such  is  claimed  to  be  the  fact,  that  the 
other  company  had  waived  the  right  to  avoid  its  policy.  But  very  slight 
evidence  of  this  fact  will  be  sufficient. 

5.  In  such  case,  a  letter  of  the  assured  to  the  defendant  company, 
-written  shortly  after  the  loss,  that  he  had  entered  his  claim  against  the 
other  company  for  the  total  loss  of  his  house,  in  accordance  with  the 
request  of  the  latter  company,  is  proper  evidence  to  go  to  the  jury  as 
tending  to  prove  such  waiver. 

6.  Where  the  agent  of  an  insurance  company,  at  the  time  he  issues 
the  policy,  knows  of  the  existent  vacancy  of  the  property,  and  makes 
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no  objection  on  that  account,  and  receives  the  premium  from  the  as- 
sured, it  win  be  a  waiver  of  the  condition  in  respect  to  such  existuig 
vacancy. 

7.  LfrSTKUCTiONS — constri/sd — as  not  submitting  queation  offactto  the 
jury.  In  a  suit  upon  a  policy  of  insurance  containing  a  provision  that 
it  should  be  void  if  there  was  any  other  existing  insurance  on  the  prop- 
erty not  assented  to  by  the  defendant  company,  a  prior  policy  in  a 
different  company  was  shown,  which  provided  that  the  same  should 
become  void  in  case  of  other  insurance,  or  the  vacancy  of  the  premises 
for  ten  days,  without  written  consent  indorsed  thereon.  The  court,  for 
the  plaintiff,  instructed  to  the  effect,  that  if  the  premises  were  vacaut 
for  more  than  ten  days  prior  to  the  date  of  the  policy  sued  on,  withont 
the  consent  of  the  other  company,  then  the  policy  first  issued  became 
and  was  thenceforth  void,  and  the  same  no  longer  constituted  insur- 
ance on  the  building.  There  was  evidence  tending  to  show  that  the 
company  first  insuring  had  waived  the  right  to  avoid  its  policy :  Held, 
that  the  instructions  were  erroneous.  They  should  have  been  so  quali- 
fied as  to  submit  the  question  of  waiver  to  the  jury. 

8.  Same — aaauming  for  whom  one  tpas  agent.  In  a  suit  upon  a  policy 
of  insurance,  when  it  is  a  controverted  fact  whether  the  person  who 
procured  the  policy  was  acting  as  the  agent  of  the  insurance  company 
or  of  the  assured,  it  is  error  for  the  court,  in  an  instruction,  to  assume 
that  such  person,  in  procuring  the  policy,  was  acting  as  the  agent  for 
the  assured,  instead  of  submitting  that  question  to  the  jury. 

9.  Evidence — degree  of  evidence  required — where  a  criminal  charge  is 
involved  in  a  civil  suit.  Where,  in  a  civil  suit,  a  criminal  offense  is 
charged  in  the  pleadings,  such  offense  must  be  proved  beyond  a  reason- 
able doubt.  As  to  other  issues  presented  by  the  pleadings,  only  a  pre- 
ponderance of  evidence  is  required  to  establish  the  same. 

Appeal  from  the  Appellate  Court  for  the  First  District  ;— 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  John  P.  Altoeld,  Judge,  presiding. 

Messrs.  Eubens  &  Mott,  for  the  appellant : 
The  second  policy  is  void  in  case  of  two  policies,  each  con- 
ditioned against  other  insurance  without  notice,  and  no  notice 
having  been  given  to  either  company.  Jackson  v.  Insurance 
Co.  23  Pick.  418;  Landers  v.  Insurance  Co.  86  N.  Y.  414; 
Hubbard  y.  Insurance  Co.  33  Iowa,  326 ;  Mitchell  v.  Insurance 
Co.  51  Pa.  St.  402 ;  Insurance  Co.  v.  Nichol,  35  N.  J.  Eq.  291. 
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The  policy  issued  by  the  Hartford  Insurance  Company  on 
May  19,  1883,  was  therefore  invahd  during  the  existence  of 
the  prior  policy  in  the  Agricultural  Company,  but  the  latter 
remained  valid.  But  on  the  expiration  of  the  Agricultural 
policy,  on  August  20,  1885,  the  Hartford  policy  attached. 
Insurance  Co,  v.  Schettkr,  38  111.  166 ;  Obermeyer  v.  Insurance 
Co.  43  Mo.  673 ;  Insurance  Co,  v.  Hvlman,  92  111.  145. 

A  condition  in  a  policy  against  vacancy  is  for  the  benefit  of 
the  insurer,  and  may  be  waived.  Bigler  v.  Insurance  Co,  22 
N.  Y.  402 ;  Gans  v.  Insurance  Co.  43  Wis.  108 ;  Webster  v. 
Insurance  Co.  36  id.  67 ;  Insurance  Co.  v.  Garland,  108  111.  220. 

The  increased  risk  caused  by  suffering  the  house  to  become 
vacant,  was  contrary  to  the  condition  of  the  policy,  and  de- 
feats a  recovery.  Insurance  Co.  v.  Padjield,  78  111.  167 ;  In- 
surance Co,  V.'  Tucker,  92  id.  64 ;  Insurance  Co,  v.  Foster,  92 
id.  334. 

When  the  title  passes,  and  the  policy  is  assigned  to  the 
vendee  with  the  consent  of  the  insurer,  the  policy  is  treated 
as  a  new  contract  with  the  vendee.  1  Wood  on  Fire  Insur- 
ance, sec.  110;  May  on  Insurance,  sec.  381. 

Upon  the  termination  of  the  increased  risk  the  policy  again 
attaches.  Insurance  Co.  v.  Garland,  108  111.  220;  La  Salle  v. 
Insurance  Co.  43  N.  J.  L.  468. 

Loehde  was  not  the  agent  of  the  company,  so  as  to  charge 
it  with  notice.  Duluth  Nat.  Bank  v.  Insurance  Co.  85  Tenn. 
76 ;  Insurance  Co.  v.  Reynolds,  36  Mich.  502 ;  Insurance  Co. 
V.  Rubin,  79  111.  402. 

Some  of  the  text-writers,  and  several  of  the  earlier  reported 
cases,  approve  the  doctrine,  that  where  a  criminal  action  is 
charged,  even  in  a  civil  action,  other  than  slander  or  libel,  the 
charge  must  be  established  beyond  a  reasonable  doubt.  See 
2  Greenleaf  on  Evidence,  sec.  408 ;  Taylor  on  Evidence,  97 ; 
Bishop  on  Marriage  and  Divorce,  sec.  644 ;  Thurtell  v.  Beau- 
mont, 8  E.  C.  L.  538 ;  Barton  v.  Thompson,  46  Iowa,  30 ;  In- 
surance Co.  V.  Paver,  16  Ohio,  324 ;  McConnel  v.  Insurance  Co. 
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IS  III.  229 ;  Thayer  v.  Boyle,  30  Me.  475 ;  Kane  v.  Insurance 
Co.  38  N.  J.  L.  441. 

The  more  recent  authorities  are  adverse  to  this  view,  hold- 
ing that  a  preponderance  of  the  evidence  is  all  that  is  required. 
Welch  V-  Ju^enheimer,  56  Iowa,  11 ;  Jones  v.  (heaves,  16  Ohio 
Bt,  2 ;  Lifon  v.  Fleahmann,  31  id.  151 ;  Blaeser  v.  Insurance 
Co.'37  Wis.  31 ;  Marshall  v.  Insurance  Co.  43  Mo.  5S6 ;  Roiks- 
ehild  V.  Insurance  Co.  62  id.  356 ;  Schmidt  v.  Insurance  Co, 
1  Gray,  529 ;  Bissell  v.  Wort,  35  Ind.  54 ;  Scott  v.  Insuraiice 
Co,  1  Dillon,  106 ;  Cooley  on  Torts,  208 ;  May  on  Insurance, 
see,  5S3 ;  Barton  v.  Thompson,  56  Iowa,  571 ;  Gehlmrt  v.  Bur* 
kett,  57  Ind.  378;  Johnson  v.  Insurance  Co,  25  Hun,  251; 
Hutchherger  v.  Insurance  Co,  4  Biss.  265;  Insurance  Co,  v. 
Johnson,  11  Bush,  587;  Sloan  v.  Oilbert,  12  id.  51 ;  Hoffman 
T,  Insurance  Co,  1  La.  Ann.  216;  Wightman  v.  Insurance  Co. 
6  Kol>.  442 ;  Insurance  Co,  v.  Wilson,  7  Wis.  169 ;  Gordon  v. 
Parmke,  15  Gray,  413;  £«iott  v.  Fan  Bwrcn,  33  Mich.  49; 
3  Greenleaf  on  Evidence,  sec.  29;  Abbott's  Trial  Evidence, 
495,  note  1 ;  Wharton  on  Evidence,  sec.  1246. 

If  this  court  shall  now  adopt  the  views  prevailing  in  all  the 
other  States,  and  sanctioned  by  the  leading  authorities,  then 
the  instructions  in  this  case  should  have  been  the  same  as  in 
any  other  civil  proceeding,  and  it  was  error  to  use  the  terms 
"clear  preponderance,"  and  "to  the  satisfaction  of  the  jury," 
Ryff  V.  Jarrett,  94  111.  479 ;  Buckman  v.  Dodds,  6  Bradw.  25; 
Belohradsky  v.  Carlisle,  14  id.  294. 

Mr,  H.  W.  DiKEMAN,  for  the  appellee : 

Insurance  in  the  name  of  the  insured,  but  without  author- 
ity, effected  by  another  person  interested,  will  not  vitiate  the 
policy.  Such  unauthorized  policy  does  not  constitute  "other 
ioBurauce."  Nicholas  v.  Insurance  Co.  1  Allen,  63;  Savings 
Bank  T.  Insurance  Co.  8  Lathrbp,  165. 

The  policy  in  the  Hartford  Fire  Insurance  Company  was 
void  and  never  in  force,  by  reason  of  the  fact,  that  before  and 
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at  the  time  it  is  alleged  to  have  been  issued,  to- wit,  May  19, 
1883,  there  was  already  existing  insurance,  to-wit,  appellee 
held  a  policy  in  the  Agricultural  Insurance  Company,  August 
20,  1882, — $500  on  the  house  and  $600  on  the  furniture, — 
expiring  August  20, 1885.  Such  being  the  case,  the  Hartford 
Fire  Insurance  Company's  policy  was  void,  as  it  contained  the 
following  express  condition:  "Or  if  there  shall  be  any  other 
insurance,  whether  valid  or  otherwise,  on  the  property  insured, 
or  any  part  thereof,  at  the  time  this  policy  is  issued,  or  at  any 
time  during  its  continuance,  without  the  consent  of  the  com- 
pany written  hereon,  or  if  the  risk  be  increased  by  any  means 
within  the  control  of  the  assured,  this  policy  shall  be  void." 
Insurance  Co.  v.  Halman,  92  111.  145  ;  Insurance  Co,  v.  Steiger, 
13  Bradw.  482. 

To  constitute  "existing  insurance,"  the  policy  must  be  a 
valid  policy  in  full  force,  and  capable  of  being  enforced  or  col- 
lected in  case  of  the  destruction  of  the  building.  Insurance 
Co.  V.  Schettler,  38  111.  166. 

William  Loehde  was  the  agent  for  appellant,  and  there  can 
be  no  question  but  that  Loehde  had  full  notice  that  the  build- 
ing was  unoccupied.  Notice  to  the  agent,  Loehde,  was  notice 
to  his  principal,  the  Germania  Fire  Insurance  Company. 

It  is  immaterial  what  statements  Loehde,  the  agent  of  the 
Germania  Fire  Insurance  Company,  may  have  made  to  his 
principal.  Such  statements  were  the  acts  of  appellant's  agent 
to  appellant,  and  were  not  binding  on  appellee.  Insurance  Co. 
V.  Jackson,  83  111.  302 ;  Insurance  Co.  v.  Ward,  90  id.  545 ; 
Insurance  Co.  v.  Fish,  71  id.  620 ;  Insurance  Co.  v.  Chestnut, 
50  id.  Ill ;  Bennett  v.  Insurance  Co.  106  N.  Y.  243. 

The  appellant  issued  its  policy  with  full  knowledge  that  the 
building  was  vacant,  and  in  so  issuing  the  policy  the  appel- 
lant waived  the  conditions  in  the  policy.  May  on  Insurance, 
497;  Havens  v.  Insurance  Co.  Ill  Ind.  90;  Insurance  Co.  v. 
Spankneble,  52  111.  53. 


■'c 


Digitized  by  GoOglC  -^ 


604  Germania  Fire  Ins.  Co.  v.  Klewer. 

Opinion  of  the  Court. 

Even  where  an  express  oral  promise  is  made  that  a  dwelling 
house  shall  be  occupied,  the  policy  is  not  avoided  by  a  failure 
to  fulfill  the  promise,  unless  fraud  is  shown.  KitnbaU  v.  In- 
surance Co.  9  Allen,  640. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  Court : 

In  this  suit  on  a  policy  of  insurance,  Emil  Klewer,  the  ap- 
pellee, had  verdict  and  judgment  in  the  Superior  Court  of  Cook 
county,  against  the  appellant  herein,  the  Germania  Fire  In- 
surance Company  of  New  York.  The  judgment  was  aflSrmed 
by  the  Appellate  Court  for  the  First  District. 

The  policy  in  suit  was  dated  October  16,  1885.  Three  de- 
fenses were  interposed :  Other  insurance,  in  violation  of  the 
conditions  of  the  contract ;  vacancy  of  the  house  insured,  in 
violation  of  such  conditions ;  and  that  appellee  burned  the 
building.  The  premises  were  destroyed  by  fire  on  November 
15,  1885. 

August  20,  1882,  appellee  procured  from  the  Agricultural 
Insurance  Company  a  policy  of  insurance  for  three  years,  in- 
suring him  against  loss  or  damage  by  fire,  to  the  extent  of 
$500  on  his  liouse  at  Norwood  Park,  Illinois,  and  $500  on 
his  furniture  therein,  such  policy  containing  a  clause  prohibit- 
ing other  insurance.  Dunlap  &  Swift  had,  prior  to  that  time, 
sold  the  house  and  lot  to  appellee,  and  received  from  him 
a  mortgage  thereon  to  secure  a  part  of  the  purchase  money; 
and  on  May  19,  1883,  they  obtained  from  the  Hartford  Fire 
Insurance  Company  a  policy  for  $1000  on  the  house,  insuring 
appellee  for  three  years  against  loss  or  damage  by  fire,  a  clause 
in  said  policy  declaring  the  same  void  in  case  of  other  insur- 
ance, or  the  vacancy  of  the  house  for  ten  days  without  written 
consent  indorsed  on  the  policy.  This  policy  was  delivered  to 
Dunlap  &  Swift,  and  appellee  paid  to  them  the  premium 
thereon.  The  policy  in  the  Agricultural  Insurance  Company 
expired  on  the  20th  of  August,  1885,  and  about  that  date,  and 
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on  or  before  the  22d  day  of  that  month,  said  company  deliv- 
ered to  appellee  a  second  policy  issued  by  it,  and  similar,  ex- 
cept as  to  dates,  to  that  bearing  date  August  20, 1882,  but  did 
not  collect  the  premium  thereon.  While  this  new  policy  was 
still  lying  on  the  desk  of  appellee,  one  Loehde,  an  insurance 
broker,  called  to  either  deliver  or  collect  a  bill,  and  saw  it 
lying  there,  and,  at  his  request,  appellee  authorized  him  to 
return  the  policy  to  the  Agricultural  Insurance  Company,  and 
place  the  insurance  in  one  or  another  of  the  several  companies 
for  which  he,  Loehde,  solicited  business,  and  said  policy  was 
retamed  by  Loehde  to  the  company  that  had  issued  it,  and  it 
was  cancelled.  On  August  22,  1885,  the  appellant  corpora- 
tion issued  its  policy  insuring  appellee  against  loss  or  damage 
by  fire,  to  the  extent  of  $500  on  said  house  and  $500  on  the 
furniture,  said  policy  providing  therein  that  it  should  be  void 
in  case  of  the  existence  or  subsequent  procurement  of  other 
insurance  of  the  property-  thereby  insured,  or  in  case  of  va- 
cancy. From  August  20,  1882,  until  the  latter  part  of  Sep- 
tember, 1885,  the  house  was  occupied  by  appellee  as  a  dwelling, 
but  he  vacated  the  same  some  time  in  September,  with  no  in- 
tent of  returning,  and  it  remained  vacant  from  that  time  until 
destroyed  by  fire.  On  October,  16,  1885,  appellee  procured, 
through  Loehde,  the  cancellation  of  the  policy  dated  August 
22,  1885,  and  the  appellant,  at  the  same  time,  issued  to  ap- 
pellee a  policy  for  $1000  on  the  house  alone,  for  a  term  com- 
mencing October  16,  1885,  and  ending  August  22, 1888,  said 
policy  containing  the  same  clauses  in  regard  to  other  insur- 
ance and  vacancy  that  were  contained  in  the  policy  that  was 
at  that  time  cancelled.  No  consent  in  writing  was  given  by 
any  of  the  companies,  by  indorsement  on  any  of  the  policies, 
to  other  insurance,  or  to  vacancy  of  the  house. 

First — The  substance  of  the  third  plea  of  appellant  was, 
that  the  policy  sued  on  provided  that  the  contract  of  insurance 
should  be  avoided  in  case  of  the  existence  of  other  insurance 
on  the  property  insured  by  said  policy,  unless  specially  agreed 
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to  in  writing  in  or  upon  said  policy ;  that  at  the  time  of  its 
issuance,  and  at  the  time  of  the  fire,  there  existed  upon  said 
property  other  insurance,  to- wit,  a  policy  issued  by  the  Hart- 
ford Fire  Insurance  Company,  insuring  appellee,  etc.,  and  that 
such  other  insurance  was  not  specially  agreed  to  in  writing  in 
or  upon  the  policy  in  suit.  The  replication  to  this  plea  was, 
that  there  did  not  exist,  at  the  time  of  the  issuance  of  the  policy 
sued  upon,  nor  at  the  time  of  the  destruction  by  fire  of  the 
property  thereby  insured,  any  other  insurance  upon  the  insur- 
able interest  of  appellee  in  said  property  destroyed  by  fire. 
There  can  be  no  existing  insurance  without  such  insurance 
is  valid  and  in  full  force,  and  capable  of  being  legally  enforced 
or  collected  in  case  of  the  destruction  of  the  property  insured. 
(New  England  Fire  and  Mar'me  Ins.  Co.  v.  Schettkr,  38  111.  166.)  i 

It  is  plain  the  Hartford  policy  was  inoperative  when  it  was  ! 

issued,  on  May  19,  1883,  for  the  reason  it  contained  a  provi- 
sion it  should  be  void  in  case  of  oth^r  insurance  upon  the  same 
property  without  written  consent  indorsed  upon  the  policy, 
and,  there  being  no  such  consent,  appellee  at  that  time  al- 
ready held  a  policy  insuring  his  house,  of  the  Agricultural 
Insurance  Company^  dated  August  20,  1882,  and  running 
three  years.  When,  however,  said  last  mentioned  policy  ex- 
pired, on  the  20th  of  August,  1885,  then  the  Hartford  policy 
immediately  attached,  and  became  operative  and  existing  in- 
surance. 

At  the  trial,  one  of  the  claims  of  appellant  was,  that  said 
Hartford  policy  continued  in  force  until  after  the  policy  in  suit 
was  issued,  and  after  the  fire,  while  appellee  contended  that 
as  the  Hartford  policy  contained  a  clause  the  same  would  be 
void  in  case  of  the  vacancy  of  the  house  for  ten  days  without 
written  consent  indorsed  on  the  policy,  and  as  he  removed 
from  the  house  in  September,  1885,  and  it  continued  vacant 
and  unoccupied  when  appellant  issued  its  policy  and  when  the 
fire  occurred,  and  as  there  was  no  consent  by  the  Hartford 
company  to  such  vacancy,  said  policy  had  ceased  to  be  exist- 
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ing  insurance,  and  the  liability  of  appellant,  under  the  policy 
in  suit,  attached  on  October  16, 1885,  and  continued  until  the 
house  was  burned,  on  the  15th  of  November  following.  Ap- 
pellee also  insisted,  at  the  trial,  the  policy  of  the  Hartford 
company  was  made  void  and  inoperative  by  the  policy  of  the 
Agricultural  Insurance  Company,  issued  in  1885,  and  by  the 
two  subsequent  policies  issued  by  appellant. 

A  provision  in  a  policy  it  shall  become  void  in  case  the  prem- 
ises are  left  vacant  or  unoccupied,  does  not  render  such  policy 
absolutely  void  upon  the  happening  of  such  event.  Such 
provision  is  made  for  the  benefit  of  the  insurer,  and  if  he  does 
not  elect  to  avoid  it,  but  waives  the  forfeiture,  neither  the  in- 
sured nor  third  parties  can  treat  the  insurance  as  void.  Insur- 
ance Co.  V.  Gariand,  108  111.  220 ;  Mitchell  v.  Lycomitig  Mutual 
Ins.  Co.  51  Pa.  St.  402;  Bigler  v.  N.  C.  C.  Ins.  Co.  22  N.  Y. 
402 ;  Landers  v.  Watertown  Fire  Ins.  Co.  86  id.  414 ;  David 
V.  Hartford  Ins.  Co.  13  Iowa,  69 ;  Carpenter  v.  P.  W.  Ins.  Co. 
16  Pet.  495. 

The  court,  at  the  instance  of  appellee,  gave  several  instruc- 
tions, to  the  effect  that  if  the  house  was  vacant  for  more  than 
ten  days  prior  to  the  15th  day  of  October,  1885,  without  the 
consent  of  the  Hartford  Fire  Insurance  Company,  then  the 
policy  issued  by  said  company  became  and  was  thenceforth 
invalid  and  void,  and  the  same  no  longer  constituted  insurance 
on  the  building  destroyed.  The  impropriety  of  these  instruc- 
tions is  manifest  when  it  is  considered  that  it  was  in  evidence 
that  in  the  proofs  of  loss  furnished  by  appellee  to  appellant 
he  swore  he  had  $1000  other  insurance  in  the  Hartford  com- 
pany, and  also  that  he  made  and  forwarded  to  the  latter  com- 
pany proofs  of  loss  based  on  this  policy  issued  by  it ;  and 
further,  that  there  was  no  evidence  the  Hartford  company  - 
had  ever  claimed  its  policy  was  avoided,  or  had  refused  to 
pay  the  loss.  The  mere  fact  of  vacancy  did  not  render  its 
policy  void,  but  only  voidable,  and  it  was  optional  with  the 
insurer  whether  it  would  avail  itself  of  that  ground  for  avoid- 
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ing  the  contract,  or  would  waive  the  breach  of  the  condition 
in  its  policy.  Assuming  the  burden  of  proof  was  upon  appel- 
lant, on  the  ground  it  alleged  in  its  plea  there  was  other  in- 
surance on  the  property,  to  show  the  Hartford  company  had 
waived  the  condition,  yet  the  truth  in  regard  to  that  matter 
would  be  peculiarly  within  the  knowledge  of  appellee,  and  the 
means  of  proving  it  especially  within  his  power  and  control, 
and  so  slight  testimony  would  be  sufficient  to  establish  on  its 
part,  prima  facie,  such  waiver.  The  facts  above  mentioned, 
in  connection  with  the  statement  in  appellee's  letter  of  the 
date  of  December  8,  1885,  that  he  entered  his  claim  against 
the  Hartford  company  for  the  total  loss  of  his  house,  in  accord- 
ance with  the  request  of  said  company,  was  evidence  to  go  to 
the  jury  as  proving,  or  tending  to  prove,  such  waiver.  We 
think  said  instructions  should  have  been  so  qualified  as  to 
submit  the  question  of  waiver  to  the  jury,  and  that  it  was 
error  to  give  them  without  such  modification. 

The  substance  of  instruction  No.  6,  given  for  appellee,  was, 
that  if  appellee,  subsequent  to  May  19,  1885,  and  prior  to  Oc- 
tober 16  of  that  year,  procured  insurance  on  the  property  in 
the  Agricultural  Insurance  Company,  then  the  jury  must  find 
the  Hartford  policy  was  not  existing  insurance  at  the  time  ap- 
pellant issued  its  policy.  This  was  very  clearly  erroneous. 
In  the  first  place,  the  second  policy  in  the  Agricultural  Insur- 
ance Company  appears  not  to  have  been  issued  until  after  the 
expiration  of  the  first  policy  of  said  company,  and  as  the  lia-  ^ 
bility  under  the  Hartford  policy  had  in  the  meantime  become 
operative,  and  as  said  second  Agricultural  Insurance  Company 
policy  contained  a  provision  against  other  insurance,  and  was 
therefore  void  itself  by  its  own  terms,  consequently  it  could 
not  aflFect  the  validity  of  the  Hartford  policy,  which  was  prior. 
And  even  if  this  were  not  so,  and  if  said  second  policy  was  at 
one  time  valid  and  subsisting  insurance,  yet  it  is  the  uncon- 
tradicted testimony  that  it  was  returned  to  the  Agricultural 
Insurance  Company,  and  cancelled  on  or  before  the  22d  of 
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August,  1885,  and  at  least  then,  if  not  before,  the  Hartford 
policy  became  existing  insurance.    ' 

The  seventh  instruction  for  appellee  was  equally  erroneous 
and  misleading.  The  substance  of  it  was,  that  if  appellee, 
subsequent  to  May  19,  1885,  took  out  other  insurance  on  the 
property  without  the  consent  of  the  Hartford  company,  then 
the  Hartford  policy  became  thenceforth  invalid  and  void,  and 
no  longer  constituted  insurance  on  the  building.  The.  only 
evidence  there  was  upon  which  to  base  the  instruction,  was 
that  in  regard  to  the  second  policy  of  the  Agricultural  Insur- 
ance Company,  and  that  in  regard  to  the  policies  of  August 
22  and  October  16, 1885,  issued  by  appellant*  The  Agricul- 
tural Insurance  Company's  policy  was,  as  we  have  seen,  not 
only  void,  but  was  cancelled ;  and  the  two  policies  procured 
from  appellant  contained  clauses  against  prior  insurance,  which 
rendered  them  invalid  if  the  Hartford  policy  was  in  force.  If 
the  latter  policy  was  existing  insurance,  it  could  not  be  inval- 
idated by  that  which  was  void  and  was  no  insurance. 

Second — Several  of  the  pleas  of  appellant  were  predicated 
upon  a  clause  in  its  policy,  to  the  effect  the  contract  of  insur- 
ance would  be  avoided  by  increase  of  hazard,  by  vacancy  or 
non-occupancy,  unless  specially  agreed  to  in  writing  in  or  upon 
the  policy.  This  court  has  decided,  either  expressly  or  in  legal 
principle,  in  a  number  of  cases,  that  where'  the  agent  of  an 
insurance  company,  at  the  time  he  issues  the  policy,  knows  of 
the  existent  vacancy,  and  makes  no  objection  on  that  account, 
and  receives  the  premium  from  the  assured,  it  will  be  a  waiver 
of  the  condition  in  respect  to  such  existing  vacancy.  Commer- 
dal  Ins.  Co.  v.  Spanknehle,  52  HI.  60 ;  Lycoming  Ins,  Co.  v. 
Barringer,  73  id.  230 ;  New  England  Fire  and  Marine  Ins.  Co, 
V.  Schettler,  38  id.  166 ;  ^tna  Ins.  Co.  v.  Maguire,  61  id.  342 ; 
Reaper  City  Ins.  Co.  v.  Jones,  62  id.  458. 

Upon  this  branch  of  its  defense,  appellant  relies  on  the  case 
of  Insurance  Co.  of  North  America  v.  Oarland,  108  111.  220. 
There,  the  policy  was  not,  in  the  first  instance,  issued  to  Mrs. 
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Garland,  and  the  premium  collected  from  her,  but  it  was  so 
issued  to  and  the  premium  paid  by  one  Maria  G.  McCotinell, 
who  afterward  made  an  assignment  of  it  to  Mrs.  Garland,  and 
the  consent  of  the  insurance  company  indorsed  thereon.   This 
was  in  effect  re-issuing  the  policy  to  another  person  upon  the 
same  terms  and  conditions  it  had  been  issued  before,  and  the 
unearned  premium  was  a  good  consideration  for  the  new  prom- 
ise made  by  the  company  to  the  assignee.     The  substitution 
of  Mrs.  Garland  for  Mrs.  McConnell  was  simply  to  place  the 
former  in  the  same  position  with  respect  to  all  rights  and  lia- 
bilities, under  the  policy,  the  assured  herself  occupied  before 
the  transfer.     The  undisputed  fact  in  that  case  was,  that  on 
the  day  the  transfer  was  made  and  consent  of  the  company- 
given,  the  agent  of  Mrs.  Garland  informed  the  insurance  agent 
the  house  was  vacant,  and  the  latter  told  him,  in  express  terms, 
that  he  had  "better  attend  to  that  part  of  the  business,  because 
it  would  not  amount  to  anything  if  the  house  was  destroyed, — 
they  would  not  be  liable  for  any  loss," — and  it  was  held,  that 
"under  such  circumstances"  the  consent  to  the  transfer  was  not 
"a  waiver  of  the  condition  altogether,"  and  the  company  would 
have  a  clear  right  to  insist  upon  performance  of  the  condition, 
and  until  that  was  done,  its  liability,  under  the  policy,  would 
not  attach.    In  other  words,  the  condition  of  the  policy,  under 
the  peculiar  circumstances  of  that  case,  was  regarded  as  a 
condition  precedent,  and  conformity  to  its  requirement  held 
necessary  before  the  liability  of  the  company  would  commence. 
In  the  present  case  the  testimony  of  appellee  was :    "I  told 
Mr.  Loehde  I  had  moved  out  of  the  house,  and  he  said  it  was 
all  right, — that  he  would  attend  to  it,  and  have  the  $600  fur- 
niture re-written  on  the  house ;  and  he  asked  me  whether  I  was 
going  to  have  it  rented.    I  told  him.  Yes,  sir,  I  was.    He  said 
that  would  be  all  right.    He  asked  me  whether  I  was  going  to 
rent  it.    I  told  him.  Yes,  sir,  I  was."   Loehde,  when  examined 
in  chief,  testified  that  appellee  told  him  "he  did  not  live  in  the 
house  now — other  people  were  living  in  it;"  but  when  called 
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in  rebuttal,  he  testified :  "I  asked  him  if  it  would  be  occupied, 
and  he  said,  *Yes,  sir.*  He  said  he  had  it  rented.  He  did  not 
state  there  was  somebody  occupying  the  house,  but  he  said  he 
would  have  it  rented.  I  asked  him  if  the  house  was  occupied, 
and  he  said,  *Yes,  sir,  I  will  have  it  rented.*  **  This  makes  the 
case  quite  diflFerent  from  the  Oarland  case,  where  the  assured 
was  informed,  in  positive  terms,  that  if  the  house  was  destroyed 
the  policy  would  not  amount  to  anything,  and  the  companj' 
would  not  be  liable  for  any  loss.  Here,  upon  the  assumption 
the  jury  believed  that  appellee  gave  a  substantially  correct 
statement  of  the  transaction,  they  might  find  it  to  be  a  fair 
presumption,  from  the  conduct  and  language  of  the  parties, 
that  the  intention  was  that  the  liability  of  the  company,  under 
the  policy,  should  attach  at  once,  and  continue,  unless  appel- 
lee allowed  the  hoase  to  remain  vacant  an  unreasonable  length 
of  time.  If  there  was  a  waiver  of  the  condition  of  the  policy 
against  vacancy,  and  it  was  merely  of  this  temporary  charac- 
ter, and  if  the  loss  occurred  after  the  expiration  of  a  reasonable 
time  for  procuring  an  occupant,  then  there  is  no  liability  on 
the  part  of  appellant,  and  whether  there  was  such  waiver,  and 
whether  such  reasonable  time  had  passed  prior  to  the  loss,  are 
questions  of  fact  for  the  jury. 

It  was  also  a  matter  of  controverted  fact,  upon  this  same 
branch  of  the  case,  whether  Loehde,  in  procuring  the  insur- 
ance, was  acting  as*  the  agent  of  appellant  or  of  appellee. 
The  modifications  made  by  the  court  to  the  first,  second  and 
fourth  instructions  asked  by  appellant,  improperly  and  erro- 
neously assumed  he  was  the  agent  of  the  latter,  instead  of 
submitting  that  question  to  the  jury.  It  is  no  part  of  our 
duty  to  weigh  the  evidence  bearing  upon  that  issue  of  fact, 
but  we  may  suggest  that  appellant  is  wrong  in  his  assumption 
that  the  circumstances  that  appellee  paid  Loehde  nothing  for 
his  services,  that  the  latter  received  his  pay  therefor  from  the 
insurance  company,  and  that  the  company  paid  him  a  com- 
mission on  all  the  business  he  transacted  for  it,  are  absolutely 
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immaterial,  and  that  it  was  so  decided  by  this  court  in  Lycom- 
ing Fire  Ins.  Co.  v.  JSuiin,  79  HI.  402.     All  that  was  there 
decided  was,  that  under  the  circumstances  of  that  case,  one 
Ludlum,  a  broker,  was  the  agent  of  Bubin,  and  not  of  the 
company,  and  that  the  fact  that  the  agent  of  the  company 
allowed  Ludlum  a  commission  did  not  change  the  character 
in  which  he  acted, — in  other  words,  was  not,  of  itself,  a  conclu- 
sive circumstance  to  show  he  was  the  agent  of  the  company. 
Third — Appellant  not  only  interposed  the  defenses  its  pol- 
icy was  void  because  there  was  other  insurance  on  the  prop- 
erty, and  because  the  house  was  vacant  and  unoccupied,  but 
made  the  further  defense  that  appellee  himself  set  fire  to  the 
building.    Where,  in  a  civil  action,  a  criminal  act  is  charged, 
the  authorities  are  in  conflict  upon  the  question  whether  thd 
rule  applicable  to  a  criminal  prosecution  or  that  applicable  to 
a  civil  suit  should  prevail  in  respect  to  the  degree  of  proof  re- 
quired.    In  this  State  it  has  been  held,  that  where,  in  civil 
cases,  a  criminal  offense  is  charged  in  the  pleadings,  such 
offense  must  be  proved  beyond  a  reasonable  doubt.    (CrandaU 
V.  Dawsony  1  Gilm.  556;  McConnel  v.  Mutual  Ins.  Co.  18  111. 
228  ;  Harbison  v.  Shook,  41  id.  141 ;  Sprague  v.  Dodge,  48  id. 
142.)    Instruction  No.  8  for  appellee  was,  however,  inaccu- 
rate, in  that  it  required  more  than  a  mere  preponderance  of 
the  evidence  in  order  to  establish  the  defenses  of  other  insur- 
ance and  vacancy. 

For  the  errors  mentioned  herein,  the  judgment  is  reversed, 
and  the  cause  remanded  to  the  Superior  Court  of  Cook  county 

for  another  trial. 

Jvdgment  reversed. 
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Joseph  Gregg 

V. 

George  M.  Hord. 
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1.  Fabtnebshif — hooks  of  account  of  the  firm — aa  ahpmng  the  course  ll^ 
of  dealings,  and  the  state  of  the  account  between  the  partners.  Although  .>^ 
partners  enter  into  a  written  agreement,  stating  the  terms  on  which  :  "tj 
the  business  is  to  be  conducted,  yet  if  there  be  a  long  course  of  dealing,  /^^ 
or  a  course  of  dealing  not  long,  but  still  so  long  as  to  demonstrate  that  ,  .^^ 
they  have  all  agreed  to  change  the  terms  of  the  original  written  agree-  ^^ 
ment,  they  may  be  held  to  have  changed  these  terms  by  their  conduct.  ,^ 
Such  course  of  dealing  may  be  shown  by  the  partnership  books.  'ifi 

2.  Where  a  partner  knows  of  charges  against  the  firm  upon  the  books  \i55 
of  the  firm,  and  makes  no  objection  or  complaint  against  them  as  being  -^ 
improper,  and  repeated  balances  have  been  struck  from  such  books,  of  :y. 
the  partnership  accounts,  the  master,  in  stating  the  partnership  ac-  -M 
count,  will  be  warranted  in  holding  that  such  books  contain  a  true  'fj^ 
statement  of  the  partnership  afEairs,  and  in  adopting  the  various  entries  U 
therein  made.  "| 

■I 

Appeal  from  the  Appellate  Court  for  the  First  District ; —  .5^ 

heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook  A 

county;  the  Hon.  Gwynn  Garnett,  Judge,  presiding.  '| 

This  was  a  bill  filed  by  Joseph  Gregg,  against  George  M.  f 

Hord,  for  an  accounting  between  them,  as  partners.     The  J 

business  in  which  the  firm  was  engaged  was  that  of  buying  < 

grain  in  Chicago,  and  shipping  the  same  to  southern  markets  ^ 

to  fill  orders,  or  for  sale  on  consignment.     The  business  was  ,  i 

carried  on  from  November  1,  1881,  to  May  1,  1886.     The  '^ 
following  is  the  agreement  of  co-partnership : 

"Chicago,  III.,  Nov.  i,  1881.  .  > 
"The  undersigned,  George  M.  Hord  and  Joseph  Gregg,  have 
this  day  formed  a  partnership  for  the  transaction  of  a  legiti- 
mate commission  business,  based  on  cash  orders,  George  M. 
Hord  to  furnish  the  capital  required,  and  to  pay  all  office  *and 
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clerical  expenses  and  stationery  bills, — profits  and  losses  to 
be  equally  divided,  after  paying  costs  of  telegrams  and  other 
expenses  incident  to  the  cash  business.  This  partnership  will 
last  for  five  years,  unless  sooner  dissolved  by  mutual  consent 
or  by  death  of  one  of  the  contracting  parties, — Joseph  Gregg 
to  give  his  entire  time  and  attention  to  the  business.  As  a 
protection  to  George  M.  Hord  against  losses,  Joseph  Gregg 
shall  each  year  leave  undrawn  $1000  of  his  share  of  the 
profits,  which  shall  accumulate  as  additional  capital  until  the 
termination  of  this  contract,  when  the  amount  shall  be  paid 
over  to  Joseph  Gregg.  George  M.  Hord, 

Joseph  Gregg." 

George  M.  Hord  was  also  a  member  of  the  firm  of  Hord 
Bros.  &  Go.  The  accounts  of  the  commission  business  of 
Gregg  &  Hord  were  partially  kept  on  the  books  of  the  latter 
firm,  under  the  headings  of  "Joseph  Gregg,  special,**  or  of 
"Southern  shipping  account."  Hord,  during  the  partnership, 
was  engaged  in  the  commission  business  on  the  Chicago  Board 
of  Trade,  to  which  he  gave  his  entire  attention.  The  accounts, 
so  far  as  kept  in  the  books  of  Hord  Bros.  &  Co.,  relate  only 
to  the  receipt  and  expenditure  of  money,  and  these  books  were 
balanced  every  six  months,  and  were  at  all  times  open  to  the 
inspection  of  Gregg. 

The  case  was  referred  to  the  master,  to  take  the  evidence 
and  state  an  account,  and  report  the  same  to  the  court,  to- 
gether with  his  finding.  The  master's  report  found  there  was 
due  from  Gregg  to  Hord  $2762.77.  Both  parties  filed  ex- 
ceptions to  the  report,  which  were  severally  overruled,  and 
decree  rendered  in  accordance  with  the  finding  of  the  master. 
Complainant  appealed  to  the  Appellate  Court,  where  the  de- 
cree was  affirmed,  and  he  prosecutes  this  further  appeal. 

Messrs.  P.  J.  Smith  &  Helmer,  for  the  appellant. 

Mr.  E.  A.  Otis,  for  the  appellee. 
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Mr.  Chief  Justice  Shope  delivered  the  opinion  of  the  Court : 

The  questions  presented  by  this  record  are  principally  ques- 
tions of  fact,  and  arise  upon  exceptions  to  the  report  of  the 
master.  The  first  exception  was  that  the  master  found  the 
firm  was  dissolved  by  the  act  of  the  complainant,  and  not  with 
the  consent  of  the  defendant.  We  think  the  evidence  fully 
warranted  him  in  such  finding.  On  the  30th  of  March,  1886, 
complainant  had  an  interview  with  defendant  with  relation  to 
his  leaving  the  firm.  On  the  next  day  he  wrote  the  defendant 
as  follows:  "As  I  told  you  yesterday,  a  certain  party  has 
offered  me  ample  capital  if  I  would  start  in  business  on  the 
Ist  of  May  next.  I  have  given  the  matter  careful  consider- 
ation, and  have  concluded  to  embrace  the  opportunity  and 
leave  your  firm  on  the  1st  of  May  next,  or  sooner,  if  we  can't 
get  along  pleasantly  till  then."  In  connection  with  the  other 
facts  and  circumstances  proved,  this  letter,  we  think,  warranted 
the  finding  of  the  master  and  the  decree  of  the  court  approving 
the  same. 

The  second  exception  is  to  the  finding  of  the  master  that 
the  complainant  was  not  entitled  to  any  credit  for  office  and 
clerical  expenses  and  stationery  bills,  which  had  been  charged 
to  the  "Southern  shipping  account"  by  the  defendant,  as  it  is 
claimed,  in  violation  of  the  partnership  agreement.  It  appears 
that  the  "Southern  shipping  account"  was  charged  with  vari- 
ous sums  of  money  paid  for  salaries  of  clerks,  book-keepers, 
errand  boys,  stenographers,  etc.,  aggregating  $4095.05,  and 
it  is  contended,  that  as  it  was  stipulated  in  the  original  arti- 
cles of  co-partnership  that  Hord  was  to  pay  all  office  and  cler- 
ical expenses  and  stationery  bills,  this  sum  should  have  been 
charged  to  him,  and  not  to  the  shipping  account  of  Gregg  & 
Hord,  and  that  as  the  master  adopted  the  entry  from  these 
books  of  account,  Gregg  was  thereby  compelled  to  pay  one- 
half  of  these  charges  wrongfully,  and  that  the  court  erred  in 
approving  the  report  of  the  master  in  that  respect.     All  the 
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items  of  the  account  to  which  objection  is  made  were  entered 
in  the  books  in  which  the  partnership  accounts  were  kept,  and 
to  which  Gregg  had  constant  and  unlimited  access,  and  of 
which  entries  he  had  knowledge,  and  to  which  he  made  no 
protest  or  objection,  so  far  as  shown  by  this  record,  until  after 
.he  had  determined  to  leave  the  firm  for  a  better  situation.    It 
was  contended  by  appellee  that  the  written  agreement  of  co- 
partnership was  modified  subsequently  to  its  execution,  so 
that  the  firm  was  to  be  charged  with  the  items  entering  into 
this  account,  and  he  and  his  two  sons  so  testified,  while,  on 
the  other  hand,  appellant  positively  denies  that  fact.   It  would 
seem  that  the  preponderance  of  the  evidence  upon  this  point 
is  with  the  defendant  below, — at  least,  it  can  not  be  said,  upon 
this  record,  that  the  court  erred  in  finding  the  fact  as  found  by 
the  master.    The  fact  that  complainant  knew  of  such  charges, 
and  made  no  objection,  aflFords  strong  corroboration  of  the  evi- 
dence of  defendant,  and  would  seem,  of  itself,  to  be  a  circum- 
stance tending  strongly  to  show  that  the  office  and  clerical 
expenses  were  rightfully  charged  to  the  firm.     In  Stuart  v, 
McKichan,  74  111.  122,  this  court  said:      "The  partnership 
books  of  account  are  presumed  to  contain  a  true  history  of 
the  business,  and  a  true  record  of  the  transaction  between  the 
partners.    In  the  absence  of  proof  to  the  contrary,  reliance  is 
properly  placed  on  such  books."     In  Collier  on  Partnership, 
sec.  210,  it  is  said :    In  ordinary  partnerships  nothing  is  more 
clear  than  this :    "that  although  partners  enter  into  a  written 
agreement,  stating  the  terms  on  which  the  joint  concern  is 
to  be  carried  on,  yet  if  there  be  a  long  course  of  dealing,  or  a 
course  of  dealing  not  long,  but  still  so  long  as  to  demonstrate 
that  they  have  all  agreed  to  change  the  terms  of  the  original 
written  agreement,  they  may  be  held  to  have  changed  those 
terms  by  conduct."   (See,  also.  Story  on  Partnership,  sec.  192 ; 
McCaU  V.  Mo88,  112  111.  493.)     We  are  of  opinion  that  the 
court  below  was  authorized  to  approve  the  accounting  upon 


Digitized  by  CjOOQ IC 


Gregg  v.  Hord.  617 


Opinion  of  the  Court. 


the  basis  of  the  entries  in  the  books,  without  regard  to  the 
stipulation  in  the  original  articles  of  partnership. 

The  third  exception  is,  that  the  master  found  the  complain- 
ant was  not  entitled  to  credit  on  account  of  the  discounts  and 
interest  charged  to  the  "Southern  shipping  account"  of  the 
firm.  The  complainant  insists  that  the  defendant  did  not 
furnish  the  capital  as  required  by  the  original  agreement,  and 
that  on  account  of  such  failure  it  became  necessary  to  discount 
drafts  against  merchandise  sold  and  consigned,  and  that  large 
amounts  of  money  were  paid  out  for  such  discounts  and  charged 
to  the  "Southern  shipping  account,"  and  that  complainant  was 
entitled  to  credit  for  one-half  thereof.  It  is  insisted,  also, 
that  this  was  rendered  necessary  by  a  failure  of  the  defendant 
to  furnish  money  to  carry  on  the  business  of  the  firm,  as  by 
the  article  of  co-partnership  he  was  bound  to  do.  It  is  only 
necessary  to  say  that  the  item  of  interest  charged,  $400,  was 
not  incurred  for  want  of  any  capital  with  which  to  carry  on 
the  business.  The  items  going  to  make  up  that  amount  were 
the  cost  and  expense  of  converting  drafts  drawn  against  ship- 
ments, into  money  at  Chicago.  Hord*s  testimony  shows,  un- 
contradicted upon  this  point,  that  on  many  occasions  where 
grain  was  shipped  to  a  customer,  and  drafts  dra^vn  and  nego- 
tiated at  the  Chicago  banks,  the  parties  to  whom  shipment 
was  made  refused  to  receive  the  grain,  and  allowed  the  drafts 
to  be  protested.  For  the  period  these  drafts  were  held  by  the 
banks  beyond  the  usual  time  to  collect  them,  interest  was 
charged  and  paid  thereon.  It  clearly  appears  that  Gregg 
knew  of  such  charges,  and  made  no  complaint  that  they  were 
not  proper  charges  against  the  firm,  and  what  is  said  in  re- 
spect of  the  second  exception  applies  with  equal  force  here. 
Both  parties  having  daily  access  to  the  several  books  of  ac- 
count in  which  the  firm  accounts  were  kept,  and  having  struck 
repeated  balances  of  the  partnership  accounts,  without  com- 
plaint or  objection  until  after  the  dissolution,  the  master  was 
warranted  in  holding  that  the  books  contained  the  true  state- 
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ment  of  the  affairs  of  the  partners  as  between  themselves,  and 
in  computing  the  balance  as  shown  upon  the  books. 

We  have  carefully  examined  the  evidence  in  this  case,  and 
are  satisfied  that  the  decree  is  fully  justified,  and,  finding  no 
substantial  error,  the  decree  must  be  aflSrmed. 

Decree  affirmed. 


The  People  ex  rel,  George  Hunt,  Attorney  General, 

V. 

The  National  Savings  Bank. 

Filed  at  Ottawa  October  4, 1889. 

1.  Banks  and  bankino — limit  in  charter  as  to  time  of  making  wb- 
Bcription  to  capital  stock — and  the  extent  of  such  subscription  required. 
The  charter  of  "The  Kendall  County  Banking  Company,"  the  name  of 
which  was  claimed  to  have  been  changed  on  June  1, 1872,  to  the  "Na- 
tional Sayings  Bank/'  was  granted  by  the  legislature  of  this  State  on 
March  29, 1869.  The  tenth  section  of  the  charter  provides :  "Thia  act 
shall  be  void,  unless  said  corporation  shall  organize  and  proceed  to 
business  within  two  years  after  the  passage  of  this  act."  The  third  sec- 
tion declares :  "The  capital  stock  of  said  corporation  shall  be  $50,000, 
with  power  to  increase  the  same  to  $150,000,  and  shall  be  divided  into 
shares,"  etc.  Only  $10,000  of  the  $50,000  capital  stock  was  subscribed 
and  paid  in  within  the  two  years  limited  by  the  charter :  He/d,  that 
until  all  the  capital  stock  was  subscribed,  the  company  had  no  authority 
to  commence  doing  business,  and  that  not  having  been  done  isritliin 
the  time  prescribed,  after  the  expiration  of  the  two  years  the  charter 
became  void. 

2.  A  clause  in  the  eighth  section  of  the  charter  provides  that  'before 
said  corporation  shall  commence  business,  the  stockholders  shall  pay 
the  several  amounts  subscribed  in  full, "  etc.  The  words  "several  amounts 
subscribed,"  do  not  mean  the  several  amounts  subscribed  which  may 
aggregate  less  than  the  capital  stock  specified  in  the  charter,  but  the 
several  amounts  subscribed  which  together  make  tip  the  full  amount 
of  the  capital  stock.  And  as  less  than  the  $50,000  of  capital  stock,  re- 
quired by  the  charter,  was  paid  in  during  the  two  years  after  its  passage, 
the  company  was  never  legally  in  a  position  where  it  could  "proceed 
to  business"  during  that  period,  and  consequently  the  charter  become 
void  under  the  tenth  section. 
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3.  Same— /ormer  decuiion.  The  case  of  Allman  v.  Havana,  Rantoul 
and  Eastern  Railroad  Co.  88  111.  521,  is  not  entirely  overruled  by  the 
case  of  Peoria  and  Pekin  Union  Ry,  Co.  v.  Peoria  and  Farming  ton  Ry. 
Co,  105  111.  110.  On  the  contrary,  it  is  indorsed  and  quoted  from  in 
Temple  v.  Lemon,  112  111.  51.  It  stands  as  authority  for  the  position, 
that,  where  the  charter  of  a  corporation  says  its  capital  stock  "shall  be" 
a  certain,  fixed  sum,  the  corporation  can  not  enter  upon  its  regular 
business  until  the  whole  of  such  sum  shall  have  been  subscribed,  unless 
the  intention  of  the  legislature  to  permit  it  to  do  so,  is  apparent  from 
the  language  of  the  charter  itself. 

4.  But  although  the  capital  of  a  corporation  is  fixed  by  its  charter  at 
a  certain  sum,  and  without  that  sum  being  subscribed  it  can  not  "pro- 
ceed to  business,**  yet  the  company  may  perform  such  acts  as  are  neces- 
sary to  perfect  its  organization,  and  to  prepare  it  for  entering  upon  its 
regular  business,  before  the  whole  capital  stock  has  been  subscribed. 

5.  Same — whether  a  State  bank  may  adopt  the  word  ** National"  as  a 
part  of  its  Tiame,  It  is  a  matter  of  very  serious  doubt,  under  the  re- 
strictions in  section  5243  of  the  National  Banking  a<;t,  whether  a  State 
bank  doing  business  exclusively  under  the  laws  of  a  State  can  legally 
adopt  the  word  "National"  as  a  part  of  its  corporate  name. 

Writ  of  Errob  to  the  Circuit  Court  of  Cook  county ;  the 
Hon.  M.  F.  TuLEY,  Judge,  presiding. 

At  the  January  Term  1886  of  the  Cook  County  Circuit  Court, 
an  Information  in  the  nature  of  quo  warranto  was  filed  against 
the  defendant  in  error,  the  National  Savings  Bank.  There- 
upon defendant  filed  its  plea,  setting  up  the  following  special 
act  of  the  legislature : 

"An  act  to  incorporate  the  Kendall  County  Banking  Com- 
pany;  in  force  March  29,  1869. 

"Section  1.  Beit  enacted  by  the  Peojde  of  the  State  of  Illinois, 
represented  in  the  General  Assembly:  That  Warren  M.  Sweet- 
land,  John  A.  Coy,  and  all  such  persons  as  shall  become  stock- 
holders in  the  corporation  hereby  created,  and  their  successors, 
shall  be  a  body  politic  and  corporate,  by  the  name  and  style 
of  *The  Kendall  County  Banking  Company,'  and  shall  have  a 
common  seal,  which  they  may  alter  or  renew  at  pleasure; 
power  to  plead  and  be  impleaded,  defend  and  be  defended,  in 
all  courts  of  law  and  equity ;  to  have  and  exercise  powers  in- 
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cident  to  corporate  bodies.    Said  corporation  shall  be  located 
in  the  county  of  Kendall  and  State  of  Illinois. 

"Sec.  2.  A  majority  of  the  corporators  herein  named  may 
proceed  to  open  books  for  subscription  to  the  stock  of  said 
corporation,  and  shall,  at  the  same  time  or  thereafter,  desig- 
nate a  time  and  place  for  the  first  election  of  directors  of  said 
corporation  by  parties  subscribing  to  the  stock  thereof,  and 
each  share  of  stock  so  subscribed  for  shall  be  entitled  to  one 
vote. 

"Sec.  3.  The  capital  stock  of  said  corporation  shall  be  §50,- 
000,  with  power  to  increase  the  same  to  $150,000,  and  shall 
be  divided  into  shares  of  $100  each,  which  shares  shall  be 
deemed  personal  property,  subject  to  taxation,  and  shall  be 
transferable  on  the  books  of  the  corporation  in  accordance 
with  the  rules  thereof. 

"Sec.  4.  The  said  corporation  shall  have  power  to  borrow 
money,  and  to  receive  money  on  deposit  and  pay  interest 
thereon ;  and  to  loan  money,  either  within  or  without  this 
State,  at  any  rate  of  interest,  not  exceeding  that  now  or  here- 
after allowed  by  law,  to  private  individuals ;  and  to  discount 
loans, — and  in  computation  of  time  thirty  days  shall  be  deemed 
a  month,  and  twelve  months  a  year, — and  to  make  such  loans 
payable  either  within  or  without  this  State,  and  to  take  such 
securities  therefor,  real,  personal,  or  both,  fis  the  directors  or 
managers  of  said  corporation  shall  deem  suflScient,  and  may 
secure  the  payment  of  such  loans  by  deeds  of  trust,  mortgages 
or  other  securities,  either  within  or  without  this  State ;  may 
buy  and  sell  negotiable  paper  and  other  securities ;  may  pur- 
chase and  sell  real  estate,  and  shall  have  the  power  to  convey 
the  same  in  any  mode  prescribed  by  the  by-laws  of  said  cor- 
poration; may  accept  and  execute  all  such  trusts,  whether 
fiduciary  or  otherwise,  as  shall  or  may  be  committed  to  it  by 
any  person  or  persons,  or  by  the  order  or  direction  of  any 
court  or  tribunal,  or  other  legally  constituted  authority  of  the 
State  of  Illinois,  or  of  the  United  States,  or  elsewhere ;  may 
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make  such  special  regulations  in  reference  to  trust  funds  or 
deposits  left  for  accumulation  or  safe  keeping  as  shall  be 
agreed  upon  with  depositors  or  parties  interested,  for  the  pur- 
pose of  accumulating  or  increasing  the  same ;  may  issue  letters 
of  credit  and  other  commercial  obligations, — ^not,  however,  to 
circulate  as  money, — and  may  secure  the  payment  of  any  loans 
made  to  said  corporation  in  any  way  the  directors  of  said  cor- 
poration may  prescribe. 

"Sec.  5.  Married  women  and  minors  may,  in  their  own 
names,  subscribe  for  stock  and  deposit  money  with  said  cor- 
poration, and  receive  certificates  of  stock  and  deposits  in  their 
own  names,  which  stocks  and  deposits  shall  be  subject  to  their 
disposal  and  order  only. 

"Sec.  6.  The  said  corporation  shall  have  power  to  purchase 
and  hold  such  real  estate  as  may  be  necessary  for  the  trans- 
action of  a  bona  fide  banking  business,  and  to  take  and  hold 
any  real  estate  as  security  for  and  in  payment  of  loans  and 
debts  due  or  to  become  due  to  the  corporation ;  and  to  pur- 
chase real  and  personal  estate  at  any  sale  to  enforce  its  se- 
curities or  the  payment  of  debts  due,  made  by  virtue  of  any 
process,  mortgage  or  deed  of  trust,  and  to  hold,  use,  improve, 
lease  or  sell  and  convey  the  same.  Said  corporation  may 
make,  alter  and  amend  such  by-laws,  rules  and  regulations 
as  are  not  inconsistent  with  the  laws  of  this  State  or  the  United 
States :  Provided,  that  any  real  estate  sold  under  deed  of  trust 
or  other  conveyance  held  as  security  by  said  corporation,  may 
be  redeemed  by  the  debtor,  his,  her  or  their  heirs  or  creditors, 
by  the  payment  of  the  full  amount  of  debt  and  costs,  with  ten 
per  cent  interest  on  same,  at  any  time  within  twelve  months 
after  such  sale :  And  provided,  also,  that  no  real  estate  which 
may  become  the  property  of  said  corporation,  except  such  as 
may  be  reasonably  necessary  in  the  transaction  of  a  bona  fide 
banking  business,  shall  be  held  by  said  corporation  for  a  longer 
period  than  may  be  reasonably  necessary  to  enable  said  cor- 
poration to  sell  and  dispose  of  the  same  to  advantage. 
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"Sec.  7.  The  business  of  said  corporation  shall  be  con- 
ducted by  a  board  of  not  less  than  five  directors,  to  be  elected 
annually  by  the  stockholders,  who  shall  hold  their  offices  until 
their  successors  are  elected  and  qualified.  The  directors  shall 
be  stockholders,  and  residents  of  the  said  county.  Each  share 
of  stock  shall  be  entitled  to  one  vote,  and  may  be  cast  in  per- 
son or  by  proxy.  The  board  of  directors  shall  elect  a  president 
and  cashier,  and  such  other  officers  and  agents  may  be  ap- 
pointed or  employed  as  said  corporation  or  its  officers  may 
see  proper. 

"Sec.  8.  Before  said  corporation  shall  conunence  business  the 
stockholders  shall  pay  the  several  amounts  subscribed  in  full, 
and  no  increase  of  said  capital  stock  shall  be  made  at  any 
time  unless  the  amount  thereof  shall  be  paid  into  said  corpo- 
ration at  the  time  of  the  issue  of  such  stock,  and  the  whole 
capital  stock,  including  such  increase,  shall  not  exceed  in 
amount  the  actual  value  of  the  property  of  said  corporation 
at  the  time  of  the  issue  of  such  increased  stock. 

"Sec.  9.  Whenever  default  shall  be  made  in  the  payment  of 
any  debt  or  liability  contracted  by  said  corporation,  the  stock- 
holders shall  be  held  individually  responsible  for  an  amount 
equal  to  the  amount  of  stock  held  by  them,  respectively,  and 
such  liability  shall  continue  until  three  months  after  an  as- 
signment of  the  stock,  and  publication  of  a  notice  thereof  in 

a  newspaper  published  at  the  said of ,  ui 

the  county  of  Kendall  and  State  of  Illinois. 

"Sec.  10.  This  act  shall  be  void  unless  said  corporation 
shall  organize  and  proceed  to  business  within  two  years  after 
the  passage  of  this  act. 

"Sec.  11.  No  director  of  said  corporation  shall  be  indebted 
to  said  corporation,  either  directly  or  indirectly,  at  any  time, 
to  any  amount  greater  than  seventy-five  per  centum  of  the 
amount  of  the  capital  stock  held  by  such  director,  in  his  own. 
name,  in  good  faith,  as  his  own. 
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"Sec.  12.  This  act  shall  be  deemed  a  public  act,  and  shall  .^ 

be  in  force  from  and  after  its  passage."  .^ 

The  plea  further  states  that  the  said  charter  was  immedi- 
ately accepted,  books  for  subscription  were  opened,  and  stock 
to  the  amount  of  $10,000  was  subscribed  for  and  paid  up  in 
full;  that  on  August  2,  1870,  said  stockholders  met  at  Mil- 
lington,  in  Kendall  county,  and  elected  five  directors,  to  serve 
one  year,  and  until  their  successors  were  elected  and  qualified. 
The  same  day  the  directors  elected  a  president,  cashier  and 
secretary  pro  tern,  and  ordered  the  cashier  to  procure  a  place  y 

of  business,  and  pay  the  expenses  incurred  for  books,  furniture 
and  other  fixtures,  and  they  adopted  a  corporate  seal.  A 
place  of  business  was  secured  in  Millington,  books  opened,  ^^ 

and  a  general  banking  business  transacted  until  June  1, 1872.  ^^i 

On  June  1, 1872,  pursuant  to  notice,  the  stockholders  changed  ''4 

the  name  to  "National  Savings  Bank,"  changed  the  location  | 

to  Chicago,  increased  the  number  of  directors  to  nine,  and  '^ 

increased  the  capital  stock  to  $200,000.  Meetings  were  held 
in  Chicago  July  1,  1873,  July  2,  1873,  August  5,  1873,  and 
July  2,  1874,  and  no  stockholders'  or  directors'  meetings  were  .  ^t 

held  after  that  time,  no  officers  or  directors  elected,  and  no  'j 

■'^ 

H 


.'a 


i^ 


i 


actual  business  done,  until  November  30,  1885,  but  that  at 
short  intervals  during  all  said  time  the  stockholders  solicited 

farther  subscriptions  to  the  capital  stock,  offered  their  stock  ^^J 

for  sale,  and  frequently  and  persistently  endeavored  to  induce  -J 

said  corporation  to  resume  business.    On  November  24, 1885,  •,■ 

subscriptions  to  the  amount  of  $190,000  were  obtained,  and  '.4 

on  November  30, 1885,  a  meeting  of  stockholders  was  held  in  ^ 

Chicago,  and  nine  directors  were  elected,  who  proceeded  to  J 

organize  by  the  election  of  officers,  and  ordered  them  to  pro-  ^ 

ceed  to  the  transaction  of  business,  under  the  charter,  which  \^ 

the  officers  then  proceeded  to  do.    On  December  3,  1885,  the  -j 

full  amount  of  $190,000  last  subscribed  was  paid  in,  making  . ; 

full  payment  of  the  total  capital  of  $200,000.     Said  corpo-  ' 
ration  thereupon  entered  upon  and  engaged  in  a  general  bank- 
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ing  business  (not  including  the  issuing  of  bills  to  circulate 
as  money)  in  the  city  of  Chicago  and  State  of  Illinois. 

The  People,  by  the  Attorney  General,  demurred  to  said  plea, 
which  demurrer  was  by  the  court  overruled.  The  Attorney 
General  elected  to  stand  by  the  demurrer,  and  the  court  there- 
upon entered  judgment  for  the  defendant.  Overruling  said 
demurrer  is  assigned  as  error,  and  the  case  is  brought  here 
for  the  consideration  of  this  court  as  to  the  sufl5ciency  of  said 
plea  to  justify  the  defendant  in  the  exercise  of  its  supposed 
powers  and  franchises. 

Mr.  George  Hunt,  Attorney  General,  for  the  plaintiffs  in 
error. 

Mr.  George  C.  Christian,  and  Mr.  D.  M.  Hillis,  for  the 
defendant  in  error. 

Mr.  Justice  Magrudbr  delivered  the  opinion  of  the  Court  : 

An  Act  to  incorporate  "The  Kendall  County  Banking  Com- 
pany," whose  name  is  claimed  to  have  been  changed,  on  June 
1,  1872,  to  The  "National  Savings  Bank,"  was  passed  by  the 
Legislature  of  this  State  on  March  29, 1869.  Its  10th  section 
is  as  follows :  "This  act  shall  be  void,  unless  said  corporation 
shall  organize  and  proceed  to  business  within  two  years  after 
the  passage  of  this  Act." 

The  3d  section  of  the  act  provides  as  follows :  "The  cap- 
ital stock  of  said  corporation  shall  be  $50,000.00,  with  power 
to  increase  the  same  to  $160,000.00,  and  shall  be  divided  into 
shares  of  $100.00  each,"  etc.  On  August  1, 1870,  one  person 
subscribed  for  95  shares,  and  five  persons,  each  for  one  share, 
making  a  total  subscription  of  $10,000.00,  which  was  paid  in, 
on  that  day,  in  money.  It  is  admitted,  that  no  more  of  the 
capital  stock  was  subscribed  for  or  paid  in,  until  November 
24,  1885. 

The  terms  of  the  charter  are  as  positive,  as  they  are  explicit, 
that  the  capital  stock  "shaU  fee"  $50,000.00.     Until  all  the 
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capital  stock  was  subscribed,  the  company  had  no  authority 
to  commence  doing  business.  Having  failed  to  get  more  than 
one  fifth  of  the  required  subscriptions  during  the  two  years,  it 
was,  of  course,  unable  to  "proceed  to  business"  wi1?hin  that 
period,  in  accordance  with  the  10th  section  of  the  charter.  It 
follows,  that,  after  March  29,  1871,  the  act  in  question  be- 
came void. 

That  the  law  is  as  here  stated  will  appear  by  a  reference  to 
the  authorities.  Redfield  on  Railways  (Vol.  1,  4th  ed.  page  65) 
says :  "Where  business  corporations  are  created  with  a  definite 
capital,  it  is  regarded  as  equivalent  to  an  express  condition, 
that  the  whole  stock  shall  be  subscribed  before  the  company 
can  go  into  full  operation."  (referring  to  Shutz  v.  The  S.  <£ 
T.  Railw.  Co.  9  Mich.  269 ;  The  Peapk  v.  The  Troy  House  Co. 
44  Barb.  625,  and  other  cases.) 

Boone  on  corporations  says :  "Where  the  capital  stock  and 
the  number  of  shares  are  fixed,  a  corporation  cannot  commence 
the  business,  to  carry  on  which  it  is  created,  before  the  whole 
stock  is  subscribed,  unless  by  legislative  enactment."  (refer- 
ring to  S.  M.  dt  M.  R.  JR.  Co.  V.  Anderson,  61  Miss.  829 ;  Liv- 
escy  V.  Omaha  Hotel,  5  Neb.  50 ;  Hughes  v.  Antietam  Man.  Co. 
34  Md.  316 ;  Troy  d  Greenfield  R.  R.  Co.  v.  Newton,  8  Gray, 
596;  PenobscoU  R.  R.  Co.  v.  White,  41  Me.  512;  Oldtown 
Lincoln  R.  R.  Co.  v.  Veazie,  39  id.  571 ;  Fox  v.  A.  C.  S.  dt  V. 
Turnpike  Co.  46  Ind.  31 ;  Willamette  Freighting  Co.  v.  Stannus, 
4  Ore.  261,  and  other  cases). 

In  Morawetz  on  Private  Corporations  (sees.  137,  408,  781) 
it  is  said :  "If  the  capital  of  a  corporation  is  fixed  by  its  char- 
ter at  a  certain  amount,  the  company  has  no  authority  by  law 
to  begin  the  prosecution  of  its  enterprise,  until  the  whole 
amount  of  capital  has  been  subscribed.  *  *  *  In  the  ab- 
sence of  some  provision,  indicating  a  contrary  intention,  the 
subscription  of  the  entire  capital,  fixed  by  the  charter,  is  al- 
ways a  condition  precedent  to  the  right  of  the  company  to 
begin  the  prosecution  of  its  main  enterprise.    ♦    *     *    Until 

40—129  Ilii*. 
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the  amount  of  capital,  fixed  by  the  charter,  has  been  sub- 
scribed, the  right  of  the  company  to  begin  to  carry  on  business 
remains  inchoate,"  ♦  ♦  *  (referring  to  Bray  v.  FariceU, 
81  N.  Y:  607;  AUman  v.  Havana,  etc.  R.  R.  Co.  88  El.  521; 
Peoria,  etc.  R.  R.  Co.  v.  Preston,  35  Iowa,  118 ;  Barry  v.  Mer- 
chants  Exchange  Co.  1  Sandf.  Ch.  280 ;  Hightoicer  v.  Thornton, 
8  Ga.  499,  etc.) 

The  rule,  here  aimounced,  is  justified  alike  by  the  claims  of 
honesty  and  by  the  demands  of  public  policy.  Those,  who 
deal  with  a  corporation,  look  to  its  charter,  in  order  to  ascer- 
tain the  extent  of  the  means  contributed  to  it,  and  in  order  to 
judge  of  its  ability  to  meet  its  engagements  and  perform  its 
undertakings.  They  are  deceived  and  lulled  into  a  false  se- 
curity, when  the  company  is  permitted  to  do  business  on  a  less 
capital  than  that  fixed  in  the  Act  of  incorporation. 

Counsel  for  defendant  in  error  refer  to  certain  cases,  which, 
we  think,  are  either  distinguishable  from  the  case  at  bar,  or 
sustain  the  views  of  the  text  writers  above  quoted.  In  Minor 
V.  Mechanics'  Bank,  1  Pet.  44,  the  language  of  the  charter  was: 
"the  capital  stock  ♦  *  *  may  consist  of  $500,000.00,"  etc.; 
the  Court  construed  "may"  in  its  ordinary  sense,  and  held 
that  it  was  not  clear,  that  the  legislature  intended  to  require 
the  capital  to  be  $600,000.00.  In  Lessee  of  Frost  v.  Frostherg 
Coal  Co.  24  How.  278,  and  McCartney  v.  C.  dt  E.  R.  R.  (Jo, 
112  111.  611,  the  capital  stock  was  all  subscribed,  before 
operations  were  begun.  In  New  Haven  dt  Derby  R.  R.  Co.  v. 
Chapman,  38  Conn.  56,  where  the  capital  was  $500,000.00, 
and  the  directors  began  the  construction  of  the  railway,  when 
$416,700.00  had  been  subscribed,  leaving  $83,300.00  unsub- 
scribed, the  charter  expressly  permitted  the  construction  of 
the  road  to  be  commenced,  whenever  $100,000.00  of  the  cap- 
ital stock  should  have  been  subscribed.  In  Perki?i^  v.  Sanders, 
56  Miss.  733,  although  the  resolution,  conferring  authority  to 
make  the  contract,  sued  on,  may  have  been  passed  before  all 
the  stock  was  subscribed,  yet  the  contract  was  not  executed 
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until  thereafter.  In  Allman  v.  Havana,  Rantovl  dt  Eastern 
R.  R.  Co.  88  HI.  621,  this  Court  said:  "The  capital  stock  was 
fixed,  definitely,  at  $1,000,000.00,  to  be  divided  into  10,000 
shares,  of  $100.00  each,  and  that  amount  must  have  been 
subscribed  before  the  corporation  could  have  a  legal  existence. 
It  was  a  condition  precedent  to  the  legal  existence  of  the  com- 
pany. There  is  nothing  in  the  "articles"  or  in  the  statute, 
which  authorizes  the  corporation  to  commence  operations, 
when  a  less  amount  is  subscribed.  Very  many  charters  might 
be  cited,  which  declare,  where  a  less  amount  than  the  whole 
capital  stock  is  subscribed,  the  corporation  may  proceed  in 
their  business ;  but  nothing  of  that  sort  is  found  in  this  case." 

To  say,  that  all  the  capital  stock  must  be  subscribed,  before 
the  corporation  can  have  a  ''legal  existence,"  is  not  the  same 
as  saying,  that  such  stock  must  all  be  subscribed,  before  the 
corporation  can  enter  upon  the  transaction  of  its  regular  busi- 
ness. In  this  respect,  the  language  of  the  AUman  case,  al- 
though appropriate,  when  used  in  reference  to  the  charter  of 
a  company,  organized  under  the  general  railroad  law,  such 
as  was  there  under  consideration,  may  be  too  broad,  when 
applied  to  the  charter  of  the  defendant  in  error,  the  first  sec- 
tion of  which  provides,  "that  Warren  M.  Sweetland,  John  A. 
Coy  and  all  such  persons,  as  shall  become  stockholders  in  the 
corporation  hereby  created,  and  their  successors,  shall  be  a  body 
politic,"  etc.  Although  the  capital  of  a  corporation  is  fixed 
by  its  charter  at  a  certain  sum,  the  company  has  a  right  to 
perform  such  acts,  as  are  necessary  to  perfect  its  organiza- 
tion, and  to  prepare  it  for  entering  upon  its  regular  business, 
before  the  whole  capital  has  been  subscribed.  (Morawetz  on 
Private  Corp.  sees.  408  and  409.) 

But  counsel  are  mistaken  in  supposing,  that  the  Allman  case 
is  entirely  overruled  by  the  case  of  P.  d  P.  U.  Ry.  Co,  v.  P. 
dt  F.  Ry.  Co,  105  HI.  110.  On  the  contrary,  it  is  endorsed  and 
quoted  from  in  Temple  v.  Lemon,  112  lU.  51.  It  stands  as 
authority  for  the  position,  that,  where  the  charter  of  a  corpo- 
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ration  says  its  capital  stock  ''shall  be"  a  certain,  fixed  sum,  the 
corporation  cannot  enter  upon  its  regular  business,  until  the 
whole  of  such  sum  has  been  subscribed,  unless  the  intention 
of  the  Legislature  to  permit  it  to  do  so,  is  apparent  from  the 
language  of  the  charter  itself.  No  such  intention  appears  in 
the  act,  incorporating  "The  Kendall  County  Banking  Com- 
pany." 

By  the  terms  of  that  act,  all  the  capital  stock  was  actually 
required  to  be  paid  in,  before  business  could  be  commenced. 

The  eighth  section  is  as  follows : 

"Before  said  corporation  shall  commence  business,  the  stock- 
holders shall  pay  the  several  amounts  subscribed  in  full ;  and 
no  increase  of  said  capital  stock  shall  be  made  at  any  time, 
unless  the  amount  thereof  shall  be  paid  into  said  corporation 
at  the  time  of  the  issue  of  such  stock ;  and  the  whole  capittU 
stock,  including  such  increase,  shall  not  exceed,  in  amount,  the 
actual  value  of  the  property  of  said  corporation  at  the  time  of 
the  issue  of  such  increased  stock." 

The  words,  "the  several  amounts  subscribed,"  do  not  mean 
the  several  amounts  subscribed,  which  may  aggregate  less 
than  the  capital  stock,  but  the  several  amounts  subscribed, 
which  together  make  up  the  full  amount  of  the  capital  stock. 
This  will  be  apparent  from  the  phraseology  of  the  sections, 
which  precede  the  8th  section.  It  is  also  apparent  from  the 
language  of  the  second  clause  of  the  8th  section,  beginning : 
"'and  no  increase  of  said  capital  stock  shall  be  made,"  etc. 
The  words,  "said  capital  stock"  refer  back  to  the  words,  "the 
several  amounts  subscribed."  "Said  capital  stock"  in  the 
second  clause,  is  the  same  thing  as  "the  several  amounts  sub- 
scribed," in  the  first  clause.  The  two  expressions  are  used 
interchangeably. 

If  the  amount  of  every  increase  of  the  capital  stock  must 
be  paid  in,  the  same  reasoning  and  the  same  policy  w^ould 
require  the  original  capital  stock  itself  to  be  paid  in.  The 
natural  construction  of  the  first  and  second  clauses  of  the  8.h 


Digitized  by  CjOOQ IC 


The  People  ex  rel.  v.  Nat.  Savings  Bank.  629 

Opinion  of  the  CJourt. 


.     Digitized  by  VjOOQIs 


^. 


^ 


m 


m 


section  is  this :  before  the  corporation  shall  commence  busi-  ^| 

ness,  the  amounts  subscribed  to  make  up  the  capital  stock 
shall  be  paid  in  full,  and  any  increase  over  the  amounts  so 
subscribed  shall,  also,  be  paid  in  full  at  the  time  of  issuing  v3 

the  stock  therefor.  -'h 

If  we  are  correct  in  this  view,  then  as  only  $10,000.00  of  '|^ 

the  $50,000.00  of  capital  stock,  required  by  the  act,  was  paid  v| 

in  during  the  two  years  after  its  passage,  the  company  was  ^ 

never  legally  in  a  position,  where  it  could  "proceed  to  business" 
during  that  period,  and  consequently  the  act  became  void 
under  the  10th  section  thereof. 

We  cannot  refrain  from  saying,  that  the  new  name,  selected 
by  the  Company — ^"'National  Savings  Bank," — is,  in  our  opin- 
ion, an  unfortunate  one.  It  is  generally  understood,  that 
savings'  banks  are  patronized  chiefly  by  the  poorer  and  labor- 
ing classes  of  the  community.  The  use  of  the  word,. "Na- 
tional," might  convey  to  their  minds  the  impression,  that  the 
bank  was  organized  under  the  Act  of  Congress  in  relation  to  .j:^ 

National  Banks.     Indeed,  it  is  a  serious  question,  whether,  i^; 

under  the  terms  of  the  latter  act,  the  name  can  be  legally  made  -^ff} 

use  of  at  all.  Section  5243  of  the  National  Banking  Act  is  as 
follows :  "All  banks,  not  organized  and  transacting  business 
under  the  national  currency  laws,  or  under  this  Title,  and  all  '^^ 

persons  or  corporations,  doing  the  business  of  bankers,  brokers  "% 

or  savings  institutions,  except  savings-banks,  authorized  by  $ 

Congress  to  use  the  word  "National,"  as  a  part  of  their  corpo-  '"il 

rate  name,  are  prohibited  from  using  the  word  "national,"  as  f  ^! 

a  portion  of  the  name  or  title  of  such  bank,  corporation,  firm 
or  partnership, "  etc.  *,  i 

For  the  reasons,  herein  stated,  the  judgment  of  the  Circuit 
Court  is  reversed. 

Judgment  reversed^ 
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William  J.  Mettlbb 

V, 

Jonathan  T.  Miller. 
Filed  at  Ottawa  October  SI,  1889. 

1.  Estate  by  the  cxmuBSY—when  it  toill  attach— widow  in  poaaeMion 
and  dower  not  aaeigned.  In  1846  the  owner  of  land  died  intestate,  leav- 
ing a  TKTidow,  and  a  daughter  as  his  sole  heir.  In  1851  the  daughter 
married,  and  there  was  issue  bom  of  the  maiTlage,  but  the  widow's 
dower  was  never  assigned  :  Heldf  that  the  hasband  of  the  heir  took  an 
estate  by  the  curtesy  initiate  upon  the  birth  of  issue,  notwithstanding 
the  widow's  right  of  quarantine,  as  the  possession  of  the  widow,  under 
the  statutory  right  to  retain  the  possession  of  the  dwelling  house  and 
plantation  thereto  belonging  until  her  dower  should  be  assigned,  was 
not  adverse  to  the  title  of  the  heir  by  descent. 

2.  Same — seizin  in  fact — whether  essential.  A  seizin  in  fact,  as  distin- 
guished from  a  seizin  in  law,  prior  to  the  time  the  estate  by  the  cvaiesj 
was  abolished  by  statute,  was  not  necessary  in  order  to  vest  an  estate  by 
the  curtesy.  In  this  State  actual  possession  is  not  essential  to  the  pass- 
ing of  title  to  real  estate  by  con veyance,  will  or  the  Statute  of  Descents. 

3.  Same — purchaser  from  tenant  by  the  curtesy — what  rights  accrue  to 
him.  If  a  sale  is  made  by  a  husband,  of  land  in  which  he  has  an  estate 
by  the  ciutesy,  of  which  he  has  never  been  in  the  actual  possession, 
but  his  immediate  or  remote  grantee  takes  possession  under  the  pnr- 
chase,  such  act  will  perfect  the  husband's  title  as  tenant  by  the  cnrte^, 
and  the  vendee  will  have  the  right  to  the  land  during  the  lifetime  of 
the  husband. 

4.  Same — elements  and  character  of  estate  initiate.  The  interest  of 
the  husband  as  tenant  by  the  curtesy  initiate,  prior  to  the  aboUtion  of 
the  estate  of  curtesy,  was  a  legal  estate,  which  was  assignable.  It  was 
a  freehold  during  the  life  of  himself  and  wife,  with  a  freehold  in  re- 
mainder to  himself  for  life,  and  a  remainder  to  the  wife  and  her  heirs 
in  fee. 

5.  Widow's  quarantine— a ftawdonmenf.  If  a  deed  be  made  by  a 
widow,  of  lands  of  her  husband,  whether  it  operates  to  convey  to  the 
griintee  her  dower  and  quarantine  rights  or  not,  the  surrender  of  the 
possession  thereunder  will  be  effective  as  an  abandonment  of  such 
quarantine  rights. 

6.  Deed  of  mabbied  woman — acknowledgment — how  far  essential— 
and  its  requisites.  Under  the  law  of  this  State  as  it  existed  in  1853,  the 
acknowledgment  of  a  deed  by  a  married  woman,  was  an  essential  part 
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of  the  execution  of  the  deed ;  and  where  the  oertifioate  of  the  aoknowl- 
edgment  thereof  failed  to  show  that  she  was  examined  separate  and 
apart  from  her  hnsband,  and  that  the  contents  of  the  deed  were  made 
known  and  explained  to  her,  the  deed,  as  to  her  and  her  heirs,  will 
be  held  inoperative  and  void. 

7.  Eyidenoe — ct8  showing  under  what  title  a  party  claims.  Where  a 
defendant  in  ejectment  is  in  i>osse8sion  of  premises,  and  a  source  of 
title  is  traced  to  him,  it  is  prima  fade  evidence  that  he  is  in  under  that 
title,  and  it  devolves  on  him  to  show  the  contrary. 


Appeal  from  the  Circuit  Court  of  Ogle  county;  the  Hon. 
WiLLL^^M  Brown,  Judge,  presiding. 

Messrs.  O'Brien  &  O'Brien,  for  the  appellant : 

The  deed  of  Isaac  Boss  and  his  wife  was  inoperative  as  to 
the  estate  of  the  wife,  as  the  certificate  of  acknowledgment 
failed  to  show  that  she  was  examined  separate  and  apart  from 
her  husband,  and  that  the  contents  of  the  deed  were  made 
known  and  explained  to  her.  The  acknowledgment  was  an 
essential  part  of  the  execution  of  the  deed.  Mason  v.  Brock, 
12  ni.  273 ;  Garrett  v.  Moss,  22  id.  364;  TourviUe  v:  Pierson, 
39  id.  454 ;  Lindley  v.  Smith,  58  id.  250 ;  46  id.  523 ;  Kerr  v. 
Russell,  69  id.  666 ;  Lyon  v.  Kain,  36  id.  370. 

When  a  source  of  title  is  traced  to  the  defendant,  the  pre- 
sumption of  law  is  that  he  is  in  under  that  title,  until  he  shows 


"1 


8.  Limitations — adverse  possession.  The  possession  of  land  by  a  )V 
tenant  for  life  can  not  be  adverse  to  the  remainder-man  or  reversioner; 
and  if  the  life  tenant  conveys  to  a  third  person,  by  words  purporting  to 
pass  the  absolute  property,  the  possession  of  the  purchaser  can  not  be, 
during  tlie  continuance  of  the  life  estate,  adverse  to  the  remainder- 
man or  reversioner,  so  as  to  set  the  Statute  of  Limitations  running 
against  the  latter. 

9.  The  possession  of  a  tenant  for  life,  or  that  of  his  vendee,  during 
the  continuance  of  the  life  estate,  is,  in  contemplation  of  law,  the  pos- 
session of  the  remainder-man  or  the  reversioner;  and  until  such  life 
estate  terminates,  the  remainder-man  or  reversioner  has  no  right  of 
action,  and  the  Statute  of  Limitations  will  not  begin  to  run  against  a 
party  before  his  right  of  action  accrues.  Until  then  no  laches  is  im- 
putable to  the  party  holding  title. 
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the  contrary.  Snapp  v.  Peirce,  24  HI.  157 ;  Holbrook  v.  Bren- 
ner, 31  id.  511 ;   Transportation  Co.  v.  GiU,  111  id.  555. 

In  order  to  avail  himself  of  the  benefits  of  sections  6  and  7 
of  the  Limitation  act  of  1839,  appellee  must  show  his  posses- 
sion or  color  of  title  to  have  been  adverse.  WooUey  v.  MagU, 
26  111.  526 ;  McCleUan  v.  KeUogg,  17  id.  504 ;  Busch  v.  Huston, 
75  id.  347 ;  McNamara  v.  Seaton,  82  id.  501 ;  Boden  v.  Sher- 
man, 101  id.  486 ;  Ferbrache  v.  Ferbrache,  110  id.  218 ;  Whit- 
ing V,  NichoU,  46  id.  241 ;  Dolton  v.  Erb,  53  id.  289 ;  Kirk  v. 
Smith,  9  Wheat.  241 ;  Dewey  v.  McLain,  7  Kan.  130 ;  Miller 
v.  Shackkford,  3  Dana,  295 ;  Wood^  v.  Smith,  1  Head,  279 ; 
QUI  V.  Fauntleroy's  Heirs,  8  B.  Mon.  177 ;  Mernman's  Heirs 
v.  ColdweWs  Heirs,  id.  33 ;  Van  Arsdale  v.  Fauntleroy's  Heirs, 

7  id.  401 ;  Ctdlen  v.  M«<5'<?r,  59  Pa.  St.  359 ;  MeUtis  v.  Snow- 
man, 21  Me.  201 ;  McCorry  v.  Xin^f'*  Heir«,  3  Humph.  267; 
Gidding  v.  Smith,  15  Vt.  344 ;  Kallenback  v.  Cracraft,  36  Ohio 
St.  584;  -Batting  v.  TeoZ,  76  Va.  487;  Harleman  v,  HazeleU, 
55  Iowa,  256 ;  Safford  v.  S<w6fc«,  117  HI.  389 ;  Railroad  Co.  v. 
Reich,  101  id.  175 ;  Irving  v.  Brownell,  11  id,  412 ;  TFri^fti  v. 
KeithUr,  7  Iowa,  94 ;  Angell  on  Limitations,  473,  478. 

The  possession  must  not  only  be  adverse,  but  inconsistent 
with  the  title  of  the  other  party.  Cook  v.  Norton,  48  111.  20 ; 
Davis  V.  Easley,  13  id.  198 ;  Dolton  v.  Erb,  63  id.  289. 

Neither  appellee's  possession  nor  his  color  of  title  was  ad- 
verse to  Maria  Ross  during  her  life,  nor  to  her  heirs  and  their 
grantees  after  her  death,  until  the  death  of  Isaac  Boss,  in  1885. 
Miller  v.  Shackleford,  3  Dana,  295 ;  Salmon  v.  Davis,  29  Mo. 
181 ;  Woods  V.  Sinith,  1  Head,  279 ;  Dewey  v.  A/cLain,  7  Kan. 
130 ;  Kirk  v.  Smith,  9  Wheat.  241 ;  GiU  v.  Faimtleroy's  Heirs, 

8  B.  Mon.  177;  Constantine  v.  VanWinkle,  6  HiU,  193;  Day 
V.  Cochran,  24  Miss.  272 ;  Merriman's  Heirs  v.  ColdweWs  Heirs, 
8  B.  Mon.  33;  Van  Arsdale  v.  Fauntleroy's  Heirs,  7  id.  701; 
Ctdlen  V.  Metzer,  59  Pa,  St.  359 ;  McCorry  v.  King's  Heirs,  3 
Humph.  267 ;  Gvion  v.  Anderson,  8  id.  307 ;  Dyer  v.  Brannock, 
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66  Mo.  892  J  Kallenback  v.  Cracraft,  36  Ohio  St.  584;  BoUing 
T-  Teal,  76  Va,  487;  Wood  on  Limitations,  524-529. 

Seizin  in  fact  or  in  deed,  as  contradistinguished  from  seizin 
in  law,  on  the  part  of  Isaac  or  Maria  Boss,  was  not  necessary 
in  order  that  Isaac  Eoss  should  have  an  estate  by  the  curtesy. 
WiUis  Y,  Watson,  4  Scam.  64;  Peters  v.  SpiUman,  18  HI.  374; 
Vinmn  v*  Vimon,  4  Bradw.  138  ;  Newkirk  v.  Cone,  18  Bl.  452 ; 
Shackelton  v.  Sebree,  86  id.  620 ;  Harvey  v.  Wickam,  23  Mo. 
113;  Reamne  y.  Chambers,  22  id.  36;  Stephens  v.  Hume,  25 
id.  349 ;  Redus  v.  Hayden,  43  Miss.  614 ;  Day  v.  Cochrane, 
24  id,  273  ;  Wass  v.  Buckman,  38  Me.  360 ;  Chew  v.  Commis- 
^ottt^rsy  5  Ka^vle,  160 ;  Stodfoos  v.  Jenkins,  8  S.  &  E.  175 ; 
Buchanan  v.  Duncan,  40  Pa.  St.  88 ;  Bmh  v.  Bradley,  4  Day, 
298 ;  Klein  y.  Bctec,  6  Conn.  494 ;  Borland  y.  Marshall,  2 
Ohio  St.  308 ;  Lessee  of  Mitchell  y.  E?/an,  3  id.  377 ;  Lessee  of 
Merrlti  v.  Home,  5  id.  307 ;  Jackson  y.  Johnson,  5  Cow.  97 ; 
Omon  Y.  Burton,  1  Meigs,  571 ;  Guion  y.  -4nder«on,  8  Humph. 
323 ;  In  the  matter  of  Cregier,  1  Barb.  Ch.  598 ;  Safford  y. 
Sufford^  7  Paige,  251 ;  Malone  v.  McLaurin,  40  Miss.  163 ; 
Ferguson  v.  Tweedey,  43  N.  Y.  543 ;  Sterling  y.  Penlinton,  2 
Eq.  Cas.  Abr.  730 ;  Adair  y.  Lo<^,  3  Hill,  182 ;  Oreen  v.  Leif^r, 
8  Cranch,  249  ;  Clay  v.  White,  1  Munf .  162 ;  1  Washburn  on 
Keal  Prop.  173, 136, 174;  Mass.  Gen.  Stat.  chap.  134,  sec.  3; 
4  Kent'8  Com.  30;  1  id.  35;  Cruise's  Digest,  112,  524. 

The  quarantine  right  in  the  widow,  Charlotte  A.  Powell,  did 
not  prevent  the  vesting  in  Issac  Eoss  of  an  estate  by  the  cur- 
tesy, Doane  v.  Walker,  101  Bl.  641 ;  Cool  y.  Jackman,  13 
Bradw,  563;  Reynolds  y.  McCurry,  100  111.  360;  Holman  y. 
Gill,  107  id.  473;  Musham  y.  Mmham,  87  id.  83;  FerbracJie 
V.  Ferbrache,  110  id.  218;  Stephens  Y.  Hume,  25  Mo.  349; 
4  Kent's  Com,  28. 

The  Limitation  law  of  1839  does  not  begin  to  run  against  a 
remainder-man  until  a  right  of  action  accrues,  and  that  does 
not  accrue  till  the  termination  of  the  life  estate.  Harleman  y. 
HaMlett,  55  Iowa,  256;   Steel  y.  GeUalty,  41  111.  39;  Higgins 
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V.  Crosby,  40  id.  260 ;  Dugan  v.  FoUett,  100  id.  581 ;  JaccbiY. 
Rice,  33  id.  370 ;  Heath  v.  White,  5  Conn.  236 ;  Jackson  v. 
Schoonmaker,  4  Johns.  390;  VaUe  v.  Obenliause,  62  Mo.  82; 
Jackson  v.  SeUick,  8  Johns.  262 ;  Moore  v.  Jackson,  4  Wend. 
58 ;  Bruce  v.  FTood,  1  Mete.  542;  Angell  on  Limitations,  sec. 
371,  et  seq. 

The  same  is  true  as  to  a  bill  to  remove  a  cloud  from  a  title. 
Lang  v.  Hitchcock,  99  111.  560 ;  Dyer  v.  Brannock,  66  Mo.  422. 

Mr.  M.  D.  Hathaway,  and  Mr.  William  Lathrop,  for  the 
appellee : 

The  passage  of  the  Married  Woman's  act  of  1861  relieved 
Maria  Eoss,  as  wife  of  Isaac  Eoss,  of  her  disability  to  sue. 
Castner  v.  Walrod,  83  111.  171 ;  Enos  v.  Buckley,  94  id.  458; 
Geisen  v.  Heiderich,  104  id.  537;  Kibbe  v.  Ditto,  93  U.  S.  674. 

Good  faith  in  taking  the  deeds  will-be  presumed.  Davis  v. 
HaU,  92  111.  85 ;  McCagg  v.  Heacock,  34  id.  479. 

When  Parker  entered  into  the  possession  of  the  lots,  Maria 
Eoss  was  under  no  disabilities  whatever.  Hayward  v.  Gunn, 
82  111.  385 ;  Castner  v.  Walrod,  83  id.  171 ;  Enos  v.  Buckley, 
94  id.  458;  Safford  v.  Stubbs,  117  id.  389. 

Statutes  of  limitations  run  against  every  person  not  ex- 
pressly excepted  from  their  operation,  and  when  they  have 
once  commenced  to  run,  no  intervening  disability  will  arrest 
their  operation.  KeU  v.  Healey,  84  111.  104;  Sacia  v.  De- 
Graff,  1  Cow.  156 ;  Angell  on  Limitations,  sees.  194,  485. 

The  Limitation  act  of  1839  runs  against  those  under  dis- 
ability, and  only  saves  to  them  the  right  to  commence  their 
suit  within  the  time  expressed  after  their  disability  ceases  to 
exist.     Hodgen  v.  Henrichsen,  85  HI.  259. 

Appellant  does  not  dispute  that  the  deeds  introduced  by  ap- 
pellee show  color  of  title.  Every  one  of  them  is  fully  within 
the  rule  of  color  of  title  as  declared  by  this  court.  Fagan  v. 
Rosier,  68  111.  84 ;  Bride  v.  Watt,  23  id.  507 ;  Safford  v.  Stubbs, 
117  id,  389 ;  Dean  v.  Long,  122  id.  447. 
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Mr.  Justice  Baker  delivered  the  opinion  of  the  Court : 

This  is  ejectment,  brought  on  the  4th  day  of  November, 
1885,  in  the  Ogle  circuit  court,  against  Jonathan  T.  Miller, 
appellee.  In  the  suit,  William  J.  Mettler,  appellant,  seeks  to 
recover,  in  fee,  an  undivided  one-fourth  interest  in  lot  8,  and  "^ 

in  the  north  half  of  lot  7,  both  in  block  6,  in  Palmer's  addition 
to  the  town  of  Rochelle,  formerly  called  Lane. 

Appellant's  title,  as  exhibited  at  the  trial,  is  as  follows: 
The  premises  in  controversy  are  in  the  north-east  quarter  of  -M 

the  south-west  quarter  of  section  24,  town  40  north,  range  1,  ^^^ 

east  of  the  third  principal  meridian.  Sheldon  Bartholomew 
bought  a  squatter's  claim  of  said  forty-acre  tract  of  land  about 
1840,  and  settled  thereon,  and  subsequently  a  patent  for  the 
land  was  issued  to  him  by  the  United  States.  He  died  in  1846, 
intestate,  and  left  him  surviving,  his  widow,  Charlotte  Barthol- 
omew, and  a  daughter,  Maria  Bartholomew,  his  only  heir- 
at-law.  In  1847  the  widow  was  married  to  one  Powell,  and 
lived  with  him  as  his  wife  until  1853,  when  he  deserted  her 
and  went  to  California,  and  they  were  divorced  in  1856.  The 
daughter,  Maria  Bartholomew,  intermarried  with  Isaac  Boss 
in  March,  1851.  The  farm  of  Sheldon  Bartholomew  included 
not  only  said  quarter  quarter-section,  but  other  lands  adjoin-  '-ri 

ing,  and  he  occupied  such  farm  before  and  at  the  time  of  his 
death.    His  widow  continued  to  live  there  until  Powell  left,  in  ^:3| 

1853,  but  her  dower  was  never  assigned  to  her.  The  daughter, 
Maria,  and  Isaac  Boss,  her  husband,  built  a  house  near  the  (,' 

house  that  had  been  occupied  by  her  father,  and  he  worked  '     '« 

and  managed  a  portion  of  the  Bartholomew  land.    Maria  Boss  l\ 

died  in  March,  1871,  and  left  her  surviving,  her  husband,  Isaac  .^ 

Boss,  and  as  her  heirs-at-law  six  children,  Carrie  Agnew,  Jen-  '  -^ 

nie  Bronson,  Louisa  Hutchinson,  Sheldon  B.  Boss,  Grace  M.  :\i 

Horn  and  George  Boss.     The  grandmother  of  these  children,  > 

Charlotte  Powell,  died  in  June,  1872.    On  February  14, 1884,  '''"^ 

Sheldon  B.  Boss  and  wife  conveyed  to  appellant  and  one  Porter 
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E.  Chamberlain,  jointly,  one-sixth  of  certain  lands,  which  in- 
cluded the  forty-acre  tract  of  land  above  mentioned,  and  by 
deed  dated  March  6,  1883,  Grace  M.  Horn  and  husband  con- 
veyed to  appellant  one-sixth  of  the  same  lands.  Under  and 
by  virtue  of  these  two  latter  conveyances  appellant  claims  to 
be  the  owner  in  fee  of  an  undivided  one-fourth  of  said  lot  8 
and  north  half  of  lot  7. 

The  case  relied  upon  by  appellee  is  as  follows:  Gilbert 
Palmer  and  wife,  by  warranty  deed  dated  November  27, 1855, 
conveyed  to  Thomas  D.  Eobertson  the  premises  in  question 
and  other  lands ;  said  Robertson  and  wife,  by  quitclaim  deed 
dated  January  21,  1864,  conveyed  said  premises  and  other 
lands  to  John  Van  Nortwick ;  Van  Nortwick  and  wife,  by  their 
conveyance  dated  July  25,  1866,  deeded  and  warranted  the 
premises  in  controversy  to  Joseph  Parker ;  said  Parker  and 
wife,  by  warranty  deed  dated  November  29,  1869,  conveyed 
said  premises  to  James  F.  Miller  and  Jonathan  T.  Miller,  and 
said  James  F.  Miller  and  wife,  on  July  29,  1872,  quitclaimed 
their  right  and  interest  in  the  same  to  Jonathan  T.  Miller,  the 
appellee.  By  stipulation,  it  is  also  a  part  of  appellee's  case 
that  Thomas  D.  Eobertson  paid  all  taxes  assessed  upon  the 
property  in  suit,  from  1856  to  1863,  both  inclusive ;  that  John 
Van  Nortwick  paid  all  taxes  assessed  thereon  for  1865  and 
1866 ;  that  Joseph  Parker  paid  all  taxes  assessed  against  said 
premises  for  the  years  from  1866  to  1869,  both  inclusive ;  that 
James  F.  Miller  and  Jonathan  T.  Miller  paid  all  taxes  as- 
sessed against  them  from  1870  to  1872,  both  inclusive,  and 
that  Jonathan  T.  Miller  paid  all  taxes  assessed  against  them 
since  the  year  1872  and  imtil  the  commencement  of  this  suit ; 
and  also,  that  said  Robertson,  Van  Nortwick,  Parker,  James 

F.  Miller,  and  appellee,  at  and  during  the  times  they  so  paid 
taxes,  respectively  and  successively  claimed  to  be  the  owners 
in  fee  of  said  premises.  It  also  appears  the  lots  were,  from 
1856  to  1866,  inclusive,  vacant  and  unoccupied ;  that  Parker 
entered  into  the  actual  possession  of  the  premises  early  in 
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1867,  fenced  them,  set  out  trees  thereon,  and  cultivated  the 
land  as  a  garden  until  he  sold  to  the  Millers.  The  Millers 
took  and  retained  actual  possession  under  their  deed  from 
Parker,  and  built  a  house  thereon,  and  after  James  F,  quit- 
claimed to  Jonathan  T.,  the  latter  had  actual  possession  until 
after  suit  brought,  and  lived  there,  and  enlarged  and  built 
additions  to  the  house. 

The  appellant  also  introduced  in  evidence,  over  the  objec- 
tions of  appellee,  five  other  conveyances  and  a  plat,  as  follows : 
First,  a  certified  copy  from  the  records  of  a  patent  from  the 
United  States  to  Sheldon  Bartholomew,  dated  March  1, 1848, 
for  the  north-east  quarter  of  the  south-east  quarter  of  section 
24,  town  40  north,  range  1  east ;  second,  a  deed  from  Isaac 
Boss,  Maria  Ross  and  Charlotte  Powell,  to  Eobert  P.  Lane, 
dated  August  18, 1858,  for  aU  that  part  of  said  quarter  quarter- 
section  lying  west  of  the  Ottawa  and  Eockford  road ;  third, 
the  plat  of  Palmer's  addition  to  the  town  of  Lane ;  fourth,  a 
deed  from  Eobert  P.  Lane  and  wife  to  Gilbert  D.  Palmer, 
dated  November  30,  1855,  for  block  6  and  other  property  in 
said  addition ;  fifth,  a  warranty  deed  dated  November  12, 1855, 
from  Gilbert  D.  Palmer  to  William  L.  Porter,  for  block  6  and 
other  blocks  in  said  addition;  sixth,  a  warranty  deed  from 
William  L.  Porter  to  Gilbert  D.  Palmer  for  lots  7  and  8  and 
other  lots  in  said  block  6,  in  said  addition.  Said  patent  and 
said  several  conveyances  were  duly  recorded  in  Ogle  county 
prior  to  the  delivery  of  the  several  deeds  relied  on  by  appellee. 

Li  respect  to  the  title  of  appellant  and  his  right  of  recovery, 
and  leaving  out  of  consideration,  for  the  present,  the  defenses 
of  appellee  based  on  sections  6  and  7  of  the  present  Limitation 
law,  commonly  known  as  the  act  of  1839,  we  decide  the  fol- 
lowing points : 

First — Upon  the  death  of  Sheldon  Bartholomew  the  title  to 
the  land  here  in  question  vested  in  his  only  child  and  heir, 
Maria,  subject  to  the  dower  of  the  widow.  The  dower  never 
having  been  assigned,  the  latter  had  her  quarantine  rights  in 
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the  premises,  but  upon  the  marriage  of  Maria  to  Isaac  Ross, 
and  the  birth  of  a  child,  born  alive,  as  the  result  of  such  mar- 
riage, this  quarantine  right  did  not  prevent  Isaac  Eoss  from 
taking  an  estate  by  the  curtesy  initiate.  The  possession  of 
the  widow,  under  the  statutory  right  to  retain  possession  of 
the  dwelling  house  and  plantation  thereto  belonging  until  her 
dower  was  assigned,  was  not  adverse  to  the  title  of  the  heir, 
upon  whom  the  law  cast  the  fee  immediately  upon  the  death 
of  the  ancestor,  and  did  not  affect  the  right  to  curtesy.  Mmh- 
am  V.  Musham,  87  111.  80 ;  Reynolds  v.  McCumj,  100  id.  356; 
Doane  v.  Walker,  101  id.  628;  Holman  v.  GiU,  107  id.  467; 
Stephens  v.  Htime,  25  Mo.  349. 

Second — It  is  uncertain,  from  the  testimony,  whether  Ross, 
the  husband,  had,  during  coverture,  the  actual  possession, 
pedis  possessioy  of  the  particular  part  of  the  land  which  is  here 
in  controversy,  either  by  working  it  with  his  own  team  and 
implements,  and  on  his  own  account,  or  jointly  with  Powell,  as 
tenants  in  common.  It  does  appear,  however,  that  the  remote 
grantees  of  Isaac  Eoss,  under  the  deed  of  July  19,  1853,  had 
actual  possession,  and  such  possession  was  virtually  his  pos- 
session. If  an  entry  is  made  upon  the  land  of  the  wife  by  the 
husband,  or  by  another  person  under  him  and  by  his  authority, 
the  same  effect  is  produced,  and  the  right  to  hold  as  tenant 
by  the  curtesy  is  the  same.  If  a  sale  is  made  by  the  husband, 
and  his  immediate  or  remote  grantee  takes  possession  under 
the  purchase,  it  is  done  by  authority  of  the  husband,  and  it 
perfects  his  title  as  tenant  by  the  curtesy,  and  the  vendee  has 
a  right  to  the  land  during  the  lifetime  of  ihe  husband.  Van- 
Arsdale  v.  Fauntleroy's  Heirs,  7  B.  Mon.  401. 

But  we  do  not  understand  that  by  the  law  of  this  State  a 
seizin  in  fact,  as  distinguished  from  a  seizin  in  law,  was,  prior 
to  the  time  the  estate  of  curtesy  was  abolished  by  statute,  nec- 
essary in  order  to  vest  an  estate  by  the  curtesy.  The  rule 
that  only  seizin  in  fact  during  coverture  would  entitle  the  hus- 
band to  curtesy,  was  never  strictly  adhered  to,  either  in  Eng- 
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land  or  in  this  country.  In  Davis  v.  Mason,  1  Pet.  603,  and 
numerous  other  eases,  it  was  held  that  the  rigid  rule  of  the 
common  law,  that  required  actual  possession  as  a  condition 
precedent  to  curtesy,  did  not  apply  to  the  wild,  vacant  or  un- 
occupied lands  of  the  wife,  and  from  the  testimony  in  this 
case  it  is  evident  the  land  here  involved  was  either  cultivated 
and  occupied  by  Robs  alone,  or  jointly  with  Powell,  or  else 
was  at  that  time  vacant  and  unoccupied.  But  be  this  as  it 
may,  the  doctrine  requiring  such  actual  possession  was  based 
on  the  common  law  rule  or  maxim,  seisinafacit  stirpitem,  and 
that  was  completely  abrogated  long  ago  by  our  statute.  By 
that  which  is  now  the  first  section  of  our  Conveyance  act, 
livery  of  seizin  was  abolished ;  by  that  which  is  now  the  first 
section  of  the  Statute  of  Descents,  the  real  estate  of  intestate 
proprietors  descended  as  provided  for  in  the  statute,  without 
regard  to  actual  seizin ;  and  by  that  which  is  now  the  first 
section  of  the  Statute  of  Wills,  power  was  given  to  persons  of 
requisite  age  and  capacity  to  devise  all  their  estate,  right,  title 
and  interest,  in  possession,  reversion  or  remainder,  in  and  to 
any  lands,  tenements,  hereditaments,  or  annuities  or  rents 
charged  upon  or  issuing  out  of  them,  by  will.  These  several 
statutes  of  conveyance,  descents  and  wills  operated  with  like 
effect  as  the  Statute  of  Uses  operated,  in  regard  to  which  Black- 
stone  said,  'Hhe  party  is  at  once  put  into  possession  by  an 
act  of  parliamentary  magic."  See  ShackeUon  v.  Sebree  et  al. 
86  Bl.  616. 

When  the  maxim  above  mentioned  prevailed,  there  was  rea- 
son in  the  requirement  the  husband  should  be  held  to  make 
an  actual  entry  in  order  to  avail  of  the  right  of  curtesy,  for 
otherwise  the  wife's  children  or  other  heirs  could  not  claim 
from  her,  and  the  estate  must  go  to  the  heirs  of  the  previous 
ancestor  last  actually  seized ;  but  after  the  changes  wrought 
by  our  statutes,  no  such  results  obtained,  and  the  rule,  cessante 
ratione  cessat  legis  ipsa  lex,  should  be  held  to  have  applied, 
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thereby  preserving  the  symmetry  of  our  law  in  respect  to  titles 
to  real  estate. 

The  conclusion  we  have  reached  is  in  harmony  with  the 
decisions  of  the  courts  in  Guion  v.  Anderson^  8  Humph.  320, 
Reaume  v.  Chambers  et  cd.  22  Mo.  36,  Btish  et  al.  v.  Bradley^ 
4  Day,  298,  Borland  v.  Marshall,  2  Ohio  St.  308,  and  numer- 
ous other  cases. 

Third — The  deed  of  Isaac  Ross,  Maria  Ross  and  Charlotte 
Powell,  dated  August  18,  1853,  operated  to  convey  to  Robert 
P.  Lane  the  life  estate  by  the  curtesy  of  Isaac  Ross.  The  in- 
terest of  the  husband  as  a  tenant  by  the  curtesy  initiate  was 
a  legal  estate,  and  was  both  salable  and  assignable.  It  was 
a  freehold  during  the  lives  of  himself  and  wife,  with  a  free- 
hold in  remainder  to  himself  for  life  as  a  tenant  by  the  curtesy 
consummate,  and  a  remainder  to  the  "wife  and  her  heirs -in 
fee.  (4  Am.  &  Bng.  Encyclopedia  of  Law,  p.  962,  and  author- 
ities cited  in  note  1 ;  Lang  v.  Hitchcock,  99  111.  550,  and  cases 
there  cited.)  It  is  immaterial  here  to  inquire  whether  it  also 
operated  to  convey  to  Lane  the  dower  and  quarantine  rights 
of  Charlotte  Powell ;  but,  assuming  it  did  not,  the  surrender 
of  the  possession  thereunder  to  Lane  of  the  lands  was  effective 
as.  an  abandonment  of  such  quarantine  rights.  (Doane  v. 
Walker,  101  111.  628.)  The  deed  was,  however,  ineffective  to 
convey  the  interest  of  Maria  Ross,  she  then  being  a  married 
woman,  and  the  acknowledgment  being,  as  the  law  then  was, 
an  essential  part  of  the  execution  of  the  deed  conveying  her 
estate.  The  certificate  of  acknowledgment  was  defective  as  to 
her,  as  it  did  not  state  she  was  examined  separate  and  apart 
from  her  husband,  nor  that  the  contents  of  the  deed  were 
made  known  and  explained  to  her.  In  respect  to  her  and 
her  heirs  the  deed  was  absolutely  void.  Kerr  v.  RtisseU,  69 
111.  666 ;  Lindley  v.  Sjtiith  et  al.  58  id.  250,  and  numerous 
other  cases. 

Fourth — It  was  not  error  to  admit  in  testimony  the  various 
instruments  of  evidence  offered  by  appellant  for  the  purpose 
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of  connecting  the  title  or  color  of  title  held  by  appellee  with 
the  patent  title,  and  that  held  by  appellant.  Where  a  defend- 
ant is  in  possession  of  the  premises,  and  a  source  of  title  is  ,  \?j 
traced  to  him,  it  is  'prima  facie  evidence  that  he  is  in  under 
that  title,  and  it  devolves  upon  him  to  show  to  the  contrary. 
Holbrook  v.  Brenner y  31  lU.  501 ;  Sncipp  v.  Peirce,  24  id.  156  ; 
McCorry  v.  King's  Heirs,  3  Humph.  267. 

It  remains  to  examine  in  respect  to  the  title  or  color  of  title 
exhibited  by  appellee. 

Fi/iA^-Appellee  brings  himself  within  the  letter  of  both  sec- 
tions of  the  Limitation  law  of  1839,  but  not  within  their  spirit. 
Thomas  D.  Robertson,  from  whom  he  holds  by  mesne  convey-  ":^ 

ances,  had  a  warranty  deed  from  Palmer,  made  in  1855,  and  '^ 

paid  all  the  taxes  assessed  on  the  premises  for  eight  successive  ;^' 

years,  from  1856  to  1863,  both  inclusive,  and  during  all  that  ^^ 

time  said  premises  were  vacant  and  unoccupied ;  and  no  claim  :'? 

is  made  that  such  deed  was  not  color  of  title  made  and  taken  "' 

in  good  faith.    So,  also,  Parker,  under  his  warranty  deed  from  i;^ 

VanNortwick,  took  actual  possession  of  the  lands  in  1867,  "'• 

and  conveyed  to  the  Millers  in  1869,  and  transferred  his  actual  t^ 

possession  to  them,  and  they  continued  to  occupy  the  premises  | 

until  1872,  when  James  P.  Miller  deeded  to  appellee,  and  the  A> 

latter  remained  in  actual  possession  until  this  suit  was  brought,  j 

in  1885.  making  more  than  fifteen  years  of  actual  possession  1 

under  color  of  title  made  and  acquired  in  good  faith.     Pay-  ] 

ment  of  all  taxes  assessed  during  these  periods  of  actual  pos-  ;^ 

session  by  the  proper  parties,  claiming  ownership  in  fee,  is  % 

admitted  by  the  stipulation.  ^ 

In  Kirk  v.  Smith,  9  Wheat.  241,  Chief  Justice  Marshall  j 

said:     "One  of  the  rules  applicable  to  limitation  laws  which  ? 

has  been  recognized  in  the  courts  of  England  and  in  all  others 
where  the  rules  established  in  those  courts  have  been  adopted,  ^ 

is,  that  the  possession,  to  give  title,  must  be  adversary.    The  ■ 

word,  indeed,  is  not  to  be  found  in  the  statutes,  but  the  plain-  J.- 

est  dictates  of  common  justice  require  that  it  should  be  em- 
41— 129  III. 
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ployed.  It  would  shock  that  sense  of  right  which  must  be  felt 
equally  by  legislators  and  judges,  if  a  possession  which  was 
permissive  and  entirely  consistent  with  the  title  of  another, 
should  silently  bar  that  title."  In  Turner  v.  Chamberlain,  15 
lU.  273,  this  court  said :  "To  constitute  an  adverse  possession 
it  must  be  hostile  in  its  inception,  and  acquired  and  retained 
under  claim  of  title  inconsistent  with  that  of  the  true  owner." 
In  fact,  as  was  said  by  Brewer,  J.,  in  Dewey  v.  McLain,  7 
Kan.  130,  "any  other  construction  would  operate  to  deprive 
the  reversioner  of  his  estate  without  his  day  in  co^pt,  and 
would  be,  therefore,  unconstitutional." 

That  which  is  in  this  case  conclusive  against  the  right  of 
appellee  to  avail  of  the  Statute  of  Limitations,  is  the  fact  that 
Isaac  Eoss,  the  husband  of  the  true  owner,  and  for  whose  life 
appellee  held  a  life  estate  in  the  premises,  did  not  die  until 
March  20, 1885, — only  a  few  months  prior  to  the  commence- 
ment of  the  suit.  The  settled  doctrine,  both  upon  authority 
and  upon  principle,  is,  that  the  possession  of  land  by  a  tenant 
for  life  can  not  be  adverse  to  the  remainder-man  or  rever- 
sioner ;  and  if  he  conveys  to  a  third  person,  by  words  pur- 
porting to  pass  the  absolute  property,  the  possession  of  the 
purchaser  is  not  and  can  not  be,  during  the  continuance  of 
the  life  estate,  adverse  to  the  remainder-man  or  reversioner, 
so  as  to  set  the  Statute  of  Limitations  running  against  such 
remainder-man  or  reversioner ;  but  after  a  life  estate  falls  in, 
the  possession  will  be  adverse  as  to  a  remainder-man  or  re- 
versioner. The  reason  of  the  rule  first  stated  is,  that  the 
possession  of  the  tenant  for  life,  or  his  vendee,  during  the 
continuance  of  the  life  tenancy  is,  in  contemplation  of  law, 
the  possession  of  the  remainder-man  or  reversioner,  and  the 
latter  can  not,  during  the  life  of  the  person  for  whose  life  the 
life  estate  is,  bring  an  action  against  the  person  in  possession 
under  such  life  tenant,  to  recover  possession  of  the  premises. 
AH  statutes  of  limitation  are  based  on  the  theory  of  laches, 
and  no  laches  can  be  imputed  to  one  who  has  no  remedy  or 


Digitized  by  CjOOQ IC 


WT" 


Mettleb  v.  Milleb.  643 

Opinion  of  the  Court. 

right  of  action,  and  to  hold  the  bar  of  the  statute  could  run 
against  the  title  of  a  person  so  circumstanced,  would  be  sub- 
versive of  justice,  and  would  be  to  deprive  such  person  of  his 
estate  without  his  day  in  court.  See  1  Am.  and  Eng.  Ency- 
clopedia of  Law,  pp.  237,  238,  and  authorities  cited  in  notes; 
McCorry  v.  King's  Heirs,  3  Humph.  267 ;  Melius  v.  Snowman, 
21  Me.  204 ;  Merriman's  Heirs  v.  CMweWs  Heirs,  8  B.  Mon. 
42 ;  Constantine  v.  Van  Winkle,  6  Hill,  193 ;  Reaume  v.  Cham- 
bers, 22  Mo.  36;  Giddings  v.  Smith,  15  Vt.  344;  Barrett  v. 
Stradl,  73  Wis.  385;   Orthwein  v.  Thomas  et  al.  127  HI.  554. 

The  language  of  the  stipulation  in  this  case,  that  appellee 
and  his  immediate  grantors  claimed  to  be  the  owners  in  fee, 
is  not  conclusive  of  adverse  holding.  Nor  were  the  title  and 
possession  under  the  warranty  deeds  purporting  to  convey  the 
fee  and  the  entire  property,  necessarily  adverse.  Whatever 
appellee  and  his  said  grantors  may  have  considered  or  claimed 
in  respect  to  their  title,  both  he  and  they  must,  be  deemed  in 
law,  during  the  life  of  Isaac  Boss,  to  have  come  in  under  the 
title  which  has  been  traced  to  them,  and  under  which  he  and 
they  were  rightfully  entitled  to  possession,  since  no  different 
source  of  title  is  shown.  Snapp  v.  Peirce,  supra;  Holbrook  v. 
Brenner,  supra;  Constantine  v.  Van  Winkle,  supra;  Musham 
V.  Musham,  supra. 

Sixth — ^We  do  not  regard  that  the  questions  of  personal  dis- 
ability, and  of  the  effect  of  the  Married  Woman's  act  of  1861, 
have  anything  whatever  to  do  with  the  decision  of  this  case. 
The  authorities  relied  upon  by  appellee, — i,  e.,  Castner  v.  Wal- 
rod,  83  ni.  171,  Enos  v.  Buckley,  94  id.  458,  Safford  v.  Stubbs 
et  al.  117  id.  389,  and  Kibbe  v.  Ditto  et  al.  93  U.  S.  674,— are 
not  here  in  point.  For  all  the  purposes  of  this  case,  Maria 
Boss  might  be  regarded  as  though  she  were  an  adult  man, 
and  wholly  exempt  from  any  disability  whatever,  from  the 
date  of  her  marriage  to  the  day  of  her  death,  and  yet  appellee 
could  take  nothing  by  such  concession.  In  Castner  v.  Walrod 
it  was  held,  that  when  the  estate  which  the  husband  had  ac- 
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quired  by  virtue  of  the  marriage,  was  terminated  by  operation 
of  the  Statute  of  Limitations,  and  the  act  of  1861  removed 
the  disability  of  coverture,  the  wife  was  bound  to  bring  action 
within  seven  years,  or  her  right  and  title  would  be  barred. 
But  there  the  title  of  Walrod,  the  defendant,  was  to  the  entire 
property,  and  not  to  the  life  estate,  and  was  not  in  subordina- 
tion to  the  plaintiflf*s  claim,  but  adverse  to  the.  husband's  life 
estate  as  well  as  to  the  reversion  of  the  wife.  Kibbe  v.  Ditto 
was  a  like  case, — the  statute  first  ran  against  the  life  estate 
and  then  against  the  reversioner.  E7108  v.  Biu^kley  is  also 
wholly  inapplicable  here.  There,  the  defendant,  Buckley,  had 
not  acquired  the  husband's  estate,  and  his  sole  title,  derived 
by  Dusne  conveyances  from  one  Eiggin,  was  a  tax  title,  and 
clearly  adverse  to  the  titles  both  of  Enos  and  his  wife.  Here, 
as  between  the  wife  and  her  heirs,  and  the  holders,  in  posses- 
sion, of  the  husband's  life  estate,  the  duty  of  paying  the  taxes 
devolved  upon  the  latter.  Nor  can  Safford  v.  Sttibbs  et  aZ..avail 
appellee.  Neither  Berkey,  nor  Eeiner,  his  immediate  grantor, 
had  notice  that  the  interest  of  Weiser  in  the  premises  was 
merely  that  of  a  life  tenant,  and  t'he  records  did  not  show  it. 
In  deciding  the  case,  this  court  said:  ''It  is  claimed  that 
Berkey  entered  under  a  conveyance  of  an  estate  for  the  life  of 
Weiser ;  that  his  estate  ceased  with  that  life ;  that  he  then, 
being  lawfully  in  possession,  became  the  tenant  at  sufferance 
of  Mrs.  Saflford  and  Mrs.  Stubbs,  the  persons  entitled  to  the 
reversion,  and  so  could  not  hold  adversely  to  them.  We  do 
not  think  that  this  position  is  well  taken,  under  the  facts  of 
this  case,  Berkey  having  been  in  possession  and  paid  taxes 
for  more  than  seven  years  after  the  life  estate  terminated  and 
the  reversionary  interest  had  attached.  *  *  *  But,  having 
no  notice  that  his  grantor's  interest  was  only  a  tenancy  pur 
autre  vie,  he  did  not  enter  upon  the  land  knowing  or  believing 
himself  to  be  the  owner  of  an  estate  for  the  life  of  another, 
and  could  not  be  considered  a  tenant  at  suflFerance  after  the 
estate  for  life  ended.    His  claim  was  thereafter  adverse  to  the 
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reversioners,  and  not  in  subordination  to  their  title."  The 
plain  implication  from  this  language  is,  that  prior  to  the  fall- 
ing in  of  the  life  estate  the  claim  and  possession  of  Berkey 
were  not  adverse  to  the  title  of  SaflFord  and  Stubbs,  but  sub- 
ordinate thereto.  The  case  is  but  the  recognition  of  a  rule 
which  is  held  in  many  adjudicated  cases,  and  is  thus  formu- 
lated in  Barrett  v.  Stradl,  supra:  "When  a  person  enters 
under  a  deed  from  the  person  who  holds  the  life  estate,  which 
on  its  face  conveys  an  estate  in  fee,  and  when  the  grantor  in- 
tends to  convey  the  fee,  and  the  grantee  supposes  he  is  getting 
a  conveyance  of  the  fee,  the  person  entering  under  such  deed 
holds,  in  fact,  adversely  to  all  the  world ;  but  he  can  not  avail 
himself  of  the  rights  of  an  adverse  possession,  under  the  stat- 
ute, as  against  the  remainder-man,  during  the  life  of  the  owner 
of  the  life  estate,  but  immediately  upon  the  death  of  the  per- 
son holding  the  life  estate,  such  possession,  if  continued,  be- 
comes adverse  to  the  remainder-man."  Applying  this  rule 
to  the  case  in  hand,  the  title  and  possession  of  appellee  only 
became  adverse  to  the  title  of  appellant  when  Isaac  Boss  de- 
ceased, on  March  20,  1885. 

This  cause  was  tried  without  a  jury,  and,  under  the  law 
and  the  evidence  in  the  record,  the  finding  and  judgment  of 
the  court  should  have  been  in  favor  of  appellant  for  an  un- 
divided one-fourth  interest  in  the  premises.  The  judgment 
is  erroneous,  and  is  reversed,  and  the  cause  ^is  remanded  for 
further  proceedings  in  conformity  with  the  views  expressed  in 

this  opinion. 

Judgment  reversed. 

Mr.  Justice  Bailet  took  no  part  in  this  decision. 
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1129  (H6  F.W.  Briokey 

1154  505  . 

1155  591  V, 

Frank  English  et  al. 
Filed  at  Mt,  Vernon  October  31, 1889. 

1.  Desobiption — of  land  in  a  taa  deed — whether  void  for  uncertainty. 
X  tax  deed  described  the  land  sold  for  taxes  as  "part  of  8ur\'ey  No.  743, 
claim  No.  93,  31 35-100  acres,"  but  in  no  manner  was  the  part  of  thai 
survey  designated.  The  proceeding  imder  which  the  deed  was  had 
described  the  land  in  the  same  way:  Held,  that  the  tax  deed  and  judg- 
ment  and  sale  were  void  for  the  uncertainty  in  the  description  of  the 
land. 

2.  Tax  titiiE — affidavit  of  notice — sufficiency.  An  affidavit  of  the  ser- 
vice of  notice  of  a  tax  sale,  etc.,  relied  on  as  showing  a  right  to  a  tax 
deed,  stated,  "that  this  affiant  served,  or  caused  to  be  served,  written 
or  printed,  or  partly  written  and  partly  printed,  notices  of  purchase  at 
said  tax  sale,  upon  A  6,  G  D  and  E  F,  the  only  persons  in  actual  i>o8- 
session  or  occupancy  of  said  piece  or  parcel  of  land  or  lot :"  Held,  that 
the  affidavit,  for  its  great  uncertainty  in  every  essential  requirement, 
was  wholly  insufficient  as  the  basis  for  a  tax  deed.  Who  served  the 
notice,  in  what  manner  it  was  served,  whether  it  was  written  or  printed 
or  partly  written  and  partly  printed,  as  well  as  when  it  was  served,  are 
facts  not  disclosed  by  the  affidavit,  and  such  facts  are  required  by  sec- 
tion 217,  chapter  120,  of  the  Revised  Statutes,  to  be  particularly  stated. 

Writ  of  Error  to  the  Circuit  Court  of  Monroe  county ;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

This  was  an  action  of  ejectment,  brought  by  F.  W.  Brickey, 
against  Frank  English.  Leave  was  given  to  Hardy  and  De- 
mint,  as  landlords  of  English,  to  plead.  The  plaintiff  sought 
to  recover  under  a  tax  deed  for  the  premises. 

The  plaintiff  put  in  evidence  the  list  of  lands  returned  by 
the  collector  as  delinquent,  including  the  tract  in  suit ;  also, 
an  aflBdavit  to  the  same,  by  the  collector,  of  his  inability  to 
collect  the  taxes  thereon ;  the  judgment  of  the  county  court 
against  the  said  land  for  taxes,  etc.,  together  with  the  certifi- 
cate of  the  clerk  to  the  same ;  also,  the  tax  certificate  of  pur- 
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chase  showing  the  sale  to  the  plaintiff  at  the  tax  sale.  He 
next  introduced  the  affidavit  for  the  tax  deed,  filed  with  the 
clerk  of  the  county  court,  on  which  the  deed  was  executed  by 
the  clerk  to  the  plaintiff.     The  affidavit  is  as  follows : 

**  State  of  Illinois,  > 
County  of  Monroe,  ) 
**F.  W,  Brickey,  of  lawful  age,  being  first  duly  sworn,  doth 
depose  and  say :  That  at  a  tax  sale  of  real  estate,  made  in 
and  for  the  county  aforesaid,  at  the  place  of  holding  court 
themn,  on  the  10th  day  of  June,  A.  D.  1884,  for  drainage  tax 
due  Randolph  and  Monroe  County  Drainage  District  No.  1, 
interest  and  costs  due  thereon,  he  purchased  the  following  de- 
scribed piece  or  parcel  of  land  or  lot  situated  in  the  county  of 
Monroe  and  State  of  Illinois,  to-wit:  Part  of  survey  No.  743, 
claim  No.  93,  township  5,  S.,  R.  9  west,  3d  P.  M.,  Monroe 
county,  lUinoiB,  containing  Sl^j^  acres,  for  which  a  tax  sale 
certificate  of  purchase  was  issued  at  said  tax  sale,  in  the  man- 
ner preacribed  by  law,  and  that  he,  this  affiant,  F.  W.  Brickey, 
is  the  legal  o\vner  of  the  same ;  that  this  affiant  served,  or 
caused  to  be  served,  written  or  printed,  or  partly  written  and 
partly  printed,  notices  of  purchase  at  said  tax  sale,  upon 
Thomas,  Patrick  and  William  Hayden,  and  Frank  English, 
the  only  persons  in  actual  possession  or  occupancy  of  said 
piece  or  parcel  of  land  or  lot,  and  also  a  partly  written  and 
partly  printed  notice  was  given  to  D.  M.  Hardy  and  William 
T.  Demint,  the  owners  or  parties  interested  in  said  piece  or 
parcel  of  land  or  lot,  at  least  three  months  before  the  expira- 
tion of  the  time  of  redemption  on  said  sale ;  said  notices  stated 
when  the  purchaser  above  named  purchased  the  said  piece  or 
parcel  of  land  or  lot,  in  whose  name  the  same  was  taxed,  the 
description  of  the  said  land  or  lot  he  had  purchased,  for  what 
year  taxed  or  specially  assessed,  and  when  the  time  of  redemp- 
tion would  expire ;  that  Mrs.  F.  Tillman,  in  whose  name  said 
piece  or  parcel  of  land  or  lot  was  assessed,  upon  diligent  in- 
quiry could  not  be  found  in  said  county  of  Monroe,  and  did 
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not  reside  therein  for  any  period  of  time  from  the  day  of  said 
sale  down  to  within  three  months  before  the  expiration  of  the 
time  of  the  redemption  on  said  sale,  within  the  knowledge  or 
belief  of  this  deponent ;  that  more  than  thi*ee  months,  and 
less  than  five  months,  before  the  time  for  the  redemption  of 
the  said  land  or  lot  above  described  expired,  he,  this  afiSant, 
caused  to  be  published  in  the  'Waterloo  Tiroes,'  a  neit^spaper 
of  general  circulation  in  said  county  and  State,  printed  and 
published  in  the  town  of  Waterloo,  in  said  county  and  State, 
a  notice  of  the  said  purchase  at  said  tax  sale,  which  said  no- 
tice was  inserted  and  published  in  said  new^spaper  three  times, 
to- wit :  on  the  21st  and  28th  days  of  January,  on  the  4th  day 
of  February  and  on  the  11th  day  of  February,  A.  D.  1886, 
the  first  time  of  said  insertion  being  not  more  than  five  months 
and  the  last  time  being  not  less  than  three  months  before  the 
time  of  said  redemption  expired.  And  this  affiant  further  says, 
that  said  land  or  lot  has  not  been  redeemed  from  the  force  and 
effect  of  said  sale  within  the  time  and  in  the  manner  prescribed 
by  law,  and  that  he,  this  affiant,  relies  on  the  facts  stated  in 
this  affidavit,  and  on  compliance  with  the  provisions  of  the 
constitution  and  laws  of  the  State  of  Illinois  in  this  behalf; 
and  this  affiant  particularly  says,  that  all  the  conditions  of 
section  216  of  an  act  of  the  legislature  of  the  State  of  Illinois, 
entitled  *An  act  for  the  assessment  of  property,  and  for  the 
levy  and  collection  of  taxes,*  approved  March  30,  1872,  in  full 
force  July  1,  1872,  and  all  amendments  thereto,  have  been 
strictly  complied  with,  and  therefore  says,  that  he,  this  affiant, 
has  caused  a  partly  written  and  partly  printed  notice  to  be 
given  to  D.  M.  Hardy  and  William  T.  Demint,  the  owners  or 
parties  interested,  by  publication  and  service,  of  the  fact  of 
the  sale  of  the  property  above  described,  and  when  the  time 
of  redemption  would  expire,  and  has  complied  with  all  the 
provisions  of  the  constitution  and  laws  of  the  State  of  Illinois 
to  entitle  him,  this  affiant,  to  a  deed  or  deeds  of  conveyance, 
and  asks  that  a  deed  or  deeds  of  conveyance,  vesting  in  him 
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the  title  to  the  land  or  lot  described  in  the  original  certificate 
of  purchase,  hereto  attached,  may  be  issued  to  F.  W.  Brickey, 
m  provided  by  law.  p.  W.  Brickey. 

**  Subscribed  and  sworn  to  before  me,  this  20th  day  of  Aug- 
ustj  A,  D,  1886,  Joseph  R.  Duclos, 

Notary  Public  Randolph  Co.,  IIV* 

Messrs.  Gwidon  &  Horine,  for  the  plaintiff  in  error : 

All  defenses  that  may  have  existed  at  the  time  of  the  rendi- 
tion of  the  judgment  against  the  lands  for  taxes  and  special 
assessments  should  have  been  presented  when  the  application 
for  judgment  was  made  to  the  county  court.  Starr  &  Curtis' 
Stat.  chap.  120,  sec.  226,  clause  7,  as  amended  by  Laws  of 
18S5,  p,  235. 

As  to  efEect  of  a  deed  as  evidence,  see  Starr  &  Curtis'  Stat. 
chap.  120,  sec.  226;   TayUyr  y.  Wright,  121  111.  455. 

The  statute  does  not  require  a  notice  to  be  served  upon  the 
party  in  whose  name  the  property  is  assessed,  if  such  party 
resides  out  of  the  county,  unless  the  property  is  unoccupied 
or  not  in  the  possession  of  any  one.  Starr  &  Curtis'  Stat. 
chap.  120,  sec.  218. 

Mr*  William  Winkelman,  for  the  defendants  in  error:' 

The  description  of  the  land,  "part  of  survey  743,  claim  93, 
Sl^^^^g  acres,"  is  so  indefinite  and  uncertain  that  the  land  can 
not  be  found.  The  survey  and  claim  contain  400  acres.  The 
31  j^,  ^  acres  are  located  somewhere  in  the  survey  and  claim, 
bat  in  what  part  no  one  can  tell. 

In  Lancey  v.  Brock,  110  111.  610,  it  is  said:  "A  deed  de- 
Bcribed  the  land  as  67  acres,  part  of  claim  1096,  survey  117. 
Survey  117  contained  130  and  a  fraction  acres.  Held,  that 
the  description  was  fataUy  defective,  it  failing  to  describe  de- 
finitely any  specific  tract." 

That  the  description  is  void  for  uncertainty,  see  Turney  v. 
Saunders^  4  Scam.  527,  and  Pickering  v.  Lomax,  120  111.  297. 
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The  aflfidavit  of  the  service  of  the  notice,  to  entitle  the  plain- 
tiflF  to  a  deed,  is  wholly  insufficient.  In  the  affidavit  we  find 
this  statement:  "That  this  affiant  served,  or  caused  to  be 
served,  written  or  printed,  or  partly  written  and  partly  printed, 
notices,"  etc.  From  this  we  are  left  to  conjecture  whether 
Brickey  served  the  notice,  or  any  one  else,  and  if  any  one  else, 
who  it  was.     The  name  is  not  given,  nor  the  mode  of  service. 

This  court  has  passed  on  affidavits  of  this  sort.  Price  v. 
England,  109  HI.  396;  Davis  v.  GossneU,  113  id.  123;  Gage 
V.  Waterman,  121  id.  115;  Taylor  v.  Wright,  id.  456;  Gage  v. 
Mayer,  117  id.  638;  Wade  on  Notice,  sees.  1119,  1121. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  Court : 

This  is  an  action  of  ejectment,  by  plaintiff  in  error,  against 
defendants  in  error,  to  recover  certain  lands  in  Monroe  county, 
this  State,  described  in  the  declaration  as  "commencing  at 
the  south-east  comer  of  survey  743,  claim  93 ;  thence  along 
easterly  line,"  etc.,  giving  metes  and  bounds,  and  concluding, 
"containing  31  j^^^^  acres,  more  or  less,  and  situated  in  survey 
743,  claim  93."  Defendants  Hardy  and  Demint  filed  a  plea 
of  not  guilty.  English  was  defaulted.  The  case  was  tried  by 
the  court  without  the  intervention  of  a  jury,  and  judgment 
rendered  in  favor  of  defendants.  Plaintiff  sues  out  this  writ 
of  error. 

The  only  evidence  offered  by  plaintiff  to  prove  title  in  him- 
self, was  a  tax  deed,  and  the  judgment,  certificate  of  purchase 
and  affidavit  for  deed  on  which  it  was  based,  in  each  of  which 
the  description  is  as  follows :  "Part  of  survey  No.  743,  claim 
No.  93;  31yY(j  acres."  The  part  of  survey  No.  743  is  in  no 
manner  designated,  and  the  deed  is  therefore  void  for  uncer- 
tainty. The  People  v.  Chicago  and  Alton  Railroad  Co,  96  HL 
369;  Lancey  v.  Brock,  110  id.  610. 

The  proceeding  under  which  the  deed  was  obtained  was  for 
the  same  reason  also  void.  The  People  v.  Reat,  107  HI.  581 ; 
Pickering  v.  Lomax  et  al,  120  id.  297. 
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The  affidavit  on  which  the  deed  issued  was  fatally  defective 
for  other  reasons,  especially  in  that  it  failed  to  state  the  facts 
relied  on  rs  showing  service  of  notice  on  the  occupants  of  the 
lands  purchased.  The  language  of  the  affidavit  is,  ''that  this 
affiant  served,  or  caused  to  be  served,  written  or  printed,  or 
partly  written  and  partly  printed,  notices  of  purchase  at  said 
tax  sale,  upon  Thomas,  Patrick  and  William  Hayden  and 
Frank  English,  the  only  persons  in  actual  possession  or  occu- 
pancy of  said  piece  or  parcel  of  land  or  lot."  Here  is  uncer- 
tainty in  every  essential.  Who  served  the  notice,  how  it  was 
served,  {whether  written  or  printed  or  partly  writtefn  and  partly 
printed,)  as  well  as  when  it  was  served,  are  facts  upon  which 
the  affidavit  furnishes  no  light  whatever ;  and  they  are  facts  . 
which,  by  section  217,  chapter  120,  of  the  Revised  Statutes, 
must  be  particularly  stated.  Price  v.  England,  109  111.  394 ; 
Dmna  v,  Gossnell  et  al.  113  id,  121 ;  Wallahan  et  al.  v.  Inger- 
mU,  117  id.  123;  Qage  etal.  v.  Reid  et  al.  118  id.  35. 

The  judgment  of  the  circuit  court  is  affirmed.     The  cost  of 

additional  abstract  by  defendants  in  error  should  be  taxed  to 

plaintiff  in  error. 

Judgment  affirmed. 


James  Chaplin 

V. 

The  Highway  Commissioners  of  the  Town  of  Wheatland. 
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1,    EMDfEKT  domain — Compensation  for  land  taken,  and  damages  as  to      .jg^ 

land  not  taken— section  8  of  the  Road  and  Bridge  act  of  18b3—constitU'       '-^ 

129       ft51 
fionaiily.    Tiider  our  oonstitution,  the  owner  of  land  over  which  the       Aqs    9^ 

com ra]^«ti oners  of  highways  seek  to  dig  a  ditch  or  drain,  under  section  8      ' 

of  the  Eoad  lnw  of  1883,  is  entitled  to  compensation  for  the  land  actually 

takc^n  for  such  ditch  or  drain,  and  also  to  the  damages  to  the  land  not 

Uken* 
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2.  The  land  owner  must  be  paid  the  value  of  the  ground  used  for 
a  ditch,  and  if  the  value  of  his  farm  is  impaired  by  being  divided  into 
two  parts,  or  by  being  partially  overflowed,  or  is  otherwise  damaged,  lie 
must  also  be  paid  for  such  injury  or  damage. 

3.  Section  8  of  the  Boad  and  Bridge  act  of  1885,  which  provides  that 
when  a  ditch  or  drain  is  sought  across  the  land  of  another,  the  land 
owner  shall  be  summoned  before  a  justice  of  the  i>eace,  "for  the  pur- 
pose of  having  the  damage  assessed  which  such  owner  may  sustain  by 
reason,"  etc.,  is  broad  enough  to  cover  compensation  for  the  land  taken 
and  also  damages  to  the  land  not  taken,  and  is  therefore  not  in  conflict 
with  section  8  of  the  Bill  of  Rights.  The  word  ''damage"  is  used  in  the 
statute  in  the  broader  sense  of  indicating  the  total  loss  the  owner  would 
suffer  by  having  the  ditches  on  his  land. 

4.  SAi£a-^n€ces9ity  for  a  public  use.  In  order  to  authorize  the  com- 
missioners of  highways  to  institute  a  proceeding  to  condemn  land  for  a 
ditch  or  drain  under  section  8  of  the  Boad  and  Bridge  law  of  1885,  a 
necessity  must  exist  for  such  a  ditch  or  drain  in  order  to  carry  off  the 
water  from  the  highway,  or  to  drain  a  pond  or  slough  on  the  highway. 
Private  property  can  only  be  condemned  for  a  public  use.  This  neces- 
sity must  be  made  to  appear  in  order  to  give  jurisdiction  to  the  justice 
of  the  peace. 

5.  Same — necesMty—hy  whom  and  how  found.  Whether  or  not  it  is 
necessary  to  carry  off  the  water  from  a  highway  or  to  drain  a  slough  or 
pond  on  the  highway,  is  a  matter  which  must  be  determined  by  the 
highway  commi&sioners  when  acting  in  their  official  capacity,  and  their 
determination  or  finding  can  be  shown  only  by  the  record  of  their 
proceedings. 

6.  The  record  required  to  be  kept  by  the  town  clerk  by  section  10  of 
the  Boad  and  Bridge  act,  must  show,  when  the  commissioners  enter 
upon  a  man's  land  to  dig  or  open  a  ditch,  that  they  have  previously  de- 
termined, as  an  official  body,  that  such  entry  is  necessary  in  order  to 
carry  off  the  water  from  the  highway,  or  to  drain  a  slough  or  pond 
thereon.  The  evidence  that  the  ditch  is  necessary  for  the  purposes 
specified,  must  be  in  the  record  of  the  official  proceedings  of  the  board. 

7.  Parol  evidence,  upon  a  proceeding  to  condemn  land  before  a 
Justice  of  the  peace,  that  the  digging  of  the  ditch  was  necessary  in 
order  to  carry  off  the  water  from  the  highway,  is  incompetent  and  in- 
admissible. That  fact  can  be  proved  only  by  the  record  of  the  offloial 
acts  and  proceedings  of  the  commissioners  of  highways. 

8.  Same — inability  to  agree  with  the  land  oumer—jurisdictionaL  In 
order  to  give  a  justice  of  the  peace  jurisdiction  of  a  proceeding  by  the 
commissioners  of  highways  for  the  purpose  of  condemning  land  for  a 
ditch  to  carry  off  waters  from  a  highway  or  slough  therein,  it  must  be 
shown,  by  legal  and  competent  evidence,  that  the  land  owner  refused 
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to  g-ive  his  cfinaent  to  the  cutting  of  the  ditch  after  the  offer  of  what  the 
commissioners  found  was  a  fair  compensation.  Withont  an  offer,  the 
oilier  can  not  refuse,  in  the  sense  of  the  statute. 

&•  It  is  the  duty  of  the  commissioners,  when  they  ask  for  the  consent 
of  the  owner  to  open  a  drain  on  his  land,  to  accompany  their  request 
with  an  offer  of  **jn8t  compensation,"  and  then,  when  they  fail  to  agree 
with  him  as  to  tht*  amount  of  compensation,  they  can  apply  to  the  juf»- 
tice.  But  the  determination  of  the  commissioners  to  negotiate  with  an 
owner  for  leave  to  take  a  part  of  his  premises  for  a  ditch,  is  a  matter 
which  III  list  be  the  subject  of  official,  corporate  action,  and  must  be 
proven  by  the  offloial  record  of  the  board.  The  record  of  their  pro- 
cetMlinps  must  alfto  show  the  failure  to  obtain  the  owner's  consent,  and 
a  coui^queut  r^.^olation  to  apply  to  the  justice  with  a  view  of  having 
the  daniagea  assessed. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Will 
county ;  the  Hon.  Dorrance  Dibell,  Judge,  presiding. 

Mr.  E.  Meers,  and  Mr.  D.  Gilmore,  for  the  appellant. 

Messrs.  A.  F.  Mather,  and  Mr.  A.  0.  Marshall,  for  the 

appellees. 

Mr.  JcsTioE  Magruder  delivered  the  opinion  of  the  Court : 

This  is  a  hill  filed  by  appellant  in  the  Circuit  Court  of  Will 
County  for  the  purpose  of  enjoining  the  appellees.  Highway 
Commissioners  of  the  town  of  Wheatland  in  said  county,  from 
digging  a  ditch  across  a  portion  of  appellant's  farm  in  the  town 
of  Plaiiifield  in  said  county.  A  public  highway  runs  east  and 
ivest  between  the  towns  of  Wheatland  and  Plainfield,  and  north 
of  the  eighty  acres,  owned  by  appellant,  upon  which  it  is  pro- 
posed to  open  said  ditch. 

On  June  20,  1885,  the  highway  commissioners  instituted  a 
proceeding  before  a  justice  of  the  peace,  under  Section  8  of 
the  Boads  and  Bridges  Act,  (Starr  &  Cur.  Stat.  chap.  121, 
page  213S)  and  therein  obtained  a  verdict  assessing  the  dam- 
ages for  digging  the  ditch  at  $12.00.  Appellant  took  an  ap- 
peal from  the  justice  to  the  Circuit  Court,  but  his  appeal  was 
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dismissed.  The  appellees  claim  the  right  to  open  and  dig  the 
ditch  by  virtue  of  the  proceeding  before  the  justice ;  appellant 
charges  that  such  proceeding  was  illegal  and  invalid.  The 
facts  are  more  fully  stated  in  Chaplin  v.  Commissioners,  etc, 
126  111.  264.  The  case  is  brought  here  for  the  purpose  of 
reviewing  the  decree  of  the  Circuit  Court,  which  dismissed  the 
bill  for  want  of  equity. 

Counsel  for  appellant  claim  that  section  8  pf  the  Act,  ap- 
proved June  23,  1883,  in  regard  to  roads  and  bridges,  etc.,  is 
unconstitutional  upon  the  alleged  ground  that  it  allows  na 
compensation  for  property  taken.  Section  13  of  the  Bill  of 
Eights  provides  that  "private  property  shall  not  be  taken  or 
damaged  for  public  use  without  just  compensation."  By  the 
terms  of  section  8  of  the  Act,  the  owner  is  summoned  before 
a  justice  of  the  peace  "for  the  purpose  of  having  the  damage 
assessed  which  such  owner 'may  sustain  by  reason  of  the  dig- 
ging or  opening  of  such  ditches  or  drains." 

Undoubtedly  the  owner  of  the  land  is  entitled  to  compen- 
sation both  for  the  land  actually  taken  for  the  purposes  of  a 
ditch  or  drain,  and  also  for  the  damages  to  the  land  not  taken. 
He  must  be  paid  the  value  of  the  ground  used  for  a  ditch,  and, 
if  his  farm  is  injured  by  being  divided  into  two  parts,  or  by 
being  partially  overflowed,  or  is  otherwise  damaged,  he  must 
also  be  paid  for  such  injury  or  damage.  But  the  language  of 
the  section  is  broad  enough  to  cover  compensation  for  the  land 
taken,  and  also  damages  to  the  land  not  taken.  The  jury  are 
to  assess  the  "damage,"  which  the  owner  may  sustain  by  rea- 
son  of  the  digging  or  opening  of  the  ditch.  The  word  "damage,** 
as  here  used,  is  not  to  be  taken  in  the  restricted  sense,  in 
which  it  is  used  in  the  constitution  as  indicating  private  prop- 
erty which  is  "damaged"  and  not  "taken."  It  is  used  in  the 
broader  sense  of  indicating  the  total  loss  which  the  owner  may 
suffer  by  reason  of  the  digging  of  the  ditch  or  drain.  Such 
total  loss  consists  of  the  value  of  the  ground  which  is  taken 
from  him  to  be  used  for  a  ditch,  and  also  the  injury  which  the 
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remainder  of  his  land  may  sustain  on  account  of  such  use  of  [^ 

the  part  taken.    Hence,  we  do  not  think  the  section  is  uncon-  -.M 

stitutional  for  the  reason  insisted  upon.  j^ 

But,  in  the  present  case,  there  is  a  serious  and  fatal  objec-  ^| 

tion  to  the  proceeding  before  the  justice  for  the  assessment  -3 

of  damages.    Two  facts  must  exist  before  the  justice  can  take  .-^M 

jurisdiction.    First,  a  necessity  must  exist  for  digging  the  ditch  [i^ 

upon  the  owner's  land  in  order  to  carry  oflE  the  water  from 
the  highway,  or  to  drain  a  slough  or  pond  on  the  highway. 
Private  property  can  only  be  condemned  for  a  public  use.  .^ 

The  public  will  not  be  benefited  by  the  ditch,  if  no  necessity  ■'■$, 

exists  for  draining  the  water  from  the  highway  which  belongs  »^j 

to  the  public.  Whether  or  not  it  is  necessary  to  carry  off  the 
water  from  the  highway,  or  to  drain  a  slough  or  pond  on  the 
highway,  is  a  matter  which,  by  the  terms  of  section  8,  must 
be  determined  by  the  highway  commissioners.    In  determining  ■% 

upon  the  existence  or  non-existence  of  such  necessity,  the  "^ 

highway  commissioners  can  only  act  in  their  official  capacity 
as  a  board. 

Section  10  of  the  Boads  and  Bridges  Act  provides  that  the 
town  clerk  shall  be  ex  officio  clerk  of  the  board  of  highway 
commissioners,  and  "shall  keep  a  record  of  all  the  official  acts 
and  proceedings  of  the  board  in  a  well-bound  book  to  be  pro- 
vided for  that  purpose,  which  record  shall  be  signed  by  the 
president  and  clerk."  The  record  so  required  to  be  kept  must 
show,  that,  where  the  commissioners  enter  upon  a  man's  land  -^ 

to  dig  or  open  a  ditch,  they  have  previously  determined  as  an  Si 

official  body,  that  such  entry  is  necessary  in  order  to  carry  off  .tj 

the  water  from  the  highway,  or  to  drain  a  slough  or  pond  ;;1 

thereon.    The  evidence  that  the  ditch  is  necessary  for  the  pur-  /| 

pose  specified  in  the  statute  must  be  in  the  record  of  the  official  J 

proceedings  of  the  board. 

In  the  present  case,  there  was  no  evidence  that  the  commis- 
sioners ever  took  any  official  action  as  to  the  necessity  of  the 
drain.     An  attempt  was  made  upon  the  trial  below  to  show 
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by  parol  teBtimony,  that  the  digging  of  the  ditch  was  necessary 
in  order  to  carry  off  the  water  from  the  highway.  This  was 
clearly  improper,  and  the  objection  to  it  made  by  appellant 
ahould  have  been  sustained.  A  record  of  the  action  of  the 
board  upoo  the  subject  should  have  been  produced. 

The  second  fact  necessary  to  be  sho^Jvn,  in  order  to  give  the 
justice  jurisdiction,  is  the  refusal  of  the  owner  to  give  his  con- 
aent  to  the  cutting  of  the  ditch.  No  owner  can  be  compelled 
to  permit  a  ditch  to  be  cut  across  his  land,  unless  an  offer  is 
made  to  compensate  him  therefor.  When  section  8  uses  the 
laDgiiage,  "that,  unless  the  owner  of  such  land,  or  his  agent, 
shall  first  consent  to  the  cutting  of  such  ditches,  the  commis- 
sioners shall  apply  to  any  justice,"  etc.,  the  meaning  is:  "un- 
less the  owner  *  *  *  *  shall  first  consent,"  etc.,  after  the 
commissioners  have  offered  him  an  amount  deemed  by  them 
to  be  a  just  compensation  for  the  damage  to  be  sustained  by 
him.  This  is  apparent  from  section  15  of  the  act,  where  the 
following  words  are  used :  "when  damages  luive  been  agreed  upon 
♦  *  *  for  ditching  to  drain  roads."  It  certainly  could  never 
have  been  the  intention  of  the  law,  that  the  commissioners 
should  take  steps  to  condemn  land,  unless  the  owner  gave  land 
enough  for  a  ditch,  and  waived  all  damages  without  any  com- 
pensation wliatever. 

It  iSj  therefore,  the  duty  of  the  commissioners,  when  they 
ask  for  the  consent  of  the  owner  to  open  a  drain  on  his  land, 
to  accompany  their  request  vrith  an  offer  of  "just  compensa- 
tion.*' When  they  fail  to  agree  with  him  upon  the  amount  of 
the  compensation,  they  can  then  apply  to  the  justice.  But 
the  dett/rmination  of  the  commissioners  to  negotiate  with  an 
owner  for  leave  to  take  a  part  of  his  premises  for  a  ditch  is  a 
matter  Avhich  must  be  the  subject  of  official,  corporate  action, 
and  must  be  proven  by  the  official  record  of  the  board.  The 
record  of  their  proceedings  must  also  show  the  failure  to  ob- 
tain the  owner's  consent,  and  a  consequent  resolution  to  apply 
to  the  justice  with  a  view  of  ha\ing  the  damages  assessed. 
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In  the  present  case,  there  was  no  proof  of  any  kind,  either  oral 
or  by  the  record,  that  the  commissioners  had  sought  to  obtain 
the  consent  of  the  appellant  in  the  way  contemplated  by  the 
statute.  The  views  here  expressed  are  sustained  by  the  fol- 
lowing cases :  The  People  ex  rel.  Peter  Greenwood  et  al.  v.  TJie 
Board  of  Supervisors  of  Madison  County,  125  111.  334;  Reed  v. 
0.  dt  M.  liy.  Co.  126  id.  48. 

For  the  reasons  here  stated  the  decree  of  the  Circuit  Court 
is  reversed,  and  the  cause  is  remanded  to  that  court  with  di- 
rections to  proceed  in  accordance  with  the  views  here  expressed. 

Decree  reversed. 


MosES  Casler  et  al. 

V. 

AsAHBL  B.  Byers. 
Filed  at  Ottawa  October  SI,  1889. 

1.  CoNSTRTJonoN  OP  A  DEED — two  deacriptions.  Where  there  is  a 
doubt  as  to  the  construction  of  a  deed,  it  will  be  token  most  favorably 
for  the  grantee ;  so  that,  if  the  deed  contains  two  descriptions  which 
do  not  coincide,  the  grantee  may  elect  that  which  is  most  to  his  ad- 
vantage. 

2.  A  mortgage  described  the  premises  as  the  south-east  quarter  of 
the  south-east  quarter  of  section  8,  and  the  north  half  of  the  south-west 
quarter  of  section  9,  "all  in  township  forty  (41)  north,  range  3,  east  of  the 
third  (3d)  P.  M.**  The  land  was  in  township  41:  Held,  that  no  correc- 
tion of  the  mortgage,  either  by  the  parties  or  the  decree  of  a  court  of 
chancery,  was  necessary.  There  being  two  descriptions  given  as  to  the 
township,  the  mortgagee  had  the  right  to  rely  upon  the  one  most  favor- 
able to  himself. 

3.  Homestead — release — of  a  further  acknowledgment  after  the  re- 
forming of  a  deed  for  mistake.  Where  a  mortgage  by  which  the  home- 
stead estate  is  properly  released  by  a  husband  and  wife,  is  corrected 
by  the  parties  or  by  decree  of  court,  for  the  purpose  of  curing  a  mistake 
in  the  description  of  the  premises,  a  second  certificate  of  acknowledg- 
ment showing  such  a  release  by  the  wife,  is  not  necessary. 

42—129  iLii. 
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4.  Estoppel — indiicing  action  to  the  injury  of  another^  Where  a 
person,  by  his  words  or  conduct,  voluntarily  causes  another  to  believe 
in  the  existence  of  a  certain  state  of  things,  and  induces  him  to  act 
upon  that  belief,  so  as  to  change  his  previous  position,  the  former  idll 
be  estopped  to  aver  against  the  latter  a  different  state  of  things. 

5.  Same — purchase  of  mortgage  debt — at  an  amount  in  excess  of  vhat 
ia  due — induced  by  the  mortgagor.  Where  a  mortgagor,  for  the  purpose 
of  inducing  another  to  purchase  the  mortgage  indebtedness  from  the 
holder,  produces  a  writing,  signed  by  himself  and  the  mortgagee,  show- 
ing a  settlement,  and  that  there  is  due  on  the  mortgage  a  certain  siun, 
and  the  mortgage  is  purchased  on  such  a.s8urance  by  paying  the  sum 
named,  the  mortgagor  and  his  wife  will,  on  bill  to  foreclose  such  mort- 
gage, be  estopped  from  claiming  that  the  sum  so  stated  was  not  due  at 
the  time  of  the  purchase. 

6.  And  where  the  wife  joins  with  her  husband  in  a  mortgage  of  his 
lands  to  secure  his  debt,  whereby  she  releases  her  right  of  dower  and 
homestead  estate,  and  the  Jiusband  induces  a  third  party  to  purchase 
the  mortgage  debt,  after  its  maturity,  at  a  certain  price,  upon  his  as- 
surance that  the  price  paid  is  due  on  the  note  and  mortgage,  so  that 
he  will  be  estopped  from  showing  that  such  sum  was  not  due,  the  wife 
will  also  be  estopped,  and  can  not  be  allowed  to  redeem  for  a  sum  leas 
than  that  for  which  her  husband  is  liable. 

7.  Attorney's  pee— on  foreclosure,  A  reasonable  attorney's  fee  may 
be  allowed  to  a  party  foreclosing  a  mortgage  by  bill,  when  the  mort- 
gage so  provides ;  and  what  is  a  reasonable  fee  is  a  question  of  fact,  to 
be  determined  from  the  evidence  in  the  case. 

Writ  of  Error  to  the  Appellate  Court  for  the  Second  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Winnebago  county ;  the  Hon.  0.  H.  Horton,  Judge,  presiding. 

Mr.  Harvey  A.  Jones,  for  the  plaintiffs  in  error : 
Mrs.  Casler  should  have  been  allowed  to  redeem  from  the 
mortgage  by  paying  the  sum  actually  due  thereon,  and  was 
not  estopped  by  any  conduct  of  her  husband  to  which  she 
was  no  party.  Allen  v.  Hawley,  66  111.  169 ;  Einory  v.  Keig- 
han,  94  id.  543 ;  Olds  v.  Cummings,  31  id.  188 ;  HamiUon  v. 
Lubukee,  51  id.  415;  Fortier  v.  Darst,  31  id.  212;  Walker  v. 
Dement,  42  id.  272;   White  v.  Sutherland,  64  id.  181. 

A  stranger  shall  not  be  bound  by  or  take  advantage  of  an 
estoppel.     Massure  v.  Noble,  11  111.  531. 
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Brief  lor  the  Defendant  in  Error. 

As  to  the  land  in  dispute,  the  homestead  right  was  not  re- 
I  leased  in  the  certificate  of  acknowledgment. 

j  If  Casler  is  estopped,  it  must  be  by  act  in  pais,  for  the  pur- 

ported settlement  of  March  10,  1881,  between  Divine  and 
Casler,  does  not  have  that  effect,  for  if  the  contest  here  was 
between  Divine  and  Casler,  it  could  and  would  be  inquired 
into,  and  as  Byers  testifies  there  was  a  second  settlement  of 
the  mortgage  indebtedness  November  23,  1881,  said  second 
settlement  must,  of  necessity,  supersede  the  alleged  prior  one. 

Now,  as  to  the  second  paper, — ^viz.,  the  one  signed  by  Casler 
and  Rowen,  and  the  one  upon  which  the  master  and  court 
acted, — it  should  not  have  that  effect.  It  was  not  between  the 
same  parties  or  privies.  Bigelow  on  Estoppel,  (3d  ed.)  59 ; 
Freeman  on  Judgments,  159;  Insurance  Co.  v.  PenneU,  19 
Bradw.  212. 

It  is  no  estoppel,  because  it  is  confessedly  false,  and  is  re- 
pudiated by  Byers,  Rowen  and  Casler.  It  states  Rowen  had, 
on  that  day,  purchased  the  note  and  mortgage  in  question, 
and  that  there  was  the  sum  of  $4500  due  thereon.  Is  it  any 
more  true  that  there  was  $4500  due  thereon  than  that  Divine 
had  sold  it  to  Rowen?  Estoppels  must  be  mutual,  and  as 
Byers  was  not  estopped  by  it,  so  neither  was  Casler. 

The  burden  of  proof  is  upon  Byers  to  establish  the  estoppel. 
Merrell  v.  ToMn,  30  Fed.  Rep.  738 ;  Merrell  v.  Shea,  id.  743. 

It  was  error  to  allow  $500  attorney's  fees  to  be  taxed  as 
costs.  A  sale  could  have  been  made  under  the  power,  and 
have  saved  at  least  $450. 

Mr.  William  Lathrop,  for  the  defendant  in  error : 
The  right  to  redeem  is  conditional  upon  payment  of  the 
entire  amount  due  on  the  mortgage.     2  Jones  on  Mortgages, 
sec.  1070;  Lamb  v.  Montague,  112  Mass.  353. 

The  description  of  the  property  was  good  without  the  cor- 
rection made.  Sharp  v.  Thompson,  100  111.  447;  Bowen  v. 
Prout,  52  id.  354. 
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The  doctrine  of  estoppel  is,  that  when  a  person,  by  his  words 
or  conduct,  voluntarily  causes  another  to  believe  in  the  exist- 
ence of  a  certain  state  of  things,  and  induces  him  to  act  upon 
that  belief,  so  as  to  change  his  previous  position,  he  will  be 
estopped  to  aver  against  the  latter  a  different  state  of  things. 

The  elements  to  constitute  estoppel  are :  First,  there  must 
have  been  a  representation  concerning  material  facts ;  second, 
the  representation  must  have  been  made  with  knowledge  of 
all  the  facts ;  third,  the  party  to  whom  it  was  made  must  have 
been  ignorant  of  the  truth  of  the  matter ;  fourth,  it  must  have 
been  made  with  the  intention  that  it  should  be  acted  upon; 
fifth,  it  must  have  been  acted  upon.  People  v.  Brown,  67  III. 
435.  To  the  same  effect  are  Ball  v,  Hooten,  85  111.  159; 
Hefner  Y.  Vandolah,  57  id.  620 ;  Noble  v.  Chrisman,  88  id.  186; 
Talcott  V.  Brackett,  5  Bradw.  60 ;  Bigelow  on  Estoppel,  (2d  ed.) 
345. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  Court : 

Asahel  B.  Byers,  defendant  in  error,  exhibited  in  the  DeKalb 
circuit  court,  against  Moses  Casler,  and  Catherine  M.  Caaler, 
his  wife,  plaintiffs  in  error,  a  bill  to  foreclose  a  mortgage. 
The  mortgage  deed  contained  a  power  of  sale,  and  was  exe- 
cuted by  said  Caslers  on  the  8th.  day  of  April,  1876,  to  one 
E.  L.  Divine,  since  deceased,  on  one  hundred  and  twenty  acres 
of  land,  for  the  purpose  of  securing  the  payment  of  a  promis- 
sory note  of  that  date,  for  $3350,  made  by  said  Moses  Casler 
to  said  Divine,  due  five  years  after  date,  and  drawing  t^n  per 
cent  interest,  payable  annually.  The  note  was,  after  its  ma- 
turity, and  in  the  lifetime  of  Divine,  assigned,  without  recourse, 
to  said  Byers,  and  the  note  and  mortgage  delivered  to  him. 
Answer  was  filed  to  the  bill  to  foreclose,  and  issues  formed, 
and  upon  application  of  plaintiffs  in  error,  the  venue  of  the 
cause  was  changed  to  Winnebago  county.  A  hearing  was  had 
in  the  circuit  court  of  this  latter  county,  at  the  October  terra, 
1887,  which  resulted  in  a  decree  against  both  the  plaintiffs  in 
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error,  foreclosing  the  mortgage,  and  against  said  Moses  Casler  .  f 

for  $5429.53  and  costs  of  suit,  the  latter  to  include  a  solicitor's  \]^ 

fee  of  $500  for  foreclosing  said  mortgage.     This  decree  was  t' 

afl&rmed  in  the  Appellate  Court  for  the  Second  District,  and  d 

the  cause  thereupon  brought  to  this  court  by  writ  of  error.  ^5 

Several  grounds  are  here  urged  for  a  reversal  of  the  decree.  ,';| 

First — It  is  claimed  it  was  error  to  order  a  sale  of  the  mort-  ;  % 

gaged  premises  freed  from  the  homestead  right  of  the  plaintiffs 
in  error.  In  the  body  of  the  mortgage,  as  it  stood  when  exe- 
cuted and  acknowledged  in  April,  1876,  and  in  the  certificate 
of  acknowledgment  then  made,  there  were  express  and  formal 
waivers  of  the  homestead  right.  The  mortgaged  property 
was  mentioned  in  the  deed  as  being  situate  in  the  county  of 
DeKalb,  and  State  of  Illinois,  and  was  described  as  follows: 
"The  south-east  quarter  (J)  of  the  south-east  quarter  (J)  of  sec- 
tion number  eight  (8),  and  the  north  half  (J)  of  the  south-west 
quarter  (J)  of  section  number  nine  (9),  all  in  township  forty 
(41)  north,  range  three,  east  of  the  third  (3d)  P.  M.,  contain- 
ing one  hundred  and  twenty  acres,  more  or  less."  The  lands 
were  in  fact  located  in  township  41  north,  range  3  east.  In 
1879,  E.  L.  Divine,  the  mortgagee,  discovering  that  the  word 
"one"  was  omitted  in  the  description  of  the  land  contained  in 
the  deed,  obtained  the  consent  of  both  of  the  plaintiffs  in  error 
to  have  said  word  "one"  inserted  in  the  mortgage,  which  was 
accordingly  done,  and  the  mortgage  made  to  read,  "all  in 
township  forty-one  (41)  north,"  etc.,  and  the  mortgage,  as  thus 
amended,  was  acknowledged,  and  a  second  certificate  of  ac- 
knowledgment made,  and  the  mortgage  recorded  for  a  second 
time.  The  second  certificate  of  acknowledgment  contained  no 
waiver  of  the  right  of  homestead.  The  contention  of  plaintiffs 
in  error  is,  that  the  mortgage  which  was  foreclosed  showed  a  • 
waiver  of  homestead  to  lands  in  township  40,  but  did  not  show 
a  waiver  of  homestead  to  lands  in  township  41. 

The  deed  as  originally  written  and  executed  was  sufl&cient  to 
constitute  it  a  valid  mortgage  upon  the  lands  of  Moses  Casler 
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in  township  41,  and  it  and  the  first  certificate  of  acknowledg- 
ment were  effectual  to  show  a  waiver  of  the  homestead  right 
in  said  lands,  and  no  correction  of  the  instrument,  either  by 
the  act  of  the  mortgagors  or  the  decree  of  a  court  of  chancery, 
was  necessary.  In  Sharp  v.  Thompson,  100  111.  447,  this  court 
said :  "It  is  a  rule  of  construction,  that  where  there  is  a  doubt 
as  to  the  construction  of  a  deed,  it  shall  be  taken  most  favor- 
ably for  the  grantee.  Whence,  if  there  are  two  descriptions 
in  a  deed  of  the  land  conveyed,  and  they  do  not  coincide,  the 
grantee  is  at  liberty  to  elect  that  which  is  most  favorable  to 
him."  Here,  there  were  two  and  inconsistent  descriptions  of 
the  lands,  one  locating  them  in  "township  forty,"  and  the  other 
locating  them  in  "township  41."  The  mortgagee  availed  him- 
self of  the  privilege  given  him  by  the  law,  and  elected  to 
take  by  the  description  of  "township  41,"  and  indicated  such 
election  by  soliciting  and  procuring  from  the  mortgagors  the 
insertion  of  the  word  "one"  in  the  mortgage,  whereby  the  two 
descriptions  were  made  to  coincide,  and  to  conform  to  the  elec- 
tion so  made.  The  amendment  to  the  instrument  was  an  un- 
necessary act,  but  it  worked  no  detriment  to  the  grantee,  and 
was  potent  to  show  the  parties  of  both  parts  understood  and 
construed  the  deed  as  conveying  lands  in  township  41 ,  and  when 
made,  it  related  back  to  the  original  execution  of  the  deed. 
The  first  acknowledgment  being  amply  sufl5cient  in  respect  to 
the  waiver  of  homestead,  a  second  certificate  showing  such 
waiver  was  wholly  unnecessary,  and  the  only  effect  of  the  sec- 
ond certificate  of  acknowledgment  was  to  afford  evidence  the 
amendment  in  the  deed  was  made  with  the  knowledge  and 
consent  of  the  mortgagors. 

A  husband  and  wife  had  executed  and  acknowledged  a  mort- 
gage intended  to  be  on  their  homestead,  but  wliich,  by  mistake, 
was  not  properly  described,  and  upon  bill  filed  by  the  mort- 
gagee, after  the  death  of  the  husband,  against  his  widow  and 
minor  children,  a  decree  was  rendered  correcting  the  mistake, 
and  ordering  a  f  oreclosui-e  and  a  sale  of  the  land  in  which  was 
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the  homestead.  Thereafter,  the  widow  and  heirs  filed  a  Lill 
claiming  a  homestead  in  the  premises, — and  the  latter  caee 
came  before  this  court  in  Snell  v.  Snell,  123  111.  403,  iind  the 
point  was  expressly  made  by  counsel  that  the  law  pliiees  the 
householder  and  his  wife  under  an  absolute  disability  to  con- 
vey the  homestead,  except  in  strict  conformity  with  the  statute. 
It  was  held  the  widow  and  children  were  bound  by  the  former 
decree,  and  had  no  homestead  in  the  premises ;  and  in  the 
opinion  of  the  court  it  was  said :  "There  was  a  simple,  mEini- 
fest  mistake  in  the  body  of  the  deed,  in  describing  tlict  land. 
The  homestead  was  formally  released  and  waived,  as  required 
by  the  statute,  and  the  only  effect  of  correcting  the  terror  in 
the  description  of  the  property  was  to  make  the  deed  express 
just  what  the  parties  to  it  originally  intended  it  should/' 

The  deed  here  in  question  contained,  when  the  waiver  of 
homestead  was  made,  a  correct  description  of  the  premises  io 
which  was  the  homestead,  while  the  deed  involved  iii  Smll  v, 
Snell,  contained  no  such  description ;  and  if  the  decree  and 
acknowledgment,  there,  were  a  sufficient  compliance  with  the 
requirement  of  the  statute  to  be  effectual  to  work  a  convey- 
ance of  the  homestead,  it  is  not  perceived  why  the  deed  and 
acknowledgment  and  the  correction  made  in  the  deed  by  the 
voluntary  act  of  the  parties  themselves,  that  appear  in  this 
case,  do  not  accomplish  the  same  result.  We  think  there  was 
no  error  in  the  ruling  of  the  court  that  the  homestead  of  plain- 
tiffs in  error  was  released  by  the  mortgage. 

Second — Is  Moses  Casler  estopped  from  denying  that  $4500 
was  due  on  the  note  and  mortgage  on  the  23d  of  November, 
1881  ?  On  the  10th  of  March,  1881,  said  Casler,  and  Divine, 
the  mortgagee,  made  and  signed  an  instrument  in  writing, 
which  reads  as  follows : 

"On  settlement  and  adjustment  of  interest  and  other  ac* 
counts  and  matters  of  deal  between  Moses  Casler  and  11.  L- 
Divine,  this  10th  day  of  March,  A.  D.  1881,  it  is  found  that 
there  is  or  will  be  due  to  said  Divine,  on  the  8th  day  of  April, 
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A.  D.  1881,  the  sum  of  $4855  on  note  and  mortgage  given  to 
said  Divine  by  said  Casler  on  the  8th  day  of  April,  A.  D.  1876, 
for  the  principal  sum  of  $3350,  drawing  interest  at  ten  per 
cent  per  annum,  and  that  all  other  indebtedness  from  said 
Casler  to  said  Divine  is  paid,  j^  ^^  Divinb 

Moses  Casler.  " 

On  the  23d  of  November,  1881,  the  note  and  mortgage  were 
overdue,  and  Divine  had  advertised  the  mortgaged  lands  for 
sale,  under  the  power  in  the  deed,  and  was  about  to  sell  the 
same.  A  few  days  before  that,  Casler  had,  in  his  extremity, 
called  upon  Byers,  defendant  in  error,  who  lived  on  the  ad- 
joining farm,  and  requested  his  assistance.  Byers  was  a  man 
of  property,  but  did  not  have  the  ready  money  to  buy  the 
mortgage.  He  told  Casler  that  if  he  would  reduce  the  mort- 
gage to  $4500,  he  would  see  what  he  could  do.  Byers  then 
went  to  one  B.  D.  Eowen,  and  tried  to  arrange  with  him  to 
take  the  mortgage,  and  give  Casler  five  years  in  which  to  pay 
the  $4500,  with  interest  at  seven  per  cent  per  annum.  Rowen 
was  on  the  eve  of  starting  for  California,  but  said  he  would 
take  the  investment  when  he  came  back,  if  the  security  proved 
satisfactory.  By  arrangement  between  Byers  and  Eowen,  the 
latter  let  the  former  have  $4000  on  his  (Byer's)  individual 
note,  and  agreed  to  pay  thfe  remaining  $500  in  the  spring,  if 
the  security  was  satisfactory.  Thereupon  Byers  borrowed, 
temporarily,  the  $500  from  one  Updike.  Byers  and  Casler 
went,  on  November  23,  1881,  to  Divine's  bank,  in  Sycamore, 
and  there  a  settlement  was  made.  Byers  paid  Divine  the 
$4500,  and  Casler  being  unable  to  pay  all  the  residue  claimed 
by  Divine  as  due,  also  advanced  a  further  sum  of  $84.80,  in 
order  to  complete  the  payment  to  Divine.  The  note  of  Casler 
for  $3500  was  indorsed  by  Divine  "without  recourse,"  audit 
and  the  mortgage  and  the  writing  of  March  10,  1881,  signed 
by  Casler  and  Divine,  were  turned  over  to  Byers.  At  the 
same  time  a  written  statement  was,  at  the  request  of  Byers, 
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drawn  up  by  Divine  and  signed  by  Casler.  It  was  then  de- 
livered to  Byers,  who,  as  it  was  expected  Eowen  would  take 
the  note  and  mortgage,  carried  it  to  Eowen,  and  the  latter 
also  attached  his  signature  and  returned  it  to  Byers.  That 
writing  was  as  follows : 

"This  agreement,  made  the  23d  day  of  November,  A.  D, 
1881 :  Witnesseth :  that  the  undersigned,  B.  D.  Eowen,  at 
the  instance  and  request  of  said  undersigned  Moses  Casler, 
has  purchased  of  E.  L.  Divine  a  note  for  $3350,  with  interest 
at  ten  per  cent  per  annum,  dated  April  8,  1876,  and  mortgage 
executed  by  said  Casler  and  wife  to  secure  the  same,  said  mort- 
gage covering  certain  lands  in  sections  8  and  9,  in  the  town 
of  South  Grove,  DeKalb  county,  Illinois ;  and  whereas,  there  is 
now  due  on  said  note  and  mortgage  the  sum  of  $4500,  neither 
more  nor  less,  and  the  said  Casler  is  desirous  of  procuring  an 
extension  of  the  time  of  payment  thereof :  Now,  in  consider- 
ation of  the  premises,  said  Eowen  hereby  stipulates  and  agrees 
to  and  with  the  said  Casler  that  he  will  and  does  hereby  ex- 
tend the  time  of  payment  of  said  note  and  mortgage  for  five 
years  from  this  date :  Providedy  that  if  default  at  any  (time) 
be  made  in  the  prompt  payment  of  the  annual  interest  accru- 
ing on  said  note  and  mortgage,  then  said  Eowen  may  at  once 
resort  to  and  exercise  the  power  of  sale  contained  in  said  mort- 
gage, and  may  resort  to  any  and  all  other  lawful  means  to 
collect  said  debt,  his  assignee  to  have  the  same  rights.  The 
rate  of  interest  on  said  note  and  mortgage  from  and  after  this 
date  is  to  be  seven  per  cent  per  annum. 

Nov.  23, 1882.  Moses  Casler,  [Seal.] 

B.  D.  Eowen.    [Seal.]'' 

Byers  subsequently  got  $500  more  from  Eowen,  to  replace 
that  amount  borrowed  from  Updike,  but  he  did  not  turn  over 
the  note  and  mortgage  to  Eowen,  and,  according  to  his  testi- 
mony, he  refrained  from  so  doing  for  the  reason  Casler  pre- 
ferred he  should  keep  them. 
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Plaintiffs  in  error  introduced  testimony,  upon  the  hearing, 
tending  to  prove,  that  while  the  note  secured  by  the  mort- 
gage was  for  $3350,  the  actual  consideration  thereof  was  only 
the  sum  of  $2250,  and  also  tending  to  show  that  Divine  had 
collected  some  $1600  of  rents  accruing  to  Casler,  with  the 
understanding  they  should  be  applied  upon  the  mortgage  debt. 
The  explanations  made  by  Casler  of  his  signing  the  two  writ- 
ten instruments  were,  that  he  signed  the  paper  of  March  10, 
1881,  without  reading  it,  not  having  his  glasses  with  him,  and 
being  unable  to  read  without  glasses,  and  on  the  representa- 
tion of  Divine  that  it  was  a  statement  that  their  matters,  other 
than  the  mortgage  indebtedness,  were  settled  up,  and  that  he 
had  no  recollection  of  the  paper  signed  by  himself  and  Eowen. 
There  is  no  doubt  Casler,  when  he  first  called  on  Byers,  wanted 
him  to  go  his  security  in  his  proposed  litigation  with  Divine 
to  get  "a  right  count,"  and  made  a  claim  there  was  $1000  too 
much  put  in  the  mortgage ;  but  it  is  evident  Byers  gave  no 
weight  or  credence  to  the  suggestions  and  claims  thus  made. 
We  think  his  subsequent  conduct,  in  advancing  $4500  for  the 
purchase  of  the  note  and  mortgage,  was  justified  by  the  con- 
tents of  the  two  papers  signed  by  Casler  that  were  placed  in 
his  possession  at  the  time  he  paid  the  money.  He  borrowed 
the  money  at  seven  per  cent  interest,  and  turned  it  over  to 
Casler  at  the  same  rate  of  interest.  He  assumed  a  personal 
liability  and  risk,  and  was  acting  solely  from  a  benevolent  de- 
sire to  assist  a  neighbor  in  his  distress.  As  matter  of  coarse, 
he  did  not  understand  he  was  making  an  arrangement  whereby 
the  sale  would  be  stopped  and  Casler  afforded  an  opportunity 
to  contest  the  amount  of  the  mortgage  indebtedness.  To  so 
suppose  would  be  to  impute  to  him  a  degree  of  folly  that  is 
seldom  found  in  a  man  who  is  capable  of  attending  to  his  own 
business  affairs.  The  evidence  shows,  that  in  the  course  of 
the  dealings  between  Casler  and  Divine,  Casler  executed  in 
favor  of  Divine  some  eight  chattel  mortgages,  all  of  them  given 
to  secure  considerable  sums  of  money,  and  further,  that  the 
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latter  recovered  three  judgments  against  the  former ;  and  we 
think  there  is  a  strong  probability  that  the  $1000  included  in 
the  deed  was  based  upon  some  of  these  transactions,  and  that 
the  rents  collected  by  Divine  were  applied  upon  some  of  these 
evidences  of  indebtedness.  The  writing  of  the  10th  of  March, 
1881,  recites,  "that  all  other  indebtedness  from  said  Casler  to 
said  Divine  is  paid." 

These  matters,  however,  are  merely  preliminary  to  the  point 
in  issue.  Waiving  all  question  in  respect  to  the  true  amount 
due  upon  the  note  and  mortgage,  it  is  clear  that,  under  the 
facts  of  the  case,  Moses  Casler  should  be  estopped  from  now 
claiming  that  there  was  not,  on  the  23d  of  November,  1881, 
and  after  deducting  the  payments  then  made  by  him,  and  the 
$84.80  loaned  by  Byers  to  scale  down  the  debt  to  the  amount 
agreed  upon,  the  full  sum  of  $4500  due  upon  the  mortgage 
indebtedness.  The  doctrine  of  estoppel,  as  held  in  The  People 
V.  Brown  et  al.  67  111.  435,  and  in  numerous  other  cases,  is, 
that  where  a  person,  by  his  words  or  cqnduct,  voluntarily  causes 
another  to  believe  in  the  existence  of  a  certain  state  of  things, 
and  induces  him  to  act  upon  that  belief,  so  as  to  change  his 
previous  position,  he  will  be  estopped  to  aver  against  the  lat- 
ter a  different  state  of  things.  We  think  that  in  this  case  all 
the  essential  elements  to  constitute  an  estoppel  in  pais  appear. 
But  even  if  we  assume  that  fraud,  or  something  tantamount 
thereto,  is  wanting,  and  that  said  Casler  acted  in  good  faith, 
and  that  $1000  too  much  was  put  in  the  mortgage,  and  that 
payments  afterward  made  were  not  credited  by  Divine  upon 
the  indebtedness,  yet  it  would  seem  to  be  a  case,  in  view  of  the 
statements  signed  by  Casler,  for  the  application  of  the  rule, 
that  where  one  of  two  innocent  persons  must  suffer  loss  from 
the  wrongful  act  of  a  third  party,  he  should  bear  the  loss  whose 
acts  and  conduct  have  given  opportunity  for  the  accomplish- 
ment of  the  wrong.  It  would  be  an  outrage  upon  equity  and 
good  conscience,  to  allow  Moses  Casler,  upon  the  facts  devel- 
oped by  this  record,  to  avail  himself  of  his  claim  that  all  or 
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the  greater  part  of  the  mortgage  deht  was  settled  with  Divine 
prior  to  its  transfer  to  defendant  in  error. 

Third — It  is  insisted  that  Catherine  M.  Casler,  wife  of  Moses 
Casler,  had  both  an  inchoate  right  of  dower  and  a  homestead 
right  in  the  premises — that  even  if  her  husband  was  estopped, 
yet  she  was  not  a  party  to  and  had  no  knowledge  of  the  mat- 
ters which  worked  such  estoppel,  and  that  she  having  a  right 
of  equity  of  redemption,  should  have  been  allowed  to  redeem 
from  the  mortgage  by  paying  the  amount  actually  due  thereon. 
The  debt  for  which  the  note  and  mortgage  were  given  was  the 
debt  of  the  husband  alone,  but  she  voluntarily  joined  in  the 
execution  of  the  mortgage  deed,  and,  as  a  security  for  the  pay- 
ment of  her  husband's  indebtedness,  waived  both  her  dower 
and  her  homestead  rights. 

McCabe  v.  Raney,  32  Ind.  309,  was  a  suit  against  the  prin- 
cipal and  sureties  on  a  promissory  note,  they  being  the  joint 
makers  thereof.  The  principal  had,  by  his  statements  to  the 
purchaser  of  the  note  that  there  was  no  defense  to  it,  pre- 
cluded himself  from  setting  up  a  defense  to  the  note,  and  it 
was  held  that  his  sureties  were  also  precluded  from  making  a 
defense,  and  the  court  said :  "Any  act  of  the  principal  which 
estops  him  from  setting  up  a  defense  personal  to  himself, 
operates  equally  against  his  sureties." 

This  case  of  McCabe  v.  Raney,  and  the  language  above 
quoted,  were  cited  with  approval  by  .this  court  in  City  of  Chi- 
cago y.  Gage  etal.  95  111.  593,  (on  pages  629  and  630,)  and  the 
principle  there  announced  is  here  exactly  in  point,  and  decisive 
against  the  contention  now  urged  in  behalf  of  Mrs.  Casler. 
Besides  this,  Moses  Casler  was  the  owner  in  fee  of  the  prem- 
ises, and,  jointly  with  his  wife,  had  a  homestead  therein,  and 
the  mortgage  was  given  to  secure  his  personal  debt,  and  she 
released  her  rights,  as  she  lavrfuUy  might,  for  the  payment  of 
any  part  of  the  debt  that  should  remain  a  valid  indebtedness 
against  him.  The  right  to  redeem,  whoever  has  it,  is  the 
right  to  redeem  the  entire  estate  included  in  the  mortgage,  by 
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the  payment  of  the  whole  debt  due  upon  it,  and  the  mortgagee 
is  not  obliged  to  take  his  pay  by  installments,  or  to  release 
any  specific  portion  of  the  estate  on  part  payment.  (2  Jones 
on  Mortgages,  sec.  1070 ;  Lainb  v.  Montague,  112  Mass.  352.) 
It  is  probable  that  if  a  husband  was  guilty  of  intentional  fraud 
as  against  the  mortgaged  rights  of  his  wife,  by  an  admission 
of  indebtednesB  made  in  bad  faith,  for  the  purpose  of  affecting 
Bueb  rights,  a  court  of  equity  would  afford  her  relief ;  but  there 
is  in  this  record  no  intimation  of  such  a  state  of  case,  and 
Mrs.  Casler  has  not  either  filed  a  cross-bill  asking  affirmative 
reliefj  or  claimed  a  separate  and  distinct  defense  in  an  answer^ 
but  has  simply  joined  with  her  husband  in  answering  the  bill 
to  foreclose*  We  think  that  Mrs.  Casler,  as  well  as  her  hus- 
band, is  estopped  from  claiming  less  than  $4500  was  due  on 
November  23,  L881. 

Fourth — The  remaining  claim  on  the  part  of  the  plaintiffs 
in  error  is,  that  it  was  erroneous  to  allow  a  solicitor's  fee  of 
$500  for  foreclosing  the  mortgage.  The  mortgage  deed  pro- 
vided for  a  reasonable  solicitor's  fee,  to  be  taxed  as  a  part  of 
the  costs,  if  for  any  cause  it  became  necessary  to  foreclose  the 
mortgage  by  proceedings  in  court.  It  needs  no  argument  to 
show  that  an  attempt  to  foreclose,  under  the  power  of  sale  in 
the  mortgage,  would  have  been  futile,  and  that  it  was  neces- 
sary and  proper  to  file  a  bill  in  chancery  for  that  purpose. 
Although  the  suit  was  pending  in  the  circuit  courts  only  some 
eight  months,  and  the  questions  involved  were  not  particularly 
abstruse,  yet  a  change  of  venue  was  taken  by  the  plaintiffs  in 
eiTor  to  another  county,  and  the  right  to  foreclose  was  warmly 
contested  on  various  grounds,  and  besides  the  time  that  was 
taken  by  the  proceedings  in  open  court,  eight  days  were  occu- 
pied in  taking  depositions  before  the  master,  and  numerous 
exceptions  were  urged  to  his  report,  and  a  considerable  amount 
of  money  was  involved  in  the  litigation.  That  which  the  con- 
tract called  for  was  "a  reasonable  solicitor's  fee."  Two  prac- 
ticing attorneys  at  law  were  introduced  by  defendant  in  error 
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as  witnesses,  and  testified  in  regard  to  the  fee.  One  of  them 
stated  $500  was  a  reasonable  fee,  and  the  other  that  from 
$400  to  $500  would  be  a  reasonable  fee.  Plaintiffs  in  error 
cross-examined  both  of  these  witnesses,  and  had  full  oppor- 
tunity to  ascertain  upon  what  basis  they  formed  their  opinions 
in  respect  to  the  amount  of  the  fee,  and  to  question  them  mth 
reference  to  the  usual  and  customary  fees  for  like  services, 
but  failed  to  do  so.  No  objections  were  made  either  to  the 
questions  propounded  to  said  witnesses  or  to  their  answers 
thereto,  and  they  produced  no  witnesses  in  contradiction.  It 
is  a  question  of  fact,  to  be  determined  from  the  weight  of  the 
evidence,  as  to  what  is  a  reasonable  solicitor's  fee  for  the  ser- 
vices performed  in  the  case  where  the  inquiry  arises.  Here, 
the  master  in  chancery,  the  circuit  court  and  the  Appellate 
Court  have  all  found  from  the  evidence  that  $500  is  a  reason- 
able fee  for  the  services  rendered  in  this  cause ;  and  while  we 
might  have  been  better  satisfied  with  the  decree  if  a  smaller 
fee  had  been  fixed  therein,  yet  we  can  not  say,  that  under  the 
evidence  the  findings  in  that  behalf  were  manifestly  erroneous, 
and  the  fee  of  $500  so  excessive  and  oppressive  as  to  justify 
a  reversal  by  us  on  that  ground.  In  Reynolds  v.  McMilian, 
63  HI.  46,  the  suit  was  amicable,  and  the  rights  of  infants 
were  involved ;  but  here,  plaintiffs  in  error  were  adults,  and  it 
must  be  presumed  from  their  conduct  they  were  content  with 
the  testimony  on  the  question  of  a  reasonable  fee,  as  it  stood. 
We  find  in  the  record  no  sufficient  ground  for  interfering 
vrith  the  decree  of  the  circuit  court,  and  it  and  the  judgment 

of  the  Appellate  Court  are  affirmed. 

Judgment  affirmed. 
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ABANDONMENT. 
As  TO  WIDOW'S  QUARANTiNB  BIGHTS.  See  WIDOWS  QUARANTINE,  1. 

ACKNOWLEDGMENT  OF  DEEDS. 

IlEQXnSITES. 

1.  Acknowledgments  to  conveyances  of  real  entate  can  only  be 
made  when  the  grantors  are  personally  known  to  the  officer  taking 
such  acknowledgment  to  be  the  real  persons  in  whose  name  such 
acknowledgment  is  proposed  to  be  made,  or  shall  be  proved  to  be 
such  by  a  credible  witness;  and  the  fact  of  such  personal  knowl- 
edge  or  proof  must  be  stated  by  such  officer  in  the  certificate  of 
acknowledgment.    Gage  v.  Wkeeler,  197. 

Deeds  of  mabried  women. 

2.  Of  their  acknotoledgment — how  far  essential — and  their  requi^ 
sites.  Under  the  law  of  this  State  as  it  existed  in  1853,  the  acknowl- 
edgment  of  a  deed  by  a  married  woman  was  an  essential  part  of  the 
execution  of  the  deed ;  and  where  the  certificate  of  the  acknowl- 
edgment  thereof  failed  to  show  that  she  was  examined  separate  and 
apart  from  her  husband,  and  that  the  contents  of  the  deed  were 
made  known  and  explained  to  her,  the  deed,  as  to  her  and  her 
heirs,  will  be  held  inoperative  and  void.    Mettler  v.  Miller,  630. 

Release  of  homestead. 

3.  Acknotoledgment— requisites.    See  HOMESTEAD,  8  to  12. 

ACTIONS. 

NeOIiIOENCB. 

1.  Concurring  negligence  of  different  parties — who  shall  be  liable. 
See  NEGLIGENCE,  29,  30. 

DANOEBOUS  CONDITION  OF  PBIVATB  PBOPBBTY. 

2.  Of  property  adjacent  to  a  public  sidewalk — duty  of  the  owner. 
Same  title,  31. 

NmSANCB  UPON  LEASED  PBEMISES. 

3.  Who  liable  for  injury  therefrom — the  landlord  or  the  tenant. 
See  NUISANCE,  4,  5,  6. 
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ADMINISTERING  OATHS. 
PowEB  OP  TOWN  oiiEBK.    See  OATHS,  1,  2. 

ADMINISTRATION  OF  ESTATES. 

SAIiE  OF  IiAKD  TO  PAY  DEBTS. 

1.  Pover  to  settle  conflicting  titles — conatitutionality  of  (ict  of  JuM 
25y  1887.  Prior  to  the  act  of  June  15, 1887,  the  county  court  had  no 
power,  in  a  proceeding  by  an  administrator  for  an  order  to  sell  land 
for  the  payment  of  debts,  to  call  before  it  adverse  claimants  to  the 
land,  and  adjudicate  upon  their  rights  before  ordering  the.laad  to 
be  sold.    Newellt  Admr.  v.  Montgomery  et  al.  58. 

2.  The  act  of  June  15, 1887,  which  gives  the  count/ and  probate 
courts  power  and  jurisdiction,  on  application  of  administrators  for 
leave  to  sell  real  estate  for  the  payment  of  debts,  to  investigate  and 
determine  all  questions  of  conflicting  or  controverted  titles,  to  re- 
move clouds,  etc.,  is  a  valid  enactment,  and  is  not  in  contravention 
of  the  constitution  of  the  Stat«.    Ibid.  58. 

3.  The  constitution,  in  conferring  upon  probate  courts  Jurisdic- 
tion in  cases  of  sales  of  the  real  estate  of  deceased  persons  for  the 
payment  of  their  debts,  in  no  way  attempts  to  define  or  limit  the 
procedure  in  cases  of  that  kind,  but  that  is  left  entirely  to  legisla- 
tive discretion.  It  was,  therefore,  competent  for  the  legislature  to 
prescribe  any  procedure  which,  in  its  judgment,  is  appropriate. 
Ibid.  58. 

4.  Prior  acquired  title— estoppel  €t8  to  parties.  Where  a  person 
is  made  a  party  defendant  to  an  administrator's  petition  for  an  order 
to  sell  land  to  pay  debts,  and  fails  in  that  proceeding  to  set  up  or 
assert  any  title  in  himself,  he  will  be  estopped  from  asserting  title 
acquired  prior  to  such  proceedings,  as  against  the  purchaser  at  the 
administrator's  sale.    Bowers  v.  Block  et  al,  424. 

5.  The  real  purpose  of  requiring  all  persons  who  are  in  the  oc- 
cupancy of  the  laud,  to  be  made  parties  to  an  administrators  appli- 
cation for  leave  to  sell  lands,  is  to  relieve,  as  far  as  possible,  the 
title  to  the  land  from  uncertainty;  and  while  the  county  court,  in 
such  a  proceeding,  could  not,  prior  to  the  act  of  1887,  adjust  con- 
flicting claims  of  title,  it  might,  as  far  as  practicable,  advise  the 
purchaser  of  the  nature  and  character  of  the  title  to  be  acquired 
at  the  sale.    Ibid.  424. 

6.  Presumption — as  to  proper  parties.  In  the  absence  of  any 
proof  to  the  contrary  being  preserved  in  the  Record  of  an  action  of 
ejectment  by  a  purchaser  at  administrator's  sale,  against  the  widow 
of  a  deceased  claimant,  it  will  be  presumed  in  favor  of  the  judgment 
in  the  action  of  ejectment,  that  the  heirs  of  such  deceased  claimant 
were  made  parties  to  the  proceedings  by  the  administrator,  in  the 
county  court,  for  the  sale  of  his  intestate's  land  to  pay  debts,  so  as 
to  estop  them  from  setting  up  any  prior  acquired  title.   Ibid.  4:24. 
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ADMISSIONS. 
Appeabance. 

Mental  capacity.    See  APPEARANCE,  1. 

ADVERSE  POSSESSION.    See  LIMITATIONS,  8,  9. 

ADVERSE  TITLE. 
Who  may  claim  under  it. 

Estoppel  as  to  parties.    See  ADMINISTRATION  OP  ESTATES, 
4,  5,  6. 

AGENCY. 

PBINCIPAIi  AND  AGENT. 

1.  Guaranty — sale  of  securities — notice.  Where  an  agent  em- 
ployed to  make  sale  of  bonds  guarantees  a  sale  within  a  given  time 
at  a  certain  price,  and  fails  to  perform  on  request,  the  principal  amy 
sell  the  bonds  at  the  best  price  he  can  get,  without  notice  to  the 
agent,  and  hold  him  for  the  difference  in  the  price,  with  interest. 
Plumb  V.  Campbell,  101. 
43—129  Iiiii. 
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ADMIRALTY -ATTACHMENT  OF  VESSELS. 
State  and  Fedebal  jtjbisdiction. 

1.  Essentials  to  jurisdiction — in  rem  or  in  personam.  Where  the 
admiralty  jurisdiction  of  the  United  States  attaches,  it  does  so  to 
the  exclusion  of  the  jurisdiction  of  the  State  courts,  and  a  Htate 
can  not  confer  jurisdiction  upon  its  courts  in  such  cases.  Gindete 
el  at.  V.  Corrigan,  582. 

2.  It  is  essential  to  a  suit  in  rem  in  admiralty,  against  a  Teasel, 
that  an  actual  seizure  be  made  of  it,  and  it  be  subjected  primarily 
to  the  satisfaction  of  the  judgment.  Without  such  seizure  the  court 
acquires  no  jurisdiction  of  the  vessel.    Ibid.  582. 

3.  The  State  may,  by  statute,  authorize  the  attachment  of  the  j 
rroperty  of  a  debtor  or  tort  feasor,  as  a  security  for  the  satisfaction  ^ 
of  the  judgment  to  be  recovered,  and  in  such  case  the  proceeding  \ 
is  in  personam,  and  not  in  rem.  The  object  of  the  attachment,  in  j 
huch  case,  is  to  secure  a  lien  "upon  the  property  seized  for  the  pay-  i 
ment  of  the  judgment,  and  not  for  the  condemnation  of  the  prop-  i 
erty  itself.    Ibid.  582. 

4.  Where  the  owner  of  a  vessel  procures  its  release  from  the  at- 
tachment by  giving  his  personal  bond,  with  sureties,  the  suit  will 
thereafter  be  a  proceeding  in  personam.    The  plaintiff  may  thi^n 

amend  the  record  so  as  to  make  the  bondsmen  parties  defend imt.  ,| 

The  statute  authorizing  such  proceedings  in  the  State  courts  ia  ij 

not  in  conflict  with  the  constitution  or  laws  of  the  United  States. 
Ibid.  582.  1 
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ALLEGATIONS  AND  PEOOFS.  See  PLEADING  AND  EVIDENCE,  4  to  9. 

AMENDMENTS. 
Amendment  of  begobd. 

1.  A8  not  obviating  error  already  committed.  Where  the  report 
of  commissioners  appointed  to  make  partition  of  lands  and  set  off 
dower  therein,  shows,  on  its  face,  substantial  error,  a  motion  to 
amend  the  record  so  as  to  show  an  approval  of  the  report,  on  a  bill 
by  one  of  the  parties  to  impeach  the  proceedings  for  error,  may 
well  be  refused,  as  in  such  case  the  amendment  proposed  would 
not  cure  the  defect  or  obviate  the  error  in  the  original  proceedings. 
Hainea  v.  Hewitt  et  al.  347. 

2.  At  aubaequent  term — by  consent.  The  records  of  a  comt  are 
not  so  far  closed  at  the  end  of  the  term  that  the  parties  may  not 
appear  at  a  subsequent  term,  and  by  agreement  authorize  the  court 
to  open  them  and  take  further  proceedings.  A  judgment  or  decree, 
by  consent  of  the  parties,  may  be  opened  or  set  aside  at  a  subse- 
quent term  to  its  entry.    Hawes,  Judge,  v.  People  ex  rel.  Pulver,  123. 

Bill  of  exceptions. 

3.  Amendment  at  subsequent  term — memoranda  to  amend  by.  See 
EXCEPTIONS  AND  BILLS  OP  EXCEPTIONS,  10  to  13. 

APPEALS  AND  WRITS  OF  EKEOE. 

In  civil  suit  fob  a  PENAIiTT. 

1.  Appeal  by  the  People.  A  suit  brought  under  section  11  of  the 
act  of  June  16,  1887,  entitled  ''An  act  to  regulate  the  practicse  of 
medicine  in  the  State  of  Dlinois,"  is  a  civil  proceeding  for  the  re- 
covery of  a  penalty,  and  therefore  an  appeal  lies  in  favor  of  the 
People  from  a  judgment  in  favor  of  the  defendant.  People,  for  use 
of  State  Board  of  Health  v.  Blue  Mountain  Joe,  370. 

What  mattebs  involved.  « 

'2.  On  appeal  from  the  Appellate  Court,  an  amended  or  additional 
record  not  before  that  court  can  not  be  considered.  This  court  acts 
upon  the  record  which  was  before  the  Appellate  Court,  and  that 
alone.    Clafiin,  Exr.  et  al.  v.  Dunne,  241. 

3.  As  to  matters  waived  in  the  Appellate  Court.  The  practice  of 
waiving  points  in  the  Appellate  Court,  ev.en  when  they  properly 
arise  on  the  errors  assigned,  and  then  presenting  them  to  this  oooit 
on  appeal,  can  not  be  recognized.  The  failiure  of  the  Appellate 
Court  to  reverse  for  error  to  which  its  attention  has  not  been  called, 
and  upon  which  it  did  not  pass,  can  not  be  urged  for  error  in  this 
court.    Hegeler  v.  First  Nat.  Bank  of  Peru,  151: 

Dbainaoe  assessments. 

4.  Right  of  appeal — and  questions  to  be  considered.  See  DBAIK- 
AGE  LAW,  3,  4. 
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i  APPEALS  AND  WRITS  OF  ERROR.     Continued. 

j  AB  to  amount  INTOIiVBD. 

5.  In  actions  ex  contractu,  when  the  judgment  is  in  favor  of  the 
I  plaintiff,  and  he  assigns  no  error,  and  no  counter-claim  has  been 
I  set  up  by  the  defendant  by  way  of  set-off,  the  amount  of  the  judg- 
I                     ment  must  be  accepted  as  conclusive  of  the  amount  involved  in 

the  case.     The  plaintiff  must  be  deemed  to  have  abandoned  all 
i  claim  to  a  larger  recovery.    The  amount  of  the  judgment  is  all  that 

is  involved  in  such  cbse.    Lake  Erie  and  Western  Railroad  Co,  v. 
Faught,  267. 

6.  Where  the  judgment  is  against  the  plaintiff,  or,  if  in  his  favor, 
for  a  smaller  sum  than  he  claims,  and  he  appeals,  then  the  amount 
involved  must  be  determined  from  the  evidence.  It  will  be  such 
sum,  not  exceeding  the  ad  damnum  in  the  declaration,  as  the  evi- 
dence fairly  tends  to  prove.    Ibid.  257. 

7.  Where  the  defendant  not  only  contests  the  plaintiff's  cause  of 
action,  but  pleads  and  gives  evidence  tending  to  prove  a  set-off, 
and  the  jury  disallow  the  set-off  and  give  their  verdict  for  the  plain- 
tiff, then  if  the  plaintiff's  recovery,  added  to  the  amount  of  the  set- 
off claimed,  exceeds  $1000,  it  may  be  held  that  more  than  $1000  is 
involved,  within  the  meaning  of  the  statute.    Ibid.  257. 

8.  Decree  against  tvo  severally — against  one  for  over  flOOO,  and 
against  the  other  for  a  sum  less  than  $1000.  On  bill  against  two  de- 
fendants for  contribution,  the  trial  court  found  both  defendants 
liable,  one  in  a  sum  exceeding  $1000,  the  other  in  a  sum  less  than 
$1000.  On  appeal  the  Appellate  Court  reversed  the  decree  as  to  both 
defendants,  and  the  complainant  appealed  from  that  judgment  to 
this  court :  Held,  that  this  court  had  no  jurisdiction  of  the  appeal 
SB  to  the  defendant  who  was  decreed  to  pay  less  than  $1000.  Far- 
y^ll  et  al,  v.  Becker  et  al.  261. 

9.  Where  the  amount  of  a  decree  against  each  of  two  defendants 
Is  separate  and  distinct,  the  one  not  being  liable  for  the  amount 
the  other  is  required  to  pay,  the  two  amounts  can  not  be  united  so 
SB  to  confer  jurisdiction  on  this  court  of  an  appeal  from  the  Appel- 
late Court,  but  each  must  be  treated  as  a  separate  suit.    Ibid.  261. 

Whetkbb  a  fbanchise  nrVOLVED. 

10.  Former  decisions.  Where  the  right  to  hold  a  munioipfd  office 
depends  upon  the  legality  of  the  incorporation  of  the  municipality, 
under  an  act  of  the  legislature,  a  franchise  is  involved  in  a  quo 
fparranto  proceeding  to  test  such  right.  The  cases  of  People  v. 
Holtz,  92  m.  426,  and  Graham  v.  People,  104  id.  321,  in  so  far  as  they 
hold  a  contrary  view,  are  overruled.  People  ex  rel.  Weber  et  al.  v. 
City  of  Spring  Valley  et  al.  169. 


Digitized  by  CjOOQ IC 


1 


676  INDEX. 

APPEALS  AND  WKITS  OF  EEEOR.     Continued. 
VaijIditt  of  a  statute  involved. 

11.  If  the  validity  of  a  statute  under  which  an  action  of  debt  is 
prosecuted  for  a  penalty  therein  given,  is  involved,  an  appeal  -will 
lie  from  the  final  judgment  of  the  trial  court  directly  to  this  court. 
People,  for  use  of  State  Board  of  Health  v.  Blue  Mountain  Joe,  370. 

12.  On  the  trial  of  an  unlicensed  Itinerent  vender  of  nostmmB, 
medicines,  etc.,  in  a  prosecution  under  section  11  of  the  act  of  1887, 
to  regulate  the  practice  of  medicine,  the  trial  court  refused  to  per- 
mit any  proof  tending  to  sustain  the  action,  on  the  groimd  that  the 
section  was  unconstitutional  and  void :  Held,  that  the  validity  of 
the  statute  was  clearly  involved,  and  therefore  an  appeal  would  lie 
from  the  trial  court  directly  to  this  court.    Ibid.  370. 

Beviewikg  the  facts. 

13.  In  an  action  on  the  case  for  a  personal  injury  resulting  from 
alleged  negligence,  if  there  is  evidence  tending  to  support  the  ver- 
dict of  the  jury,  the  propriety  of  their  finding  is  not  open  to  con- 
sideration in  this  court.    Hodges  v.  Bearse,  87. 

14.  Where  the  Appellate  Court  affirms  a  judgment  in  replevin, 
its  finding  as  to  the  facts  is  conclusive  on  this  court.  Merrimac 
Paper  Co,  v.  Illinois  Trust  and  Savings  Bank  e%  al,  296. 

Cbosr-erbobs. 

15.  Whether  necessary.  If  the  appellee  is  dissatisfied  with  the 
ruling  of  the  court  below,  he  can  only  call  the  decision  in  ques- 
tion by  the  assignment  of  cross-errors.    Oage  v.  Davis,  236. 

APPEARANCE. 
Admissions. 

1.  Mental  capacity.  Where  a  person  is  brought  into  comi,  not 
by  service  of  process,  but  by  an  entry  of  his  appearance,  he  must 
be  intelligent  enough  to  comprehend  the  meaning  of  his  act ;  and 
if  he  admits  a  fact  to  be  true,  such  admission  can  not  bind  him, 
unless  he  has  mental  capacity  to  understand  its  force  and  effect. 
This  rule  applies  to  the  judgment  of  a  benefit  society  in  the  ex- 
pulsion of  a  member.  Supreme  Lodge  of  Ancient  Order  of  United 
Workmen  et  al.  v.  Zuhlke,  298. 

Curing  defects  in  notice. 

2.  As  to  confirmation  of  special  assessment.  See  SPECIAL  AS- 
SESSMENTS, 1. 

ATTACHMENT  OF  VESSELS.    See  ADMIRALTY— ATTACHMENT  OP 
VESSELS,  1  to  4. 
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ATTORNEY'S  FEE. 
On  fobeclobxtbe. 

1.  A  teasonable  attorney's  fee  may  be  allowed  to  a  party  fore- 
cloBing  a  mortgage  by  bill,  when  the  mortgage  so  provides;  and 
what  is  a  reasonable  fee  is  a  question  of  fact,  to  be  determined  from 
the  evidence  in  the  case.    Coaler  et  al,  v.  Byera,  657. 

BANES  AND  BANKING. 
Stock  subsobiptions. 

1.  Limitation  in  charter  aa  to  time  of  making  aubacription  to  cap- 
ital atock — and  the  extent  ofauch  aubacription  required.  The  charter 
of  ''The  Kendall  County  Banking  Company/'  the  name  of  which 
was  claimed  to  have  been  changed  on  June  1, 1872,  to  the  "National 
Savings  Bank,"  was  granted  by  the  legislature  of  this  State  on 
March  29, 1869.  The  tenth  section  of  the  charter  provides :  "This 
act  shall  be  void,  unless  said  corporation  shall  organize  and  proceed 
to  business  within  two  years  after  the  passage  of  this  act."  The 
third  section  declares :  "The  capital  stock  of  said  corporation  shall 
be  $50,000,  with  power  to  increase  the  same  to  $150,000,  and  shall  be 
divided  into  shares,"  etc.  Only  $10,000  of  the  $50,000  capital  stock 
was  subscribed  and  paid  in  within  the  two  years  limited  by  the 
charter :  Held,  that  imtil  all  the  capital  stock  was  subscribed,  the 
company  had  no  authority  to  commence  doing  business,  and  that 
not  having  been  done  within  the  time  prescribed,  after  the  expi- 
ration of  the  two  years  the  charter  became  void.  People  ex  rel. 
Hunt  J  Attorney  General,  v.  National  Saving  a  Bank,  618. 

2.  A  clause  in  the  eighth  section  of  the  charter  provides  that 
"before  said  corporation  shall  commence  business,  the  stockholders 
shall  pay  the  several  amounts  subscribed  in  full,"  etc.  The  words 
"several  amounts  subscribed,"  do  not  mean  the  several  amounts 
subscribed  which  may  aggregate  less  than  the  capital  stock  speci- 
fied in  the  charter,  but  the  several  amounts  subscribed  which  to- 
gether make  up  the  full  amount  of  the  capital  stock.  And  as  le.ss 
than  the  $50,000  of  capital  stock,  required  by  the  charter,  was  paid 
in  during  the  two  years  after  its  passage,  the  company  was  never 
legally  in  a  position  where  it  could  "proceed  to  business"  during 
that  period,  and  consequently  the  charter  become  void  under  the 
tenth  section.    Ibid.  618. 

3.  Former  deciaion.  The  case  of  Allman  v.  Havana,  Rantoul  and 
Eastern  Railroad  Co,  88  III.  521,  is  not  entirely  overruled  by  the 
case  of  Peoria  cmd  Pekin  Union  Ry,  Co,  v.  Peoria  and  Farmington 
Ry,  Co,  105  111.  110.  On  the  contrary,  it  is  indorsed  and  quoted  from 
in  Temple  v.  Lemon,  112  HI.  51.  It  stands  as  authority  for  the  posi- 
tion, that,  where  the  charter  of  a  corporation  says  its  capital  stock 
"shall  be"  a  certain,  fixed  sum,  the  corporation  can  not  enter  upon 
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BANKS  AND  BANKING.    STOCK  subscbiptions.    Continued, 

its  regular  busineBS  until  the  whole  of  such  Bum  shall  have  been 
enbscribed*  unless  the  intention  of  the  legislature  to  permit  it  to  do 
80,  is  apparent  from  the  language  of  the  charter  it«elf.  People 
ex  rel.  Hunt,  Attorney  General,  v.  National  Savings  Bank,  618. 

4.  But  although  the  capital  of  a  corporation  is  fixed  by  its  char- 
ter at  a  certain  sum,  and  without  that  sum  being  subscribed  it  can 
not  "proceed  to  business,"  yet  the  company  may  perform  such  acts 
as  are  necessary  to  perfect  its  organization,  and  to  prepare  it  for 
entering  upon  its  regular  business,  before  the  whole  capital  stock 
has  been  subscribed.    Ibid.  618. 

Name  of  a  State  bank. 

5.  Whether  a  State  bank  may  adopt  the  word  "NationaV*  aa  a  part 
of  its  name.  It  is  a  matter  of  very  serious  doubt,  under  the  re- 
strictions in  section  5243  of  the  National  Banking  act,  whether  a 
State  bank  doing  business  exclusively  under  the  laws  of  a  State 
can  legally  adopt  the  word  "National"  as  a  part  of  its  corporate 
name.    Ibid.  618. 

BENEFIT  SOCIETIES.    See  INSURANCE,  1  to  6. 

BILLS  OP  EXCEPTIONS.     See   EXCEPTIONS  AND  BILLS  OF  EX- 
CEPTIONS. 

BURDEN  OF  PROOF.    See  EVIDENCE,  12 ;  WILLS,  5,  6,  7. 

CHAMPERTY. 
Right  of  fobeclosube. 

Whether  affected  by  champertous  contract  to  assign  part  of  debt. 
See  MORTGAGES  AND  DEEDS  OF  TRUST,  6. 

CHANCERY. 

CbEDITOB*S  BILIi. 

1.  Prerequisites — remedy  at  lato  inadequate,  A  court  of  equity 
will  never  lend  its  aid  in  the  matter  of  a  creditor's  bill,  when  there 
is  an  adequate  remedy  at  law.  It  must,  therefore,  appear  in  a  cred- 
itor's bill  that  a  coiurt  of  law  is  incompetent  to  reach  the  property 
of  the  defendant  in  execution,  either  by  reason  of  its  peculiar  char- 
acter, or  by  inability  to  discover  it.  Durand  di  Co.r.  Gray,  King- 
man <fc  Collins,  9. 

2.  The  statute  and  the  common  law.  So  much  of  section  49  of  the 
Chancery  Code  as  provides  that  when  an  execution  issued  against 
the  property  of  a  defendant,  on  a  judgment  at  law,  shall  be  returned 
unsatisfied,  in  whole  or  in  part,  the  party  suing  out  the  execution 
may  file  a  creditor's  bill  against  such  defendant  and  any  other  per- 
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CHANCERY.    Creditor's  BiLii.    Continued. 

son,  to  compel  the  discovery  of  any  property  or  thing  In  action,  etc* 
introdnoes  no  new  principle,  and  is  but  affirmative  ol  the  eommon 
law.    Dura7id  <fc  Co.  v.  Chray,  Kingman  <fc  CollinSy  9. 

3.  Execution — to  what  county.  To  entitle  a  judgment  creditor 
to  maintain  a  creditor's  bill  against  his  debtor,  he  muht  have  aia 
execution  isaued  to  the  sheriff  of  the  county  where  the  debtor  re- 
sides and  carries  on  business,  or  where  he  did  reside  viheu  the  auit 
was  brought.  If  the  plaintiff  in  the  execution  knows  that  the  de- 
fendant in  execution  has  property  in  a  particular  county,  be  should 
send  an  execution  to  that  county.  One  should  also  be  Bent  to  eveiy 
county  in  which  there  is  a  legal  presumption  that  the  defendant 
has  property.    Ibid.  9. 

4.  Where  the  judgment  is  in  a  court  which  may  tend  it«  final 
process  to  any  county  in  the  State,  the  complainant  who  comes  into 
equity  for  relief  upon  the  ground  that  he  has  exhausted  hm  legal 
remedy,  must  show  affirmatively,  by  his  bill,  that  he  ha«  issued  hia 
execution  to  the  sheriff  of  the  county  where  the  defendant  resided 
at  the  time  such  execution  was  issued,  or  he  must,  by  j^roper  aver- 
ments, show  a  sufficient  and  legal  excuse  for  not  sending  process 
to  that  county.    Ibid.  9. 

5.  If  a  person  resides  and  does  business  in  the  same  eotinty*  it 
is  legally  presumed  that  he  has  property  there  liable  to  executioQ, 
for  ownership  is  presumed  from  possession,  and  insolvency  is  ex- 
ceptional, and  must  always  be  proved.    Ibid.  9. 

6.  Exhausting  remedy  at  law.  To  establish  that  a  court  of  law  ia 
incompetent  to  reach  the  property  of  the  defendant  in  exi^cntion, 
it  must  be  proved  that  there  was  a  judgment  at  law,  mul  that  an 
execution  was  issued  thereon,  and  that  it  has  been  retin  ued  by  the 
proper  officer  unsatisfied.  The  return  of  an  executl^'ii,  &k  to  tha 
fact  of  the  existence  or  non-existence  of  property  within  the  juris- 
diction of  the  sheriff,  is  the  highest  evidence,  and  Ib  conclusive. 
Ibid.  9. 

7.  In  this  case,  a  debtor  residing  in  Boone  county,  in  thi^  Stntcf 
where  he  was  carrying  on  the  grocery  business,  went  to  Clik-nj^o, 
where  he  gave  his  judgment  notes,  in  adjustment  of  lu-^  account* 
to  his  creditor,  and  also  for  another  debt,  and  judgmuiit  was  con- 
fessed in  Cook  county,  and  execution  issued  immedintelj  to  tlie 
sheriff  of  that  coimty,  who  made  a  demand  for  payment,  find  ic* 
turned  the  same  unsatisfied  on  the  same  day.  The  pin  hi  tiff  In  thc^ 
execution  then  filed  a  creditor's  bill,  and  had  a  receiver  iippointeil, 
to  whom  the  debtor  conveyed,  generally,  all  his  propi  rty,  tmd  the 
receiver  took  possession  very  shortly  after  the  debtor  1j  nd  ^iveii  hi» 
judgment  note  to  another  creditor,  upon  which  judgmt  ut  yi,a»  in 
like  manner  confessed  in  Cook  county.    The  last  creditor  caused 
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execution  on  his  judgment  to  issue  to  the  sheriff  of  Boone  countji 
where  the  goods  were  situated.  On  cross-bill  tiled  by  the  last  named 
creditor,  the  court  directed  the  receiver  to  pay  his  judgment  first, 
in  fall,  and  the  balance  on  that  of  the  first  creditor.  In  such  case, 
the  remedy  of  the  first  named  creditor  was  complete  at  law  by  send- 
ing an  execution  to  Boone  county.  Durand  db  Co.  ▼.  Oray,  King- 
man 4Jk  Collins,  9. 

8.  Waiver  by  the  debtor — ae  to  questioning  proceeding  by  creditor*8 
bilL  A  debtor  by  giving  his  note,  and  a  power  of  attorney  to  con- 
fess judgment  thereon,  does  not  thereby  waive  his  right  to  object 
to  a  creditor's  bill  filed  by  the  payee,  on  the  ground  that  proper 
legal  steps  have  not  been  taken  to  collect  the  debt  at  law,  by  the 
issue  of  execution  to  the  sheriff  of  the  debtor's  residence  and  place 
of  business.  And  the  execution  by  the  debtor  of  an  assignment  of 
all  his  property  to  a  receiver,  under  an  order  of  court,  being  invol- 
untary, will  not  preclude  him  from  making  any  objection  that  he 
might  before  then  have  made.    Ibid.  9. 

9.  A  debtor  defendant  in  a  creditor's  bill  may,  by  his  answer  or 
pleading,  waive  proof  of  every  allegation  in  the  bill,  so  far  as  his 
rights  are  concerned,  but  he  can  waive  nothing  as  to  the  rights  of 
others  of  his  creditors.  After  the  latter  have  recovered  judgments 
and  issued  executions  to  the  sheriff  of  the  proper  county,  their  liens 
will  attach  to  the  debtor's  personal  estate,  though  in  the  hands  of 
a  receiver  appointed  in  a  case,  without  jurisdiction  of  the  subject 
matter.    Ibid.  9. 

GBOSS-BILIi. 

10.  WJiether  necessary — on  foreclosure — in  order  to  protect  rights 
of  junior  mortgagee.  On  bill  to  foreclose  a  mortgage,  the  filing  of 
a  cross-bill  is  not  necessary  for  the  preservfition  of  the  rights  of  a 
jimior  mortgagee  to  the  same  premises.  He  may,  under  his  proper 
answer,  have  the  court  preserve  his  rights  as  against  the  mortgagor 
in  any  surplus  remaining  from  the  sale  of  the  property  after  pay- 
ing the  holders  of  the  first  mortgage  debt.  Boone  et  aL  v.  Clark 
et  al.  466. 

11.  To  enable  the  junior  mortgagee,  subsequent  piurchaser  or 
judgment  creditor  to  insist,  as  against  the  original  mortgagee,  that 
the  effect  of  releases  of  portions  of  the  mortgaged  premises  by  the 
latter  is  a  discharge,  pro  tanto,  of  the  original  mortgage  debt,  it  is 
not  necessary  for  him  to  file  a  cross-bill  in  a  suit  tp  foreclose  the 
original  mortgage,  as  he  may  obtain  such  relief  upon  answer,  alone. 
Ibid.  466. 

12.  The  mortgagor  of  premises  platted  the  same,  and  sold  a  block 
thereof  containing  forty-eight  lots,  for  which  $1000  was  paid  do^m, 
the  purchaser  giving  notes  for  the  unpaid  price,  secured  by  mort- 
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gage  on  the  property.  The  mortgagor  paid  the  $1000  to  the  mort- 
gagee, and  procured  the  release  of  the  first  twenty  lots  under  an 
agreement  to  release  for  $50  a  lot.  The  notes  for  the  deferred  pay- 
ments were  placed  by  the  mortgagor  in  the  hands  of  the  mortgagee 
as  collateral  security  for  the  principal  debt,  but  on  a  settlement  be- 
tween them  they  were  returned  to  the  payee.  On  bill  by  the  mort- 
gagee to  foreclose  his  mortgage,  such  purchaser  filed  a  cross-bill : 
Held,  that  as  the  purchaser  could  obtain  the  relief  sought  under 
an  answer  that  he  could  under  the  cross-bill,  there  was  no  error  in 
sustaining  a  demurrer  to  the  cross-bill.  Boone  et  al.  v.  Clark  et  al. 
466. 

DbCBEE  against  IN7ANTB. 

13.  Impeachment  thereof,  A  decree  against  an  infant  is  absolute 
in  the  first  instance,  but  may  be  attacked  and  impeached  either  for 
fraud  or  for  error  of  law  apparent  upon  the  face  of  the  record,  by 
original  bill  filed  for  such  purpose,  at  any  time  before  the  infant 
attains  majority,  or  within  the  period  after  majority  allowed  by  law 
for  the  prosecution  of  a  writ  of  error  for  the  reversal  of  such  decree. 
Haines  v.  Heieitt  et  al,  347. 

Nuisance. 

14.  Jurisdiction  in  chancery  —  of  the  basis  thereof.  See  NUI- 
SANCE, 1,  2. 

Sale  on  execution. 

15.  Inadequacy  of  price — -prior  demand  of  payment — remedy  in 
equity.    See  SALES,  1,  2,  3. 

Obstructing  private  wat. 

16.  Whether  equity  will  interpose.    See  NUISANCE,  3. 

COLOR  OF  TITLE.        See  LIMITATIONS,  5,  6. 

CONDITION  SUBSEQUENT.    See  CONTRACTS,  8  to  16. 

CONFLICT  OF  LilWS. 
Admiralty— attachment  op  VESSEiiS. 

State  and  Federal  jurisdiction.  See  ADMIRALTY  —  ATTACH- 
MENT OF  VESSELS,  1  to  4. 

CONSTITUTIONAL  LAW. 
Administration  of  estates. 

1.  Sale  of  land  to  pay  debts— power  to  settle  conflicting  titles — 
constitutionality  of  the  act  of  June  15, 1887.  See  ADMINISTRA- 
TION OF  ESTATES,  1,  2,  3. 

Drainage  law  op  1885. 

2.  Is  not  unconstitutional.    See  DRAINAGE  LAW,  1. 
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CONSTITUTIONAL  LAW.    Continued. 
Eminent  domain. 

3.  Compensation  for  land  taken,  and  damages  as  to  land  not 
taken — section  8  of  the  Road  and  Bridge  a,ct  of  1885 — constitution^ 
ality.    See  EMINENT  DOMAIN,  1,  2,  3. 

Practice  op  medicine. 

4.  Regulation  thereof— constitutionality  of  the  act  of  1887.  See 
PEACTICE  OF  MEDICINE,  2. 

5.  Title  of  tfie  act — sufficiency.    Same  title,  1. 

RAIXiBOADS. 

6.  Permitting  connectior^  —  constitutional  requirements.  Bee 
RAILROADS,  1  to  5. 

RaHiBOAD  AND  HIGHWAY  CROSSINGS. 

7.  Signals  required — power  of  legislature  to  change  charter  duties. 
See  NEGLIGENCE,  14. 

Title  of  an  act. 

8.  Constitutional  requirement    See  STATUTES,  1,  2,  3. 

CONSTRUCTION  OF  STATUTES.    See  STATUTES,  4,  5,  6. 
CONTEST  OF  WILL.    See  WILLS,  5,  6,  7. 
CONTRACTS. 

UNIIiATBRAIj  CONTRACT. 

1.  Question  of  mutuality — of  elements  essential  to  its  binding  effect 
A  promise  for  a  promise  is  not  a  good  consideration  unless  there  is 
mutuality,  so  that  each  party  may  hold  the  other  to  the  perfoim- 
ance  of  his  engagement.  But  it  does  not  follow  that  a  contract  in 
writing,  to  be  complete,  must  show  such  mutuality  on  its  face. 
Plumb  V.  Campbell,  101. 

2.  In  the  case  of  a  unilateral  contract,  .the  party  making  the 
promise  is  bound  to  nothing  unless  the  promisee,  within  a  reason- 
able time,  engages  to  do,  or  else  does  or  begins  to  do,  the  thing 
which  is  the  consideration  of  the  first  promise.  Until  such  engage- 
ment, or  such  doing,  the  promisor  may  withdraw  his  promise,  be- 
cause there  is  no  mutuality,  and  therefore  no  consideration  for  it. 
Ibid.  101. 

3.  But  after  an  engagement  on  the  part  of  the  promisee  which 
is  sufficient  to  bind  him,  then  the  promisor  is  bound  also,  because 
there  is  then  a  promise  for  a  promise,  with  entire  mutuality  of  obli- 
gation. So  if  the  promisee  begins  to  do  the  thing  in  a  way  which 
binds  him  to  complete  it,  there  is  also  a  mutuality  of  obligation. 
And  if,  without  any  promise  whatever,  the  promisee  does  the  thing 
required,  then  the  promisor  is  bound,  on  the  ground  that  the  thing 
done  Is  itself  a  suffloient  and  complete  consideration,  and  the  oiig- 
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COXTEACTS.    UNiLATERATi  CONTRACT.    Continued. 

inal  promise  to  do  something  if  the  other  party  will  do  something, ' 
is  B  continuing  promise  until  the  other  party  does  the  thing  re- 
quired oi  him.    Plumb  v.  Campbellf  101. 

i.  4  promise  lacking  mutuality  at  its  inception  becomes  binding 
on  the  promisor  after  performance  by  the  promisee,  and  other  proof 
of  arisen t  on  his  part  is  not  necessary.  It  is  sufficient  if  the  required 
act  i«  performed  by  him.    Ibid.  101. 

5,  Where  one  party  gives  another  a  written  promise  or  offer  to 
sell  his  bonds  at  a  given  price,  or  make  them  realize  the  promisee 
such  price  upon  the  latter  doing  certain  other  things,  proof  of  an 
eipresa  luiceptance  of  the  offer  is  not  necessary  to  bind  the  prom- 
iaor.  Performance  or  part  performance  by  the  promisee,  in  such 
a  way  as  to  compel  him  to  complete  it,  is  sufficient.    Ibid.  101. 

la.  Where  a  party  was  induced  to  do  certain  work,  and  accept  in 
payment  $50,000  of  mimicipal  bonds,  upon  the  written  agreement 
of  a  third  person  to  sell  the  bonds  for  the  former  for  a  given  sum 
on  certain  conditions,  and  if  they  should  sell  for  less,  to  make  up 
the  deficit,  and  have  all  that  might  be  realized  above  that  sum  for 
hm  Hc^rviees  in  selling,  it  was  held,  that  the  party  so  promising  to 
sell  Tor  the  amount  stated  could  be  held  liable  in  either  of  three 
waym:  First,  by  the  other  party  engaging,  within  a  reasonable 
time,  to  perform  the  contract  on  his  part  as  to  the  conditions ;  sec- 
ond, by  beginning  such  performance  in  a  way  that  would  bind 
Mm  to  complete  it ;  and  third,  by  actual  performance.    Ibid.  101. 

7.  Parol  evidence  to  show  performance.  Where  a  party  promised 
^lother,  in  writing,  to  sell  for  the  latter  certain  municipal  bonds 
Willi  in  a  Bpecified  time  after  they  were  placed  in  his  hands,  with 
certain  evidences  of  their  validity,  for  a  certain  per  cent  of  their 
face  value,  and  make  up  the  deficit  in  case  of  a  sale  for  less,  and  to 
have  any  oxcess  above  that  price  for  his  services,  it  was  held,  that 
parol  evidence  of  the  performance  of  the  conditions  by  the  prom- 
isee was  comi)etent.    Ibid.  101. 

CoNPmOKB  SUBSEQUENT. 

8.  Ruleof  conatructiovr—not  favored  in  the  law.  Conditions  sub- 
sequent are  not  favored  in  law,  and  a  clause  will  not  be  construed 
to  be  a  condition  unless  the  intention  is  clearly  manifested,  the 
inclinatiou  being  to  interpret  it  as  a  covenant  rather  than  as  a 
condition.    Boone  et  al.  v.  Clark  et  al.  466. 

9.  Who  may  avail  of  a  condition  subsequent.  A  breach  of  a  con- 
dition subsequent  in  a  deed  can  be  taken  advantage  of  only  by  the 
grantor,  his  heirs  or  devisees ;  and  if  the  grantor  can  extend  the 
right  to  declare  a  forfeiture  to  his  assigns,  he  or  they  ruust  make 
re-entry,  or  do  some  act  equivalent  to  re-entry  at  law,  as  a  court  of 
equity  will  not  lend  its  aid  to  enforce  a  forfeiture  for  a  breach  of 
a  condition  subsequent.    Ibid.  466. 
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CONTBACTS.    Conditions  subsequent.    Continued. 

10.  A  deed  of  land  to  one  in  trust  for  the  right  of  vmj  of  a  railroad 
company,  declared  that  its  purpose  was  the  ''building,  constructing, 
maintaining  and  using  thereon  a  railroad,**  and  the  grantee  con- 
Teyed  his  title  to  the  company :  Held,  that  the  use  named  was  a 
condition  subsequent,  and  that  no  one  except  the  original  grantor, 
his  heirs  or  deyisees,  could  take  advantage  of  the  condition.  Boone 
et  al,  y.  Clark  et  at,  i66. 

11.  After  giving  a  mortgage  on  a  tract  of  land  for  a  part  of  the 
purchase  money,  the  mortgagor  conveyed  a  strip  of  the  land  to  a 
railway  company  for  its  right  of  way,  the  deed  reciting,  **the  tracks 
laid  thereon  to  be  laid  and  maintained  on  a  level  with"  another 
railway  named,  "or  within  six  inches  thereof,**  and  concluding:  "In 
case  the  said  grantee  shall  not  use  said  land,  in  manner  aforesaid, 
for  the  space  of  six  months  from  this  date,  or  shall  discontinue  the 
use  of  said  land  for  the  purposes  and  as  above  expressed  for  a  like 
period,  this  grant  shall  terminate  and  be  void ;  and  said  grantor, 
his  heirs  and  assigns,  shall  hold  said  land  free  from  all  Interests 
and  estates  of  the  said  grantee,**  etc.  Aftem'ard,  the  grantor  con- 
veyed this  part  of  the  mortgaged  premises  to  one  C,  subject  to  the 
right  of  way  of  the  successor  of  said  company.  On  bill  to  foreclose 
the  mortgage,  G  was  made  a  party  defendant,  and  defaulted.  The 
only  rights  of  certain  of  the  parties  defending  arose  in  equity,  to 
subject  this  property  to  the  payment  of  the  mortgage  debt  before 
that  held  l)y  them  could  be  so  applied :  Held,  that  they  could  not 
insist,  in  a  court  of  equity,  upon  having  a  forfeiture  of  the  right  of 
way  for  a  breach  of  the  condition  to  maintain  its  track  on  a  level 
with  the  other  railroad,  etc.    Ibid.  466. 

12.  Non-performance — how  the  estate  to  he  defeated,  A  non-com- 
pliance with  a  condition  subsequent  does  not,  of  itself,  determine 
the  estate,  as  the  right  to  enforce  a  forfeiture  may  be  waived.  Not- 
withstanding the  breach,  the  estate  abides  in  the  grantee  until  it 
is  defeated  and  determined,  at  the  election  of  the  grantor  or  his 
heirs.  This  election  may  be  signified  by  a  re-entry,  or  by  some  act 
equivalent  to  a  re-entry.    Mott  et  al.  v.  Danville  Seminary  et  al.  403. 

13.  Where  a  corporation  holding  land  under  a  deed  containing 
a  condition  subsequent,  is  dissolved  for  acts  or  omissions,  which  are 
also  breaches  of  the  condition,  the  title  will  revert  to  the  original 
donor  without  any  act  on  his  part,  and  no  re-entry  or  other  act 
equivalent  thereto  need  be  shown.  The  dissolution  of  the  corpora- 
tion by  judicial  decree  or  judgment,  supersedes  the  necessity  of 
any  re-entry  or  other  equivalent  act.    Ibid.  403. 

14.  In  this  case,  the  owner  of  land  conveyed  the  same  to  the 
board  of  trustees  of  a  corporation  organized  under  the  act  of  1849, 
lor  the  incorporation  of  institutions  of  learning.    The  deed  was 
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CONTRACTS.    Conditions  subseqxtent.   Continued. 

without  consideration,  and  was  a  mere  gift  to  the  corporation,  "(or 
the  building  and  maintaining  on  said  grounds  an  institution  of 
learning,  as  provided  by  said  law,"  etc.:  Heldy  that  the  deed  was 
made  upon  a  condition  subsequent,  that  the  board  should  main- 
tain upon  the  laud  an  institution  of  learning,  in  accordance  with 
the  provisions  of  the  act  of  1849.  Mott  et  al,  v.  Danville  Seminary 
et  aL  403. 

15.  The  effect  of  such  deed  was  to  vest  a  fee  simple  estate  in  the 
board,  subject  to  be  defeated  by  their  non-compliance  with  the 
condition,  and  by  the  action  resulting  from  such  non-complitince, 
which  is  provided  in  section  12, — that  is,  a  proceeding  on  belmlf  < 
of  the  StAte  to  declare  a  forfeiture  of  all  the  rights  and  privileges 

secured  by  the  act.    Ibid.  403. 

16.  Right  of  entry  for  breach  of  condition  aubsequent — char  act  tr 
of  the  right.  The  right  to  enter  for  breach  of  a  condition  snli«e- 
quent  is  not  a  reversion,  nor  is  it  an  estate  in  land,  but  it  ia  a  more 
chose  in  action,  and  when  enforced,  the  grantor  is  in  by  tho  fiir- 
feittnre  of  the  condition,  and  not  by  the  reverter.  This  rule  is  not 
changed  by  section  14  of  our  statute  relating  to  landlord  and  ten- 
ant.    Sexton  V.  Chicago  Storage  Co,  et  al,  318. 

GAMBIiING  CONTRACTS.  I 

17.  What  trill  constitute — cw  to  premiums  by  agricultural  soci^fieM^  i 
etc.  Agricultural  societies,  stock  and  other  associations,  orgatH^ed  I 
for  the  purpose  and  having  for  their  object,  among  others,  tht?  im*  i 
provement  of  domestic  animals,  and  to  induce  competition  iiud 

rivalry  in  their  importation  and  development,  may  offer  prcmiiiDos 
or  purses  to  exhibitors  of  such  animals,  without  being  guilty  of 
violating  the  Criminal  Code.  But  the  law  will  not  tolerate  any  hliift 
or  device  upon  the  part  of  such  associations  or  individuals  whereby 
gambling  is  intended  or  permitted.     West  v.  Carter,  249.  , 

18.  Judgihent  upon  a  gambling  contract— void,  A  judgment  ren-  ' 
dered  upon  any  promise  or  other  contract,  when  the  whole  (»r  any 

part  of  the  consideration  thereof  shall  be  for  any  money,  pr*ii>f^rty  " 

or  other  valuable  thing  won  by  any  gaming,  or  by  wager  tu  bet  | 

upon  any  race,  etc.,  is  made,  by  section  131  of  the  Criminal  ( 'o*le, 

not  only  voidable,  but  absolutely  "void  and  of  no  effect,"  whi  tJier  ^ 

confessed  or  otherwise :  and  such  judgment  can  not  be  vitii!i/td 

by  the  action  of  any  court.    Ibid.  249. 

19.  Jurisdiction  in  chancery — whether  defeated  because  of  a  hgai 
defense  neglected.  In  such  a  case,  the  rule  that  courts  of  chaiH^t^ry 
win  not  take  jurisdiction  when  there  was  a  valid  defense  or  remedy 

at  law,  must  yield  to  the  requirements  of  the  statute.    It  therefore  < 

makes  no  difference  that  a  defense  was,  or  might  have  been,  uiBda 

in  the  suit  at  law  to  recover  upon  the  illegal  contract.    Ibid*  249.  i 
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CONTRACTS.    Gambling  contracts.    Continued. 

20.  Parties — who  may  complain,  as  a  *'per8an  interested."  Sec- 
tion 135  of  the  Criminal  Code,  giving  courts  of  equity  jurisdiction 
to  set  aside  contracts,  etc.,  made  contrary  to  the  proTiaions  of  that 
code,  limits  its  power  to  grant  relief  to  bills  filed  for  that  purpose 
by  the  peraon  executing  such  contracts,  or  by  his  executors  or  ad- 
ministrators, or  by  any  creditor,  heir,  devisee,  purchaser,  "or  other 
person  interested  therein,  or,  if  a  judgment,  the  same  may  be  set 
aside  on  motion  of  any  person  aforesaid,"  etc.:  Held,  that  the  vol- 
tmtary  surety  on  an  appeal  bond  given  on  appeal  from  a  judgment 
on  a  gambling  contract,  is  not  a  "i)erson  interested  therein,"  and 
therefore  can  not  maintain  a  bill  to  set  aside  such  judgment.  West 
V.  Carter,  249. 

CONSTKUCTION  OF  CONTRACTS. 

21.  Intention  of  the  parties  as  expressed.  While  it  is  true  that  a 
contract  means  what  the  parties  understood  it  to  mean,  still  they 
will  be  presumed  to  have  meant  what  their  language  imports.  It 
is  not  what  one  of  the  parties  may  have  intended,  butwhatisshovn 
by  the  contract  to  have  been  the  intention  of  all  the  parties  thereto. 
Williams  et  al,  v.  Flet^^her,  356. 

Rescission  op  contract. 

22.  What  trill  amount  to  a  rescission,  Wbere  land  has  been  sold, 
a  subsequent  conveyance  by  the  vendor  to  a  third  person,  even 
with  the  knowledge  of  the  original  purohaser,  does  not  operate  as 
a  rescission  of  the  prior  contract  of  sale.  The  legal  effect  of  such 
conveyance,  when  not  made  with  the  vendee's  consent,  is  merely 
to  place  it  out  of  the  vendor's  power  to  perform  his  contract;  and 
this  is  in  no  way  affected  by  the  vendee's  knowledge  that  such  con- 
veyance was  being  made.    Dougherty  v.  Catlett,  431. 

23.  The  surrender  of  x>os8ession  of  land  by  a  purchaser  to  his 
vendor  does  not  necessarily  involve  a  rescission  of  the  contract  of 
sale,  since  such  surrender  may  be  entirely  consistent  with  an  in- 
tention on  the  part  of  the  former  to  retain  the  contract  and  enforce 
it.    Ibid.  431. 

Dbbtor  and  creditors. 

24.  Contract  giving  preferences — subsequent  transa^tion^tpheiher 
abrogating  such  contract.    See  DEBTOR  AND  CREDITOR,  1, 2. 

Whether  a  contract  is  verbaij  or  written. 

25.  As  affecting  the  application  of  the  Statute  of  Limitations,  See 
LIMITATIONS,  2,  3,  4. 

Paetnership. 

26.  Whether  the  relation  exists — a  contr<ict  construed.  See  PART- 
NERSHIP, 1. 


Digitized  by  CjOOQ IC 


r 


INDEX.  687 

CONTRACTS.     Continued. 
Pabtnebbhip  in  LA^'DS. 

27.  Prior  mortgage  for  purchtise  money— lands  bought  for  sale 
and  profit — rights  as  between  the  parties,  and  third  persons.  Same 
title,  4  to  7.  ::^ 
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CONTRIBUTION. 

Among  wronodoers  or  tbesfassers. 

1.  The  mle  that  there  can  be  uo  oontiibution  among  "wrong- 
doers or  trespassers,  applies  only  to  cases  where  there  has  been  an 
intentional  violation  of  the  law,  or  where  the  wrongdoer  is  pre- 
sumed to  have  known  that  the  act  was  unlawful.  Farwell  et  al.  y. 
Becker  et  al.  261. 

As  BETWEEN  ATTACHING  GBEDITOBS.  -^jr^ 

2.  \\'here  several  attaching  creditors,  at  the  time  of  suing  out  '*^ 
their  writs,  act  in  good  faith,  exercising  such  prudence  and  caution  JT? 
as  an  ordinarily  prudent  person  would,  with  no  intention  of  commit-  j  '^| 
ting  a  trespass  or  injuring  any  one,  but  with  the  honest  belief  that  Ot 
a  transfer  of  goods  made  by  their  debtor  is  fraudulent  as  to  cred-  'f 
itors,  the  right  of  contribution  will  exist  as  between  the  attaching  | . 
creditors,  although  it  may  turn  out  that  the  seizure  of  the  goods  was  , '  ^< 
tmlawf  ul,  and  each  will  be  compelled  to  pay  his  just  proportion  of  a  !r; 
recovery  to  one  of  them  who  pays  the  judgment  and  costs.  Ibid.  261.  -.c^ 

Condition  TO  RIGHT.  -.^1^ 

3.  Payment  by  one  of  several — should  hold  the  title  to  the  judgment  .  "^ 
— if  assigned — in  order  to  compel  contribution,  Where  a  defendant  ,f^ 
in  a  judgment  against  several,  on  payment  of  the  same,  takes  an 
assignment  of  the  judgment  to  his  attorney  for  the  purpose  of 


keeping  it  alive  against  his  co-defendants,  the  court,  in  decreeing  ^yi 

contribution,  should  require  the  complainant  to  procure  an  assign-  ,  •  ^^ 

ment  of  the  judgment  from  his  attorney,  and  file  the  same  with  the  .^:^ 

decree,  as  a  condition  precedent  to  the  issuing  of  an  execution  on  J^ 

the  decree.    Ibid.  261.  i, 

'"■  .'^ 

*^ 

CONVEYANCES.  V^ 

Description  op  premises.  ^-j 

1.  In  a  deed— construction.    See  DESCRIPTION.  1  to  4.  "J?; 
Deed  by  a  corporation.  J? 

2.  Its  execution  and  authentication— and  by  whom.    See  CORPO-  '■ ' 
RATIONS,  15, 16. 

DeFJ)  OF  MARRIED  WOMAN.  ^ 

3.  Its  acknowledgment,  etc.    See  MARRIED  WOMEN,  1.  '  ^^; 
Granting  private  right  op  way. 

4.  A  deed  construed.    See  PRIVATE  WAY,  2,  3. 
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CORCNEE'S  INQUISITION, 
As  EVIDENCE.    See  EVIDENCE,  2,  3. 

CORPORATIONS. 
Of  theib  powers. 

1.  Aacertaining  their  powers — the  mode — under  a  general  law  or  a 
special  charter.  In  ascertaining  the  scope  of  the  powers  of  corpo- 
rations, the  only  difference  between  one  organized  nnder  a  general 
law  and  one  created  by  special  statute  is,  that  in  the  former  the  court 
will  look  to  the  certificate  of  the  promoters,  while  in  the  latter  to 
the  special  statute.  The  rule,  however,  for  construing  the  instru- 
ments is  necessarily  the  same.  Rockhold  t.  Canton  Masonic,  etc. 
Society,  440. 

2.  What  powers  may  he  exercised.  In  both  kinds  of  private  cor- 
porations their  powers  are  such  as  are  specifically  enumerated,  and 
such  others  as  are  incidental  or  necessary  to  carry  the  express  pow- 
ers into  effect.  They  may  not  exercise  any  other  powers  than  these. 
Ibid.  440. 

3.  Powers  limited  by  charter.  A  corporation  has  no  powers  other 
than  those  expressed  in  its  charter,  and  such  incidental  powers  as 
are  necessary  to  carry  into  effect  those  specifically  conferred.  MoU 
et  al.  V.  Danville  Seminary  et  al,  403. 

Bevebteb  of  pbopebtx. 

4.  Upon  dissolution  of  corporation.  The  title  of  a  corporation  to 
property  owned  by  it  ceases  to  exist  when  the  corporation  itself 
ceases  to  exist ;  and  hence  it  was  held,  at  common  law,  that  upon 
the  dissolution  or  civil  death  of  a  corporation,  all  its  real  estate  re- 
maining unsold  reverts  back  to  the  original  grantor  or  his  heirs. 
Ibid.  403. 

5.  This  rule  of  the  common  law,  however,  has  been  modified  in 
modem  times,  in  respect  to  corporations  organized  for  pecuniaiy 
profit.  In  respect  to  such  corporations,  the  shareholders  are  the 
original  donors  of  the  corporate  property,  each  member  contrib- 
uting his  share  of  the  capital  for  the  common  benefit  of  all ;  and 
the  corporation,  so  long  as  it  remains  solvent,  will  hold  the  prop- 
erty given  it,  merely  as  trustee  for  its  shareholders.  When  such 
a  corporate  body  is  dissolved  or  becomes  insolvent,  equity  will  see 
that  its  property  is  distributed,  first  to  the  payment  of  its  debts,  and 
next  among  its  stockholders.    Ibid.  403. 

6.  But  in  the  absence  of  statutory  regulations  to  the  contrary, 
the  doctrine  of  reverter  to  the  original  owner  or  his  heirs,  in  ca-se 
of  corporate  dissolution,  is  applicable  at  this  day  to  public  and  elee- 
mosynary corporations,  even  in  the  view  of  a  court  of  equity.  Ibid. 
403. 
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7.  As  to  property  alienated  before  diaaolution.  This  common  law 
rule  of  reverter  applies,  by  its  terms,  only  to  such  legal  right  or 
title  as  is  in  the  corporation  at  the  time  of  its  dissolution,  and  not 
to  such  as  has  been  previously  alienated  by  the  act  of  the  corpo- 
ration. The  reverter  to  the  original  grantor  or  his  heirs  will  be 
defeated  by  tl^e  alienation  of  the  fee  before  dissolution  of  the  cor- 
poration.   Mott  et  al.  V.  Danville  Seminary  et  al.  403. 

DiVEBTINO  DONATION  TO  WKONO  USES. 

8.  In  case  of  a  gift  loith  or  without  condition — under  act  of  1849. 
By  section  6  of  the  act  of  1849,  for  the  incorporation  of  institutions 
of  learning,  a  corporation  organized  thereunder  was  obliged  to 
apply  any  donation  made  to  and  accepted  by  it,  "in  conformity 
with  the  express  conditions  of  the  donor."  A  conveyance  of  land 
as  a  donation  to  a  seminaiy  formed  under  the  act,  was  for  the  build- 
ing and  maintaining  thereon  such  an  institution  of  learning  as  was 
provided  for  in  the  act :    Heldt  that  if,  \mder  the  condition  in  the 

I  deed,  the  corporation  was  to  build  and  maintain  an  institution  of 

I  learning  ui>on  the  land,  it  had  no  power  to  dispose  of  the  land  to 

private  parties,  to  be  used  for  other  purposes.    Ibid.  403. 

9.  But  even  if  the  conveyance  to  the  seminary  were  an  absolute 
gift,  without  conditions,  the  land  could  not  be  disposed  of,  tmder 

I  section  4  of  that  act,  except  for  the  use  of  the  institution  formed 

thereimder,  and  in  sucli  manner  as  should  seem  most  beneficial 
thereto.  A  conveyance  by  the  corporation  to  private  persons  after 
it  had  ceased  to  maintain  an  institution  of  learning,  and  on  the 
eve  of  a  judgment  of  forfeiture  of  its  corporate  rights,  not  intended 
to  be  for  its  use  or  benefit,  can  not  be  sustained,  for  want  of  power 
to  make  the  same.    Ibid.  403. 

StOCKHOIiDEBS. 

10.  Of  their  relation  to  each  other,  and  to  creditors — auhacrihing 
for  stock  as  "*  trustee"  After  a  part  of  the  capital  stock  of  a  corpo- 
ration had  been  subscribed,  and  for  the  purpose  of  organizing  the 
corporation,  one  of  the  subscribers  was  induced  by  the  others  to 
subscribe  for  the  balance  of  the  stock  as  trustee,  under  the  agree- 
ment that  he  was  not  to  be  assessed  on  such  shares  or  become  liable 
thereon,  but  that  all  should  assist  him  in  disposing  of  such  stock : 
Held,  that  as  between  such  stockholder  and  the  creditors  of  the 
company  he  was  liable  for  such  stock,  but  not  to  the  other  stock- 
holders. In  such  case  the  fact  that  he  placed  the  word  "trustee" 
after  his  name,  made  no  difference  in  his  liability  to  creditors. 
Winston  et  al.  v.  Dorsett  Pipe  and  Paving  Co.  64. 

I  11.   Where  shares  of  stock  in  a  corporation  are  held  by  a  person 

as  trustee  for  another,  the  legal  holder  of  the  shares,  and  not  the 
I  equitable  owner,  is  primarily  liable,  both  to  the  company  and  to  its 

I  creditors.    Ibid.  64. 

!  44—129  Iiiii. 
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12.  On  bill  by  certain  of  the  stockholders  of  a  corpoiation  for  a 
dissolution,  and  the  assessment  of  the  stockholders  on  their  unpaid 
stock  for  the  payment  of  the  debts  of  the  company,  there  is  no 
error  in  a  decree  which  omits  to  assess  one  who  subscribed  as  trustee 
imder  an  understanding  among  .the  stockholders  that  such  tmstee 
stock  should  not  be  subject  to  assessment,  wh^n  no  creditors  are 
injured  thereby,  and  no  one  of  the  other  stockholders  is  required 
to  pay  any  more  than  he  owes  on  his  own  stock.  Winston  et  al.  t. 
Doraett  Pipe  and  Paving  Co.  64. 

13.  Creditors  of  a  corporation  are  entitled  to  look  to  the  stock  as 
it  appears  on  the  face  of  the  subscription  list,  and  each  stockholder 
has  a  vested  right  in  the  contract  for  subscription  of  every  other 
stockholder.  But  when  no  creditor  is  injured  thereby,  the  stock- 
holders may,  as  between  themselves,  agree  that  one  of  them  may 
be  released  from  liability.    Ibid.  64. 

Stock  subbcbiptions. 

14.  Requirement  in  charter  as  to  amount  to  be  subscribed — as  a 
prerequisite  to  commencing  business.  See  BANKS  AND  BANKING, 
1  to  4.. 

Deed  by  a  oorpobation. 

15.  Its  execution  and  authentication—and  by  tehom.  The  mode  of 
assenting  to  and  authenticating  the  act  of  a  corporate  body  which 
uses  a  seal,  is  to  affix  the  seal,  with  a  declaration  that  it  is  the  seal 
of  the  corporation,  and  to  verify  the  act  by  the  signatures  of  the 
president  and  secretary.    A  deed  of  a  corporation  having  a  seal, 

*     without  being  authenticated  as  required  by  law,  is  a  nullity,  and 
confers  no  rights.    Mott  et  al.  v.  Danville  Seminary  et  al.  403. 

16.  The  president  and  secretary  of  the  board  of  trustees  of  an 
institution  of  learning  have  no  power  to  make  a  deed  of  the  corpo- 
rate property,  imless  authorized  to  do  so  by  the  board  of  trustees. 
Ibid.  403. 

Admittino  cobpobate  exibtencs. 

17.  By  proceeding  in  quo  warranto  against  a  corporation  by  name. 
See  QUO  WARRANTO,  3. 

COSTS. 

Ik  CBIMINAIi  CASES. 

1.  Costs  in  advance  from  defendant  In  a  criminal  case,  where 
the  accused  has  been  convicted  before  a  justice  of  the  peace  and 
has  perfected  his  appeal  to  the  circuit  court,  the  clerk  of  that  court 
has  no  right  to  demand  of  him  the  payment  of  a  docket  fee  in 
advance,  as  a  condition  precedent  to  placing  the  case  upon  the 
docket ;  and  if  the  clerk  refuse  to  docket  the  case  without  such 
payment,  the  circuit  court  may,  by  rule,  require  him  to  do  so,  with- 
out the  pajrment  of  costs  in  advance.    McArthur  v.  Artx,  352. 
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2.  Ab  the  costs  in  criminal  cases  are  required  to  be  paid  out  of 
the  county  treasnrj  in  case  of  an  acquittal,  and  as  the  defendant 
can  not  be  compelled  to  pay  costs  when  he  is  acquitted,  it  follows 
that  he  can  not  be  required  to  advance  costs  before  his  trial.  In 
case  of  his  acquittal  he  can  not  recover  back  the  costs  he  may  have 
advanced,  as  no  judgment  can  be  entered  against  the  People  in  a 
criminal  case.    McArthur  v.  Artz,  352. 

COUNTY  COURTS. 

JUBISDICnON. 

1.  Equitable  Jurisdiction  of  county  courU.  See  INSOLVENT 
DEBTORS,  12. 

2.  In  the  matter  of  insolvent  debtors.    Same  title,  3  to  11. 

CREDITORS. 
Double  ftjnd  fob  one  cbeditob. 

1.  Where  one  creditor  has  a  lien  upon  two  funds,  and  another  upon 
only  one  of  them.    See  MARSHALING  SECURITIES,  1,  2,  3. 

Fbaud  as  between  obeditobs. 

2.  A  prior  creditor  omitting  to  disclose  his  claim  or  his  security » 
See  FRAUD,  1,  2,  3. 

CREDITORS  BILL.    See  CHANCERY,  1  to  9. 

CRIMINAL  COURT  OF  COOK  COUNTY. 
Bbanches  of  that  coubt. 

1.  Treated  tis  separate  courts.  -Each  branch  of  the  Criminal  Court 
of  Cook  county,  so  far  as  its  jurisdiction  to  try  a  particular  case  is 
concerned,  and  to  hear  and  to  determine  causes  in  which  it  is  en- 
gaged, must  be  regarded  as  an  independent  court,  separate  and 
distinct  flx>m  other  branches  of  the  coiurt,  as  if  it  was  in  a  separate 
jurisdiction.    People  ex  rel.  Woodruff  v.  Matson,  Sheriff,  591. 

CRIMINAL  LAW. 

MiTBDEB. 

1.  What  constitutes.  If  there  be  an  old  quarrel  between  A  and 
B,  and  they  are  reconciled,  and  then,  ux>on  a  new  and  sudden  fall- 
ing out,  A  kills  B,  this  is  not  murder ;  but  if  it  is  made  to  appear 
that  the  reconciliation  was  but  pretended  or  counterfeit,  and  that 
the  hurt  done  was  upon  the  force  of  the  old  malice,  it  is  murder. 
The  act  shall  be  attributed  to  passion  produced  by  provocation, 
and  not  to  the  old  grudge,  if  it  appears  the  old  grudge  had  ceased. 
Bolzer  v.  People,  112. 

2.  Provoking  an  assault — unth  intent  to  kill  the  assailant.  Whether 
a  person  accused  of  having  committed  murder  formed  a  deliberate 
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purpose  to  kill  the  deceased,  and  went  to  the  house  of  the  latter 
and  insulted  his  wife  with  the  design  of  inciting  the  deceased  to 
an  attack,  so  as  to  have  a  pretext  for  killing  him  in  the  conflict,  is 
a  question  within  the  exclusiYe  proyince  of  the  jury  to  determine 
from  the  evidence.  Bolzer  v.  People,  112. 
Self-defense. 

3.  On  the  trial  of  one  upon  the  charge  of  murder,  in  a  case  where 
the  deceased  sought  the  accused  at  his  own  house,  entered  the  same 
in  a  violent  manner  and  attacked  him,  the  wife  of  the  deceased  ac- 
companying him  and  joining  in  the  attack,  they  both  using  deadly 
instruments  in  their  assault,  it  is  the  province  of  the  jury  to  deter- 
mine whether  the  occurrences  which  took  place  in  the  piisonei's 
house  were  such  as  to  justify  the  plea  of  self-defense,  when  con- 
sidered by  themselves,  without  reference  to  anything  which  had 
happened  prior  to  the  beginning  of  the  fight.    Ibid.  112. 

Threats. 

4.  Where  provocation  ihtervenes  a  threat  of  a  prisoner  and  the 
killing  by  him,  it  is  not  a  conclusive  presumption  of  law  that  the 
killing  was  in  pursuance  of  the  threat,  and  not  upon  the  passion 
produced  by  the  subsequent  provocation.  It  is  for  the  jury  to  say 
whether  the  act  of  killing,  in  such  a  case,  was  the  result  of  present 
provocation,  or  of  deliberate  intent  to  kill,  previously  formed. 
Ibid.  112. 

5.  Whether  a  homicide  was  committed  in  pursuance  of  threats 
previously  made,  or  in  self-defense  against  an  attack  made  upon 
him  in  his  own  house,  is  a  question  for  the  jury ;  and  it  is  proper 
lor  them  to  take  into  consideration  all  the  circumstances  under 
which  the  threats  were  made,  with  a  view  of  determining  whether 
or  not  they  were  the  expressions  of  a  deliberate  purpose  or  desi^^ 
to  kill,  or  whether  they  were  but  the  ebullitions  of  a  sudden  pas- 
sion, followed  by  reconciliation.    Ibid.  112. 

6.  Upon  the  trial  of  a  charge  of  murder,  the  prosecution  proved 
that  a  month  or  two  before  the  killing,  which  took  place  on  an 
attack  of  the  deceased  upon  the  defendant,  the  latter,  while  some- 
what intoxicated,  said,  *'he  would  not  leave  the  place  or  town  before 
he  killed"  the  deceased :  Held,  that  in  determining  the  degree  of 
malice  implied  in  the  threat,  it  was  proper  for  the  jury  to  take  into 
consideration  the  facts  that  the  defendant  was  more  or  less  intoxi- 
cated at  the  time ;  that  he  and  the  deceased  were  in  the  habit  of 
quarreling  one  day  and  becoming  friends  the  next  day ;  and  that 
before  the  killing  they  had  become  reconciled,  and  were  on  friendly 
terms  on  the  day  of  the  killing.    Ibid.  112. 

7.  In  the  same  case,  the  prosecution  proved,  by  another  witneasy 
that  on  the  day  of  the  killing  the  prisoner  showed  the  witness  a 
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revolyer,  and  said  he  was  going  to  shoot  the  deceased  that  night, 
because  he  owed  him  two  dollars  and  had  refused  to  let  his  wile 
have  fifty  cents.  The  prisoner  testified  that  he  told  the  witness 
that  deceased  wanted  to  fight  one  B.,  and  said,  "Well,  he  (deceased) 
insulted  me  several  times  the  same  way,  and  if  he  comes  to  me 
again  that  way  I  am  going  to  smash  him ;"  that  witness  said,  "Let 
him  go,— you  know  how  he  is,"  and  that  he  (the  prisoner)  said, 
"I  am  not  going  to  do  anything  unless  he  attacks  me  again,  as  he 
has  done  several  times  heretofore :"  Held,  that  in  determining  the 
degree  of  malice  implied  from  this  threat,  the  jury  were  authorized 
to  consider  the  explanation  made  by  the  prisoner,  and  to  give  to 
his  explanation  such  weight  as  they  might  think  it  entitled  to,  and 
also  the  fact  that  such  threat  made  but  a  slight  impression  on  the 
witness.    Bolzer  v.  People,  112. 

8.  A  threat  to  defend  one's  self  in  the  event  of  being  attacked, 
does  not  imply  the  same  malice  Und  evil  intent  as  a  threat  to  kill, 
unaccompanied  by  any  qualifying  words.    Ibid.  112. 

9.  In  the  same  case,  defendant's  counsel  asked  the  court  to  in- 
struct the  jury  that  they  had  the  right  to  take  into  consideration 
all  the  circumstances  under  which  the  threats  were  made,  in  deter- 
mining the  weight  to  be  given  to  them,  and  in  deciding  the  ques- 
tion whether  or  not  they  were  the  expression  of  a  predetermined 
and  well-defined  intention  on  the  part  of  the  accused  to  kill  the 
deceased:  Held,  that  the  refusal  of  the  instruction  was  error. 
Ibid.  112: 

10.  The  defendant's  counsel  offered  to  prove  that  the  prisoner 
bad  been  previously  attacked  by  the  deceased  with  a  hatchet,  and 
had  had  the  deceased  bound  over  to  keep  the  peace,  which  the 
court  refused  to  admit :  Held,  that  this  proof  should  have  been 
admitted,  not  for  the  purpose  of  excusing  the  subsequent  conduct 
of  the  prisoner,  but  as  tending  to  explain  the  threats,  and  as  tend- 
ing to  confirm  the  prisoner's  own  account  of  the  nature  and  char- 
acter of  those  threats.    Ibid.  112. 

Del  AT  m  tbiaij. 

11.  Right  to  discharge — under  the  statute.  Section  498  of  the 
Criminal  Code,  providing  for  the  discharge  of  prisoners  confined 
after  delay  of  two  or  more  terms,  when  the  delay  is  not  attributable 
to  the  prisoners'  act,  being  intended  to  give  effect  to  the  clear  con- 
stitutional right  to  a  speedy  trial,  should  receive  a  liberal  construc- 
tion.   People  ex  rel.  Woodruff  v.  Matson,  Sheriff,  591. 

12.  A  person  was  indicted,  with  several  others,  upon  the  charge 
of  murder,  at  the  May  term  of  the  Criminal  Court  of  Cook  county, 
and  was  arrested  May  29.  At  the  next  term — ^the  June  term  of  the 
same  year — the  cause  was  continued  by  the  prosecution.    At  the 
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July  term  the  cause  was  continued  by  consent.  At  the  August  term 
the  defendant  specially  referred  to,  on  his  own  application,  pro- 
cured an  order  granting  him  a  separate  trial.  He  demanded  a  trial 
at  the  August  term,  but  the  cause  was  continued  to  the  September 
term,  and  again  to  the  October  term.  On  petition  for  habeas  carpua 
by  the  same  defendant,  for  a  discharge  under  the  statute,  it  ap- 
peared that  the  trial  of  the  other  defendants  was  at  that  time  pend- 
ing, so  that  his  trial  could  not  be  had  until  that  of  his  co-defendants 
was  concluded :  Heldf  that  the  defendant  at  whose  instance  the 
order  for  a  separate  trial  was  granted,  was  not  entitled  to  a  dis- 
charge on  account  of  the  delay  in  his  trial,  as  such  delay,  to  an 
extent  that  would  preclude  him  from  availing  of  the  statute,  was 
occc^oned  by  himself.  People  ex  rel.  Woodruff  v.  Matson,  Sheriff, 
591. 

EyIDENOE  in  OBIMINAIi  CASES. 

13.  Proof  of  other  offenses.  *  It  is  a  general  rule,  that  evidence  of 
a  distinct,  independent,  substantive  offense  can  not  be  admitted  on 
the  trial  of  the  defendant  for  another  and  different  offense,  unless 
it  clearly  appears  that  such  evidence  tends  in  some  way  to  prove 
him  guilty  of  the  crime  for  which  he  is  being  tried.  Farris  v. 
People,  521. 

14.  To  make  one  criminal  act  evidence  of  another,  a  connection 
between  them  must  have  existed  in  the  mind  of  the  actor,  linking 
them  together  for  some  purpose  he  intended  to  accomplish ;  or  it 
must  be  necessary  to  identify  the  person  of  the  actor  by  connection 
which  shows  that  he  who  committed  the  one  must  have  done  the 
other.  If  the  evidence  be  so  dubious  that  the  court  does  not  clearly 
perceive  the  connection,  the  benefit  of  the  doubt  should  be  given  to 
the  accused,  instead  of  suffering  the  minds  of  the  jury  to  be  preju- 
diced by  an  independent  fact,  carrying  with  it  no  proper  evidence 
of  the  particular  guilt.    Ibid.  521. 

15.  Where  the  facts  and  circumstances  amount  to  proof  of  a 
crime  other  than  that  charged,  and  there  is  ground  to  believe  that 
the  crime  charged  grew  out  of  it,  or  was  in  any  way  caused  by  it, 
such  facts  and  circumstances  may  be  proved  to  show  the  qu4>  animo 
of  the  accused.    Ibid.  521. 

16.  Evidence  of  the  commission  of  a  crime  other  than  the  one  for 
which  the  defendant  is  being  tried,  is  admissible  when  the  object 
is  to  prove  guilty  knowledge,  as,  in  a  prosecution  for  passing  coun- 
terfeit money ;  or  to  prove  an  act  was  not  accidental  or  done  by 
mistake,  as  in  a  case  of  poisoning  or  embezzlement ;  or  to  prove 
motive,  as  on  the  trial  of  a  husband  for  the  murder  of  his  wife,  in 
which  case,  in  the  absence  of  direct  evidence,  proof  of  his  adultery 
with  another  woman  has  been  held  competent ;  or  in  cases  where 
the  prisoner  says  he  did  not  do  the  act,  and  supports  his  denial 
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with,  the  assertion  that  no  motiTe  existed  within  him  for  the  com- 
I  mission  of  the  crime ;  or  to  refute  some  anticipated  defense.    Far- 

;  ria  V.  People,  521. 

\  17.    On  the  trial  of  one  for  murder,  by  shooting,  it  apx)eared  that 

the  person  killed  had  shortly  before  the  homicide  married  the 
prisoner's  former  wife ;  that  the  prisoner  came  to  the  house  of  the 
deceased  while  the  family  were  at  dinner,  and  fired  two  shots  at 
the  deceased  as  he  was  rising  from  the  table,  one  or  both  of  which 
killed  him ;  that  he  then  threatened  to  shoot  the  wife,  and  after 
pursuing  her  to  prevent  her  getting  away,  and  bringing  her  back 
to  the  house,  he,  about  a  half  hour  after  the  shooting,  and  after  some 
conversation  and  moving  about,  comx)elled  the  wife  of  the  deceased 
to  go  with  him  into  a  house,  where  he  ravished  her.  All  the  evi- 
dence in  respect  to  the  rape,  and  the  circumstances  thereof,  was 
objected  to  by  the  defendant,  but  the  court  admitted  the  same. 
There  was  no  other  evidence  connecting  the  two  acts,— the  homi. 
cide  and  the  rape :  Held,  that  the  court  erred  in  allowing  evidence 
of  the  rape  to  go  to  the  jury.    Ibid.  521. 

18.  It  was  insisted  that  the  evidence  of  the  subsequent  rape  was 
proper,  for  the  purpose  of  showing  a  motive  for  the  homicide;  but 
the  court  held,  that  while,  in  cases  of  doubt  as  to  whether  the  party 
charged  did  the  criminal  act,  ^roof  of  motive  was  important  and 
proi)er,  yet  as  the  People  had  shown  the  deliberate  shooting  by 
the  accused  under  circumstances  showing  both  express  and  implied 
malice,  proof  of  motive  was  unnecessary  to  a  conviction,  and  that 
while  the  prosecution  doubtless  had  the  right  to  add  to  that  proof, 
there  was  error  in  admitting  the  evidence  of  the  rax)e  when  it  was 
not  necessary,  as  it  was  highly  calculated  to  inflame  and  prejudice 
the  jury,  who,  under  the  law,  had  the  right  to  fix  the  punishment 
at  imprisonment,  or  the  death  penalty.    Ibid.  521. 

CrVIL  SUIT  INVOLVING  CBIMINAIi  CHABOE. 

19.  Degree  of  proof  required.    See  EVIDENCE,  11. 

CROSS-BILL.    See  CHANCERY,  10, 11, 12. 

CROSS-ERRORS.    See  PRACTICE  IN  THE  SUPREME  COURT,  3. 

CURTESY. 
Estate  by  the  citbtesy. 

1 .  When  it  itill  attach — tpidow  inpoaseaMon  and  dower  not  aaaigned. 
In  1846  the  owner  of  land  died  intestate,  leaving  a  widow,  and  a 
daughter  as  his  sole  heir.  In  1851  the  daughter  married,  and  there 
was  issue  bom  of  the  marriage,  but  the  widow's  dower  was  never 
assigned  :  Held,  that  the  husband  of  the  heir  took  an  estate  by  the 
curtesy  initiate  upon  the  birth  of  issue,  notwithstanding  the  widow's 
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right  of  quarantine,  as  the  possession  of  the  widow,  imder  the  stat- 
utory right  to  retain  the  possession  of  the  dwelling  house  and  plan- 
tation thereto  belonging  until  her  dower  should  be  assigned,  was 
not  adverse  to  the  title  of  the  heir  by  descent.  Metiler  v.  Miller,  630. 

2.  Seiain  in  fact — whether  essential,  A  seizin  in  fact,  as  distin- 
guished from  a  seizin  in  law,  prior  to  the  time  the  estate  by  the 
curtesy  was  abolished  by  statute,  was  not  necessary  in  order  to  vest 
an  estate  by  the  curtesy.  In  this  State  actual  possession  is  not  es- 
sential to  the  passing  of  title  to  real  estate  by  conveyance,  will  or 
the  Statute  of  Descents.    Ibid.  630. 

3.  Elements  and  character  of  estate  initiate.  The  interest  of  the 
husband  as  tenant  by  the  curtesy  initiate,  prior  to  the  abolition  of 
the  estate  of  curtesy,  was  a  legal  estate,  which  was  assignable.  It 
was  a  freehold  dining  the  life  of  himself  and  wife,  with  a  freehold 
in  remainder  to  himself  for  life,  and  a  remainder  to  the  wife  and 
her  heirs  in  fee.    Ibid.  630. 

4.  Purchaser  from  tenant  by  the  curtesy— what  rights  accrue  to 
him.  If  a  sale  is  made  by  a  husband,  of  land  in  which  he  has  an 
estate  by  the  curtesy,  of  which  he  has  never  been  in  the  actual 
possession,  but  his  immediate  or  remote  grantee  takes  possession 
under  the  purchase,  such  act  will  perfect  the  husband's  title  as  ten- 
ant by  the  curtesy,  and  the  vendee  will  have  the  right  to  the  land 
during  the  lifetime  of  the  husband.    Ibid.  630. 

DANVILLE  SEMINARY.    See  OORPOBATIONS,  8,  9. 

DEATH  OF  DEFENDANT. 
Pekdino  suit. 

1.  Judgment  afterward — void  or  voidable.  If  jivisdiction  be  ob- 
tained of  the  person  of  a  defendant  in  his  lifetime,  by  service  of 
process  or  appearance,  a  judgment  against  him  after  his  death  is 
not  void,  but  only  voidable.  And  while  such  a  judgment  can  not 
be  attacked  collaterally,  it  may  be  reversed  on  error,  if  the  fact  of 
the  defendant's  death  appears  from  the  record ;  if  not,  the  judg- 
ment may  be  vacated,  upon  motion,  in  the  court  where  it  was  ren- 
dered.    Claflin,  Exr,  et  al.  v.  Dunne,  241. 

2.  Former  decision.  In  Life  Association  v.  Fassett,  102  HI.  315, 
the  question  was  not  before  this  court  whether  a  judgment  against 
a  defendant,  rendered  after  his  death,  was  void  or  voidable,  and  so 
much  of  the  opinion  as  holds  it  void  is  obiter  dictum,  and  binding 
on  no  one.    Ibid.  241. 

3.  Remedy  to  set  aside  such  judgment.  The  rendering  of  judg- 
ment against  a  deceased  defendant  after  plea  filed  is  an  error  in 
fact,  which,  by  section  67  of  the  Practice  act,  may  be  reached  and 
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corrected,  upon  motion,  at  any  time  witMn  five  years.  A  motion  in 
the  trial  conrt  to  Tacate  such  a  judgment  is  a  direct  proceeding, 
and  calls  in  question  its  legality,  and  it  is  error  to  refuse  such  mo- 
tion when  it  is  made  to  appear  that  the  defendant  was  dead  when 
the  judgment  was  rendered.    Clajlin,  Exr,  et  al,  v.  Dunne,  241. 

DEBTOR  AND  CREDITOR. 

CONTBAOT  GIVINO  PBEFEBENCES. 

1.  Effect  of  subsequent  tranacLction— whether  abrogating  such  con- 
tract. Where  a  debtor  and  his  two  principal  creditors  enter  into  a 
tripartite  contract,  in  which  it  is  expressly  agreed  that  one  of  the 
creditors,  for  all  moneys  theretofore  loaned  or  thereafter  advanced 
to  the  debtor,  shall  have  right  of  priority  of  payment  over  the 
other,  if  entered  into  without  fraud,  and  understandingly,  such 
contract  will  be  binding  and  conclusive  on  the  parties,  and  the 
first  named  creditor  will  have  the  right  to  demand  full  payment 
of  his  advances,  as  against  the  other  creditor.  And  if  the  debtor 
should  sell  out  his  business  and  effects,  and  take  stock  in  an  in- 
corporated company  in  payment,  the  creditor  so  preferred  by  the 
terms  of  the  original  contract  will  have  the  right  to  take  and  hold 
the  certificates  of  stock  as  collateral  security  for  his  debt,  as  against 
the  other  creditor.     Williama  et  al.  v.  Fletcher,  356. 

2.  Under  such  contract  nothing  would  prevent  B,  to  whom  the 
advances  had  been  and  were  to  be  made,  if  acting  in  good  faith 
and  with  business  prudence,  from  associating  with  himself  in  the 
conduct  of  the  business,  others,  either  as  partners  or  as  joint  stock- 
holders in  a  corporation,  with  or  without  the  consent  of  the  lender, 
so  that  such  subsequent  arrangement  should  in  nowise  impair  the 
right  of  preference  already  existing  in  the  latter.    Ibid.  356. 

DEMAND. 
Demand  of  payment. 

Before  levy  and  sale  on  execution.    See  SALES,  3. 

DESCRIPTION. 
Construction  op  deed. 

1.  Rule  of  construction — and  herein,  in  case  of  two  descriptions. 
Where  there  is  a  doubt  as  to  the  construction  of  a  deed,  it  will  be 
taken  most  favorably  for  the  grantee ;  so  that,  if  the  deed  contains 
two  descriptions  which  do  not  coincide,  the  grantee  may  elect  that 
which  is  most  to  his  advantage.  Boone  et  al.  v.  Clark  et  al.  466 ; 
Cosier  et  al.  v.  Byers,  657. 

2.  Where  the  particular  description  cf  land  in  a  deed  is  defect- 
ive, effect  will  be  given  to  the  general  description  ;  and  in  case  of 
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a  repngnancy  between  the  partioxdar  and  general  description,  the 
latter,  giving  more  land,  will  be  accepted ;  and  when  the  partioolai 
description  is  repugnant  to  the  reference  description,  each  being 
certain,  definite  and  complete  when  standing  alone,  the  description 
by  reference  to  a  prior  recorded  deed  will  be  accepted,  although 
it  describes  more  land.    Boone  et  aL  v.  Clark  et  al,  466. 

3.  The  owners  of  a  tract  of  land  conveyed  to  J,  for  a  right  of  way 
for  a  railway  company,  a  strip  of  land  "one  hundred  and  fifty  feet 
wide,  being  seventy-five  feet  on  each  side  of  the  foUoT^'ing  de- 
scribed line,"  describing  it,  and  J  conveyed  to  the  railway  company 
a  strip  of  land  "one  hundred  feet  in  width,  being  ^flfty  feet  on  each 
side  of  the  foUowing  line,**  describing  the  same  line  as  in  the  deed 
to  him,  but  following  the  description  was  added,  "hereby  intending 
to  convey  all  the  interest  vested  in  said  party  of  the  first  part  by 
conveyance  executed  ^by  the  following  named  persons,"  amoug 
whom  were  his  grantors :  Held,  that  the  latter  deed  conveyed  a 
strip  of  land  one  hundred  and  fifty  feet  wide,  the  same  as  did  the 
first  deed.    Ibid.  466. 

4.  A  mortgage  described  the  premises  as  the  south-east  quarter 
of  the  south-east  quarter  of  section  8,  and  the  north  half  of  the 
south-west  quarter  of  section  9,  "all  in  township  forty  (41)  north, 
range  3,  east  of  the  third  (3d)  P.  M."  The  land  was  in  township  41 : 
Held,  that  no  correction  of  the  mortgage,  either  by  the  parties  or 
the  decree  of  a  court  of  chancery,  was  necessary.  There  being  two 
descriptions  given  as  to  the  township,  the  mortgagee  had  the  right 
to  rely  upon  the  one  most  favorable  to  himself.  Cosier  et  cU.  v. 
Byers,  657. 

SUFFICJIBNOY  OP  DBBCBIPTION. 

5.  Aa  to  certainty.  A  tax  deed  described  the  land  sold  for  taxes 
as  "part  of  survey  No.  743,  claim  No.  93,  31  35-100  acres,**  but  in  no 
manner  was  the  part  of  that  survey  designated.  The  proceeding 
under  which  the  deed  was  had  described  the  land  in  the  same  way: 
Held,  that  the  tax  deed  and  judgment  and  sale  were  void  for  the 
tmcertainty  in  the  description  of  the  land.  Brickey  v.  English  et  aL 
646. 

6.  Any  description  adopted  in  a  deed  by  which  the  premises 
intended  to  be  conveyed  may  be  established  and  identified,  is  suf- 
ficient.   Mason  v.  Merrill  et  al.  503. 

7.  Extrinsic  evidence  in  aid  of  description.  In  placing  a  con- 
struction upon  the  description  of  land  in  a  deed,  extrinsic  facts 
may  be  resorted  to  for  the  purpose  of  determining  what  was  in- 
tended.   Ibid.  603. 

8.  If  the  language  of  the  deed  is  applicable  to  several  persons, 
to  several  parcels  of  land,  or  the  terms  be  vague  and  general,  parol 
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evidenoe  is  admissible  of  any  extrinsic  circumstance  tending  to 
show  what  things  were  intended  by  the  party,  or  to  ascertain  his 
meaning  in  any  other  respect.    Mason  v.  Merrill  et  al.  503. 

9.  In  this  case,  a  deed  of  trust  described  the  premises  "as  situate 
in  C,  county  of  Cook,  and  State  of  Illinois,  to-wit,  lots  9, 12  and  13, 
in  block  11,  and  streets.  The  plat  of  C,  aforesaid,  was  recorded  in 
the  recorder's  office  of  Cook  county,  af  presaid,  in  book  143  of  maps, 
p.  99,  to  which  reference  is  made  for  a  more  particular  description 
of  the  premises.**  The  plat  showed  a  street  on  the  west  ol  the  lots, 
called  "Michigan  Terrace,**  l3ring  between  the  lots  and  a  right  of 
way  of  a  railway  company.  The  extrinsic  evidence  showed  that  the 
street  had  been  vacated  by  the  legislature,  and  that  the  grantor 
owned  such  street,  and  had  no  other  lots  and  street  situated  in  a 
similar  condition :  Held,  that  these  facts  were  sufficient  to  show 
that  the  trust  deed  passed  the  land  between  the  lots  and  the  rail- 
road, which  was  formerly  a  street.    Ibid.  503. 

DIVORCE. 
Residence  op  the  wife. 
!  1.    Other  than  that  of  the  husband.    As  a  general  rule,  the  resi- 

dence of  a  wife  is  fixed  by  that  of  her  husband ;  yet  it  is  not  true 
that  a  wife  living  separate  and  apart  from  her  husband  may  not 
establish  an  independent  residence.    Chapman  v.  Chapman,  386. 

2.  So  where  there  is  a  permanent  separation  between  a  husband 
and  wife,  he  contending  that  she  deserted  him,  and  she  that  he 
declared  his  purpose  not  to  live  with  her  if  she  went  to  a  particular 
place,  they  at  that  time  living  elsewhere,  the  residence  of  the  wife 
will  no  longer  follow  the  husband,  and  she  may  thereafter  acquire 
a  residence  in  a  State  other  than  that  of  the  husband,  within  the 
meaning  of  our  divorce  statlite,  provided  the  change  is  made  in 
good  faith,  and  not  merely  for  the  purpose  of  instituting  a  suit  for 
divorce.    Ibid.  386. 

Relevancy  op  testimony. 

3.  Under  the  issues.  On  bill  for  a  divorce  by  a  wife  against  her 
husband,  on  the  ground  of  his  adultery,  the  only  issues  made  and 
submitt^  to  the  jury  were,  whether  the  wife  was  a  resident  of  the 
State  for  the  requisite  period,  and  whether  the  charge  of  adultery 
was  true.  On  the  trial,  the  defendant  offered  in  evidence  letters  of 
his  wife,  written  to  him,  in  which  she  admitted  that  she  had  pro- 
cured a  miscarriage  upon  herself,  and  declared  she  would  bear  no 
more  children  to  him,  and  indirectly  consented  to  his  committing 
adultery,  which  the  court,  on  objection,  refused  to  admit :  Held, 
that  under  the  issues  the  e^dence  was  wholly  irrelevant,  and  there- 
fore properly  excluded.    Ibid.  386. 
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DOWEE. 
Appobtionment. 

1.  As  among  several  heira — and  in  what  proportion,  as  to  the  entire 
estate.  On  bill  for  tlie  partition  of  367^  acres  of  land  between  two 
heirs,  and  tlie  assignment  of  the  widow's  dower,  the  commissioneTS 
set  oft  to  the  adult  heir  165  acres  and  202}  acres  to  the  infant  de- 
fendant, and  gave  the  widow  dower  in  the  whole  tract  set  off  to 
the  infant,  and  left  the  adult  heir's  jMurt  free  from  dower :  Held, 
that  the  proceedings  showed  manifest  error  on  their  face,  and  that 
such  error  afforded  good  groimd  for  impeaching  the  decree,  on 
bill  filed  by  the  infant  heir  in  proper  time  after  attaining  her  ma- 
jority.   Haines  v.  Hemtt  et  al.  347. 

DRAINAGE  LAW. 

BAHiBOADS. 

1.  Whether  subject  to  assesaments  for  benefits.  The  Drainage 
law,  (act  of  1885,  sec.  40,)  which  provides  for  assessing  the  right  of 
way  and  tracks  of  railway  companies  within  a  drainage  district  for 
benefits  thereto  by  the  proposed  drainage,  is  not  void,  or  subject 
to  any  constitutional  objection.  Illinois  Central  Railroad  Co.  v. 
Drainage  Comra.  417. 

BULE  OF  ASSESSMENT. 

2.  Limited  to  benefits.  Section  40  of  the  Drainage  act  of  1885 
does  not  authorize  the  commissioners,  in  making  assessments,  to 
deal  with  or  take  into  consideration  expenditures  at  all.  It  only 
gives  them  power  to  assess  public  roads  and  railroads  such  sum  or 
sums  as  will  be  just  and  equitable  for  them  to  pay  in  proportion  to 
the  benefits  received,  and  prescribes  the  manner  in  which  that  shall 
be  done,  viz.,  by  estimating  the  amount  of  benefits  to  the  entire 
district,  including  the  benefits  to  such  public  roads  or  railroads, 
and  also  the  benefits  to  them,  and  then  giving  the  ratio  or  propor- 
tionate part  of  the  taxes  of  the  district  to  be  paid  by  such  roads. 
The  statute  does  not  authorize  property  to  be  assessed  beyond 
benefits.    Ibid.  417. 

Classification  op  lands. 

3.  Appeal  therefrom — modification  on  appeal — costs.  The  clasaifl- 
cation  of  lands  made  under  section  40  of  the  Drainage  act,  is  subject 
to  like  review,  on  appeal,  as  is  provided  for  in  the  case  of  individual 
land  owners ;  and  when  the  tax  list  is  completed  and  filed  with  the 
town  clerk,  as  provided  in  section  26,  any  person  whose  land  has 
been  assessed,  may,  under  section  27,  appeal  to  the  county  court, 
but  the  appeal  will  be  restricted  to  the  ground  that  the  tax  exceeds 
the  benefits.    Ibid.  417. 

4.  If,  on  such  appeal,  the  court  finds  that  the  tax  exceeds  the 
benefits  to  accrue,  it  is  required  to  modify  the  same,  so  as  to  make 
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it  equal  to  tlie  benefits,  and  the  costs  may  be  apportioned  by  the 
court  in  its  discretion.  Illinoia  Central  Railroad  Co.  v.  Drainage 
Comra.  417. 

Judgment  on  assessment. 

5.  Whether  in  personam j  or  only  in  rem.  In  an  action  brought 
under  section  72  of  the  Drainage  act,  to  recover  a  special  assess- 
ment, the  judgment,  if  for  the  plaintiff,  must  be  in  rem,  against  the 
property  specially  assessed,  only,  and  not  in  personam.    Ibid.  417. 

EASEMENT.    See  PRIVATE  WAY. 

EJECTMENT. 
Possession— AS  evidence  op  title. 

1.  And  of  evidence  in  rebuttal  thereof.  In  ejectment,  proof  of 
possession  of  land  by  a  party  claiming  to  be  the  owner  of  the  fee, 
ia  prima  facie  evidence  of  his  ownership  and  seizin  of  the  inherit- 
ance. Therefore  it  is  sufficient  for  the  plaintiff,  in  order  to  make 
prima  facie  proof  of  title,  to  trace  his  title  back  to  an  immediate  or 
remote  grantor,  who,  at  the  time  of  his  conveyance,  was  in  posses- 
sion of  the  land,  claiming  it  in  fee.    Anderson  v.  McCormick,  308. 

2.  Where  the  plaintiff  proves  possession  of  land  in  a  remote 
grantor,  to  whose  title  he  has  succeeded  by  several  meane  convey- 
ances, the  prima  fade  case  thus  made  can  be  overcome  or  rebutted 
only  by  proving  a  paramount  title,  either  in  the  defendant  or  in  a 
stranger.    Ibid.  308. 

Lease  to  defendant  fbom  thibd  pebson. 

3.  Whether  availing  as  a  defense.  In  ejectment,  where  the  plain- 
tiff shows  prima  facie  title  in  himself,  derived  under  a  valid  deed 
of  trust,  the  defendant,  though  no  party  to  the  deed  of  trust  and 
claiming  no  rights  through  any  of  the  parties  thereto,  can  not  set 
up  as  a  defense  a  lease  to  him  of  the  land  from  a  party  not  shown 
to  have  the  paramount  title.    Ibid.  308. 

Outstanding  title. 

4.  Tax  deed — evidence  required  in  8t^pport  of  it — to  show  outstand-^ 
ing  title.  On  the  trial  of  an  action  of  ejectment,  the  defendant,  for 
the  purpose  of  showing  an  outstanding  title,  offered  in  evidence 
several  tax  deeds  made  to  a  third  person,  but  no  offer  was  made  to 
prove  any  of  the  proceedings  anterior  to  the  execution  of  the  tax 
deeds:    Held,  that  such  deeds  were  properly  excluded.    Ibid.  308. 

EMINENT  DOMAIN. 

KOAD  AND  BbIDOE  ACT  OF  1885. 

1.  Ditches  and  drains — compensation  for  land  taken,  and  damages 
as  to  land  not  taken — section  8  of  the  Road  and  Bridge  act  of  1885 — 
constitutionality.    Under  our  constitution,  the  owner  of  land  over 
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which  the  commisslonerB  of  highways  seek  to  dig  a  ditch  or  drain, 
imder  section  8  of  the  Eoad  law  of  1885,  is  entitled  to  compensation 
for  the  land  actually  taken  for  such  ditch  or  drain,  and  also  to  the 
damages  to  the  land  not  taken.    Chaplin  y.  Highway  Comrs.  651. 

2.  The  land  owner  must  be  paid  the  value  of  the  ground  used  for 
a  ditch,  and  if  the  value  of  his  farm  is  impaired  by  being  divided 
into  two  parts,  or  by  being  partially  overflowed,  or  is  otherwise 
damaged,  he  must  also  be  paid  for  such  injury  or  damage.  Ibid. 
651. 

3.  Section  8  of  the  Eoad  and  Bridge  act  of  1885,  which  provides 
that  when  a  ditch  or  drain  is  sought  across  the  land  of  another, 
the  land  owner  shall  be  summoned  before  a  justice  of  the  peace, 
''for  the  purpose  of  having  the  damage  assessed  which  such  owner 
may  sustain  by  reason,"  etc.,  is  broad  enough  to  cover  compensation 
for  the  land  taken  and  also  damages  to  the  land  not  taken,  and  is 
therefore  not  in  conflict  with  section  8  of  the  Bill  of  Rights.  The 
word  "damage**  is  used  in  the  statute  in  the  broader  sense  of  indi- 
cating the  total  loss  the  owner  would  suffer  by  having  the  ditches 
on  his  land.    Ibid.  651. 

NEC3ES8ITY  FOR  PUBLIC  USE. 

4.  And  by  whom  and  how  determined.  In  order  to  authorize  the 
commissioners  of  highways  to  institute  a  proceeding  to  condemn 
land  for  a  ditch  or  drain  under  section  8  of  the  Road  and  Bridge 
law  of  1885,  a  necessity  miLSt  exist  for  such  a  ditch  or  drain  in  order 
to  carry  oflP  the  water  from  the  highway,  or  to  drain  a  pond  or  slough 
on  the  highway.  Private  property  can  only  be  condemned  for  a 
public  use.  This  necessity  must  be  made  to  appear  in  order  to  give 
jurisdiction  to  the  justice  of  the  peace.    Ibid.  651. 

5.  Whether  or  not  it  is  necessary  to  carry  off  the  water  from  a 
highway  or  to  drain  a  slough  or  pond  on  the  highway,  is  a  matter 
which  must  be  determined  by  the  highway  commissioners  when 
acting  in  their  official  capacity,  and  their  determination  or  finding 
can  be  shown  only  by  the  record  of  their  proceedings.    Ibid.  651. 

6.  The  record  required  to  be  kept  by  the  town  clerk  by  section 
10  of  the  Road  and  Bridge  act,  must  show,  when  the  commissionerB 
enter  upon  a  man's  land  to  dig  or  open  a  ditch,  that  they  have  pre- 
viously determined,  as  an  official  body,  that  such  entry  is  necessary 
in  order  to  cany  off  the  water  from  the  highway,  or  to  drain  a 
slough  or  pond  thereon.  The  evidence  that  the  ditch  is  necessary 
for  the  purposes  specified,  must  be  in  the  record  of  the  offtcial  pro- 
ceedings of  the  board.    Ibid.  651. 

7.  Parol  evidence,  upon  a  proceeding  to  condemn  land  before  a 
justice  of  the  peace,  that  the  digging  of  the  ditch  was  necessary 
in  order  to  carry  off  the  water  from  the  highway,  is  incompetent 
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and  inadmissible.    That  fact  can  be  proved  only  by  the  record  of 
the  official  acts  and  proceedings  of  the  commissioners  of  highways. 
Chaplin  V.  Highway  Comra.  651. 
Consent  op  owneb. 

8.  Inability  to  agree  with  the  land  owner— jurisdictional.  In  order 
to  give  a  justice  of  the  peace  jurisdiction  of  a  proceeding  by  the 
commissioners  of  highways  for  the  purpose  of  condemning  land 
for  a  ditch  to  carry  off  waters  from  a  highway  or  slough  therein,  it 
must  be  shown,  by  legal  and  competent  evidence,  that  the  land 
owner  refused  to  give  his  consent  to  the  cutting  of  the  ditch  after 
the  offer  of  what  the  commissioners  found  was  a  fair  compensation. 
Without  an  offer,  the  owner  can  not  refuse,  in  the  sense  of  the  stat- 
ute.   Ibid.  651. 

9.  It  is  the  duty  of  the  commissioners,  when  they  ask  for  the 
consent  of  the  owner  to  open  a  drain  on  his  land,  to  accompany 
their  request  with  an  offer  of  "just  compensation,**  and  then,  when 
they  fail  to  agree  with  him  as  to  the  amount  of  compensation,  they 
can  apply  to  the  justice.  But  the  determination  of  the  commis- 
sioners to  negotiate  with  an  owner  for  leave  to  take  a  part  of  his 
premises  for  a  ditch,  is  a  matter  which  must  be  the  subject  of  offi- 
cial corporate  action,  and  must  be  proven  by  the  official  record  of 
the  board.  The  record  of  their  proceedings  must  also  show  the 
failure  to  obtain  the  owner's  consent,  and  a  consequent  resolution 
to  apply  to  the  justice  with  a  view  of  having  the  damages  assessed. 
Ibid.  651. 

EREOR. 
Amendment  of  becobd. 

As  not  obv^iating  error  already  committed.    See  AMENDMENTS,  1. 

ESTATE  BY  THE  CURTESY.    See  CURTESY. 

ESTOPPEL. 
Inducing  action  injubioub  to  anotheb. 

1.  Generally.  Where  a  person,  by  his  words  or  conduct,  volun- 
tarily causes  another  to  believe  in  the  existence  of  a  certain  state 
of  things,  and  induces  him  to  act  upon  that  belief,  so  as  to  change 
his  previous  position,  the  former  will  be  estopped  to  aver  against 
the  latter  a  different  state  of  things.    Cosier  et  al.  v.  Byers,  657. 

2.  Purchase  of  mortgage  debt — ai  an  am.ount  in  excess  of  what  is 
due— induced  by  the  mortgagor.  Where  a  mortgagor,  for  the  pur- 
pose of  inducing  another  to  purchase  the  mortgage  indebtedness 
from  the  holder,  produces  a  writing,  signed  by  himself  and  the 
mortgagee,  showing  a  settlement,  and  that  there  is  due  on  the 
mortgage  a  certain  sum,  and  the  mortgage  is  purchased  on  such 
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aaaurance  by  paying  the  sum  named,  the  mortgagor  and  his  wife 
will,  on  bill  to  foreclose  such  mortgage,  be  estopped  from  claiming 
that  the  sum  so  stated  was  not  due  at  the  time  of  the  purchase. 
Caaler  et  aL  v.  Byers,  657. 

3.  And  where  the  wife  joins  with  her  husband  in  a  mortgage  of 
his  lands  to  secure  his  debt,  whereby  she  releases  her  right  of  dower 
and  homestead  estate,  and  the  husband  induces  a  third  party  to 
piu'chase  the  mortgage  debt,  after  its  maturity,  at  a  certain  price, 
upon  his  assurance  that  the  price  paid  is  due  on  the  note  and  mort- 
gage,  so  that  he  will  be  estopped  from  showing  that  such  sum  was 
not  due,  the  wife  will  also  be  estopped,  and  can  not  be  allowed  to 
redeem  for  a  sum  less  than  that  for  which  her  husband  is  liable. 
Ibid.  657. 

4.  Inducing  one  to  buy  an  adverse  title,  A  and  B  had  a  long  con- 
test before  the  land  officers  as  to  their  respective  rights  to  receive 
a  patent  for  a  tract  of  land,  which  was  decided  by  the  final  tribunal 
in  favor  of  A,  and  he  being  desirous  of  selling  to  C,  the  latter  went 
to  B  and  asked  if  he  had  any  claim  to  the  land,  saying,  that  if  B 
had  he  would  not  purchase.  B  informed  C  that  he  had  no  further 
claim,  that  he  was  tired  of  litigation,  and  told  G  to  purchase  of  A, 
offering  to  make  a  quitclaim  deed,  if  desired.  On  this  assurance  G 
bought  of  A.  After  B's  death  his  heirs  conveyed  to  D,  who  filed 
his  bill  against  G  and  others,  to  set  aside  his  title  for  a  conveyance: 
Held,  that  B,  his  heirs,  and  D,  were  in  equity  estopped  from  assert- 
ing the  title  as  against  G  and  those  claiming  under  him.  Robbins 
et  aL  V.  Moore  et  al.  30. 

5.  Where  the  foundation  of  the  estoppel  is  in  silence,  and  omis- 
sion to  give  notice  of  existing  rights,  the  party  relying  on  the  same 
must  not  have  had  the  means  of  ascertaining  the  true  state  of  the 
title  by  reference  to  the  public  records;  but  this  rule  does  not 
apply  when  the  land  owner  has  actively  encouraged  and  induced 
the  injured  party  to  act.  In  the  latter  case  the  party  making  the 
declaration  ac^ted  on  will  be  estopped,  although  he  may  have  been 
ignorant  of  his  true  rights.    Ibid.  30. 

6.  A  court  of  equity  has  the  power  and  jurisdiction  to  establish 
a  title  to^real  estate  by  estoppel  against  the  true  ois-ner,  who,  by 
his  acts  and  declarations,  has  induced  another  to  purchase  from 
one  holding  under  a  void  deed  or  patent.    Ibid.  30. 

To  assert  title  to  property. 

7.  After  having  held  another  out  as  the  true  owner.  See  PUR- 
CHASERS, 3,  4. 

Parties  to  proceeding. 

8.  Estopped  to  assert  adverse  title.  See  ADMINISTRATION  OF 
ESTATES,  4,  5. 
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EVIDENOE. 

Act  to  bbgitijAtb  pbagtioe  of  hebioine. 

1.  Evidence  in  a  prosecution  under  the  act.  On  the  trial  of  an 
action  of  debt  against  one  nnder  section  11  of  tlie  act  to  regulate 
the  practice  of  medicine,  the  plaintiff  offered  to  show  that  the  de- 
fendant had  men  traveling  with  him  to  make  sales  of  his  medicine ; 
that  he  professed  at  his  meetings  that  he  could  cure  rheumatism, 
kidney  disease,  etc.,  by  the  use  of  his  medicines,  and  that  ho  sold 
his  medicines  for  the  cure  of  such  diseases.  On  objection,  the  court 
refused  to  receive  the  evidence,  and  instructed  the  jury  to  find  for 
the  defendant :  Hekl,  that  the  proflFered  testimony  was  clearly  com- 
petent, as  tending  to  prove  the  defendant's  guUt.  People,  for  use 
of  State  Board  of  Health  v.  BZtie  Mountain  c/oe,'370. 

COBOKEB'S  INQT7I8inON. 

2.  Competency  as  evidence.  The  coroner's  inquest  over  a  dead 
person  is  required  by  statute  to  be  sealed  up  and  returned  to  the 
clerk  of  the  circuit  court.  It  thus  becomes  a  public  record  of  the 
county,  and,  as  such,  it  is  competent  evidence  in  another  proceed- 
ing, tending  to  prove  any  matter  property  before  the  coroner  which 
appears  on  the  face  of  the  inquest.  The  court  does  not  hold  that 
such  evidence  is  conclusive,  but  only  that  it  is  competent  to  be 
considered.     United  States  Life  Ins.  Co,  v.  Vocke,  Admr,  557. 

3.  On  the  trial  of  an  action  brought  on  a  policy  of  life  insurance, 
I  which  contained  a  clause  that  if  the  assured,  within  three  years 
I                  from  the  date  thefreof,  should  die  by  any  act  of  self-destruction 

!  whatever,  whether  sane  or  insane,  the  defendant,  under  a  proper 

plea,  offered  in  evidence  the  coroner's  inquest  on  the  dead  body  of 
the  assured,  showing  that  the  latter  came  to  his  death  on,  etc.,  by 
a  pistol  shot  flred  by  his  own  hand,  while  laboring  under  a  fit  of 
temporary  insanity,  as  tending  to  show  the  fact  of  suicide,  which 
tlie  court,  on  objection,  excluded :  Heldy  that  the  inquisition  of 
the  coroner  was  comx>etent  evidence,  and  the  trial  court  erred  in 
excluding  it  from  the  jury.    Ibid.  557. 

DEBIVIKa  TITLE. 

4.  Evidence  showing  under  %ehat  title  a  party  claims.  Where  a 
defendant  in  ejectment  is  in  possession  of  premises,  and  a  source 
of  title  is  traced  to  him,  it  is  prima  facie  evidence  that  he  is  in 
under  that  title,  and  it  devolves  on  him  to  show  the  contrary.  Met- 
tier  y.  Miller,  630. 

To  ESTABLISH  TITLE  TO  BEAL  ESTATE. 

5.  The  title  to  or  ownership  of  land  can  not  be  established,  in  a 
judicial  proceeding,  by  the  affidavit  of  a  person  who  has  examined 
the  tract  index  book  of  the  public  records,  and  who  therein  deposes 
that  he  found  a  deed  or  deeds  on  record  to  the  party  in  whom  the 
title  is  alleged  to  be  vested.    Shreve  et  al.  v.  Town  of  Cicero,  226. 

45—129  III. 
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In  ejectment. 

6.  Poaaesaion  as  evidence  of  title  ^ and  of  evidence  in  rebuttal 
thereof.    See  EJECTMENT,  1,  2. 

Tax  deed. 

7.  Evidence  required  in  support  of  it — to  show  outstanding  titU. 
Same  title,  4. 

In  rebuttal  op  neqijIOencb. 

8.  As,  that  no  previous  accident  had  happened.  In  an  action  for 
a  personal  injury  from  negligence  in  the  congtmction  and  operat- 
ing of  an  elevator  in  a  building,  and  in  failing  to  employ  a  compe- 
tent person  to  manage  and  operate  the  same,  the  defendant  offered 
to  prove  that  no  accident  of  any  kind  had  happened  to  the  elevator, 
previous  to  the  one  in  question,  during  the  four  and  a  half  yeara 
it  had  been  in  use,  which  the  court  refused  to  allow :  Held,  that 
the  evidence  was  properly  excluded,  as  it  did  not  tend  to  rebut 
the  evidence  of  negligence  in  the  particular  instance.  Hodges  v. 
Bearse,  87. 

Production  op  torn  clothino. 

9.  As  illustrating  nature  of  an  injury.  In  an  action  for  a  personal 
injury  resulting  from  the  plaintiffs  clothing  being  caught  in  the 
machinery  of  a  mill,  which  was  claimed  to  have  been  in  an  unsafe 
condition,  the  admission  of  the  plaintiiFs  torn  clothing  in  evidence 
rests  in  the  sound  discretion  of  the  trial  court.  If  the  manner  in 
which  tlie  plaintiff  was  injured,  or  the  nature  or  character  of  the  in- 
jm-y,  can  be  better  explained  by  the  production  of  the  torn  clothing, 
such  evidence  may  be  admitted.     Tudor  Iron  Works  v.  Weber,  533. 

Cross-examination. 

10.  On  the  trial  of  an  action  to  recover  for  personal  injury  to  the 
plaintiff  by  having  his  clothes  caught  while  oiling  journals  near 
certain  couplings  alleged  to  have  been  unsafe,  the  plaintiff  testifle  1 
in  chief  that  he  did  not  have  much  experience  in  machinery.  Ou 
cross-examination  various  questions  were  put  touching  his  experi- 
ence with  the  machinery  and  the  character  of  his  work  for  three  or 
four  years  prior  to  the  injury,  to  which  the  court  sustained  objec- 
tions :  Held,  that  the  ruling  of  the  court  was  erroneous,  and  that  as 
the  party  had  testified  in  chief  on  this  point,  the  defendant  had  the 
right  to  go  into  the  subject  fully  on  cross-examination.    Ibid.  53'>. 

Degree  of  proof  required. 

11.  Where  a  cHminal  charge  is  involved  in  a  civil  suit.  Wliere, 
in  a  civil  suit,  a  criminal  offense  is  charged  in  the  pleadings,  such 
offense  must  be  proved  beyond  a  reasonable  doubt.  As  to  otlier 
issues  presented  by  the  pleadings,  only  a  preponderance  of  evi- 
dence is  required  to  establish  the  same.  Oermania  Fire  Ins,  Co.  v. 
Klewer,  599. 
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EVIDENCE.    Continued. 
Burden  op  proof. 

12.  Generally.  The  burden  of  proof,  in  all  cases,  must  rest  upon 
the  party  against  whom  is  thrown  the  weight  of  the  presumption  "^ 
as  to  the  facts  which  the  law  raises.  It  is  not  necessary  that  such  : J 
presumption  should  always  arise  in  the  first  instance,  provided  It  \?^ 
is  so  raised  as  to  affect  the  decision  of  the  whole  case.  Wilbur  v.  *  ."^ 
Wilbur  et  al.  392. 

13.  On  contest  ofvnll^as  to  testamentary  capacity.  See  WILLS, 
5,.6,  7. 

Parol  evidence.  <      *vj 

14.  To  show  performance — in  the  case  of  a  unilateral  contract.  ^,Ji 
See  CONTRACTS,  7.  '^ 

In  aid  op  description  in  deed.  '^ 

15.  Extrinsic  evidence  admissible.    See  DESCRIPTION,  7,  8,  9.  r 
Railroad  and  highway  crossings.                                                                                /■>. 

16.  Death  from  negligence — evidence  of  omission  to  give  signal.  ^l 
See  NEGLIGENCE,  15, 16.                                                              ,  V 

17.  Speed  of  railway  train — evidence  in  respect  thereto.     Same 

title,  10, 11.  C[ 

Partnership  books  op  account.  ^:  r^ 

18.  As  showing  the  course  of  dealing^  and  the  state  of  the  accounts  !.j* 
between  the  partners.    See  PARTNERSHIP,  2,  3.  % 

Special  assessment.  *': 

19.  Assessment  roll — as  evidence  of  benefits  to  lots  assessed.  See  ,  "•;; 
SPECIAL  ASSESSMENTS,  2.  AC 

Insurance.  '-'*) 

20.  Condition  against  premises  being  left  vacant  and  unoccupied —  '[^t 
evidence  on  the  question  of  waiver.    See  INSURANCE,  17  to  20.                                    .    ', 

Evidence  in  criminal  cases.    See  CRIMINAL  LAW,  13  to  18. 

EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS.  ] 

Exception. 

1.  Whether  nece^ssary — exclusion  of  evidence — who  may  complain.  , 
A  party  who  does  not  offer  evidence  which  the  court  excludes,  and  - 
who  makes  no  exception  to  the  ruling,  can  not  assign  such  ruling  '  ' 
for  error.    Boone  et  al.  v.  Clark  et  al.  466. 

Bills  of  exceptions. 

2.  Mandamus — to  compel  the  signing  of  a  bill  of  exceptions.  Man- 
damus will  lie  to  compel  a  judge  to  sign  and  seal  a  bill  of  excep- 
tions in  a  cause  tried  before  him,  but  he  must  at  last  determine 
the  accuracy  of  the  bill  which  he  verifies.  People  ex  rel.  Hubbard 
Y.  A  i.fhony.  Judge f21S. 
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EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 
BiiiiiS  OF  EXCEPTIONS.    Continued. 

3.  But  when  a  judge  has  once  signed  and  sealed  a  bill  of  excep- 
tions, and  he  is  sought  to  be  compelled  to  sign  an  amended  one  at 
a  subsequent  term,  and  he  states,  in  answer  to  a  petition  for  maii- 
damuSf  that  he  is  unable  to  determine,  from  his  notes  or  other 
memoranda,  or  from  other  sources  of  information,  that  exceptions 
were  in  fact  taken  on  the  trial,  as  set  forth  in  the  amended  bill 
tendered,  this  court  is  without  power  to  coerce  his  conscience,  and 
compel  him  to  sign  and  seal  the  same.  People  ex  reL  Hubbard  y. 
Anthony,  Judge,  218. 

4.  Jurisdiction  of  Appellate  Court.  The  Appellate  Court  has 
power  to  award  a  writ  of  mandamus,  in  furtherance  of  its  appellate 
jurisdiction,  to  compel  the  trial  judge  to  sign  a  bill  of  exceptions, 
when  otherwise  warranted.  The  jurisdiction  of  that  court  to  award 
the  writ  depends  upon  the  fact  that  the  cause  in  which  the  writ  is 
sought  has  been  properly  brought  before  it  for  review.  Hatees, 
Judge,  V.  People  ea;  rel.  Pulver,  123. 

5.  Time  of  signing — mandamus  to  compel — poteer  of  judge  in  vaea^ 
tion.  WTiere  a  party  presents  his  bill  of  exceptions  to  the  jndge 
who  tried  the  case,  for  his  signature,  within  the  time  prescribed 
for  filing  the  same,  he  having  done  all  that  he  can,  will  not  be  pre- 
judiced by  the  neglect  or  refusal  of  the  judge  to  sign  the  bill  until 
after  the  time  fixed  for  that  purpose  has  expired.    Ibid.  123. 

6.  The  matter  of  the  settling  and  signing  of  bills  of  exceptions, 
when  time  for  that  purpose  is  given,  may  be  regarded  as  continued 
by  operation  of  the  statute,  in  such  sense,  at  least.,  as  to  vest  the 
court  with  power  over  the  subject  at  its  next  term,  providing  such 
term  intervenes,  and  the  court  takes  action  before  the  period  lim- 
ited has  expired.    Ibid.  123. 

7.  On  the  9th  of  April  the  court  allowed  sixty  days  to  the  plain- 
tiff  in  which  to  file  a  bill  of  exceptions.  On  June  1  following,  a 
stipulation  in  writing  was  signed  by  the  counsel  of  the  parties, 
agreeing  to  an  extension  of  thirty  days  for  filing  the  bill  of  excep- 
tions, and  on  the  same  day  the  cotlrt,  being  in  session,  by  consent, 
ordered  that  the  time  of  filing  the  bill  be  extended  to  July  9  then 
next.  On  June  22  of  the  same  year  the  plaintiff  presented  his  biU 
to  the  judge,  who  indorsed  thereon  the  fact  of  its  presentation, 
and  directed  the  delivery  of  the  same  to  defendant's  counsel,  which 
was  done.  Some  time  in  October  the  court  settled  the  bill,  but 
doubting  his  power,  refused  to  sign  and  seal  the  same :  Held,  that 
it  was  the  right  and  duty  of  the  judge  to  have  signed  the  same,  and 
that  he  could  be  compelled  to  do  so  by  mandamus.    Ibid.  123. 

8.  The  judge  of  a  court  is  powerless,  in  vacation^  to  change  or 
extend  an  order  for  the  filing  of  a  bill  of  exceptions,  even  by  the 
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EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 
BiLiiS  OF  EXCEPTIONS.    Continued. 

consent  or  stipulation  of  the  parties.  Settling  a  bill  of  exceptions, 
and  fixing  the:  time  for  filing  the  same,  being  judicial  acts,  which 
the  judge  has  no  power  to  perform  in  vacation,  such  power  can  not 
be  given  by  consent,  for  the  reason  that  jurisdiction,  so  far  as  it 
relates  to  the  subject  matter,  can  not  be  given  by  consent.  When 
sitting  as  a  court,  the  judge  has  jurisdiction  of  the  subject  matter, 
and  may  modify  or  change  its  former  orders  by  consent  of  the  par- 
ties.   Hawes,  Judge,  v.  People  ex  rel.  Pulver,  123. 

9.  Settling  the  bill— as  a  Judicial  act.  The  signing  and  sealing 
of  a  bill  of  exceptions  is  both  a  ministerial  and  a  judicial  act.  The 
determination  of  what  it  shall  contain  is  judicial  in  its  nature. 
The  judge  may,  in  the  first  instance,  resort  to  all  available  means 
to  determine  the  facts  and  to  secure  accuracy  in  making  up  the 
record.    People  ex  rel.  Hubbard  v.  Anthony,  Judge,  218. 

10.  Amendment  at  a  subseqt^nt  term.  Where  a  bill  of  exceptions,  '^« 
by  mistake  or  through  inadvertence,  fails  to  present  matters  mate-  %  j^ 
rial  to  the  cause  as  they  transpire  on  the  trial,  the  party  making  the  -ifa 
same  will  have  the  right,  in  a  proper  case,  to  have  an  amended  bill  \^i 
signed  and  sealed  by  the  same  judge  presiding  at  a  subsequent  -^^ 
term  of  the  same  court  in  which  the  cause  was  tried,  upon  proper 
notice  to  the  adverse  party.    Ibid.  218. 

11.  The  power  of  the  court  to  amend  its  record,  in  other  re- 
spects, at  a  term  subsequent  to  that  at  which  the  record  was  made, 
upon  the  parties  in  interest  being  again  brought  into  court  by  the 
service  of  proper  notice,  and  saving  rights  that  may  have  inter- 
vened, has  frequently  been  upheld.    Ibid.  218. 

12.  Memoranda  to  amend  by.  Where  a  bill  of  exceptions  is  once 
signed  and  sealed  by  the  court  and  filed  in  the  time  required,  it 
becomes  a  part  of  the  record  of  the  court,  and  if  it  is  sought  to  :»*3 
amend  or  alter  the  same  at  a  subsequent  term,  there  must  be  some  /  '-c^ 
minute  of  the  judge  or  memorandum  of  the  court  by  which  to  make  '^ 
the  proposed  amendment  or  change.    Ibid.  218.                                     ,                    -' 

13.  On  the  trial  of  a  cause  by  the  court,  without  a  jury,  judgment 
was  entered  for  the  plaintiff,  and  the  defendant,  in  the  time  fixed, 
prepared  his  bill  of  exceptions,  in  which  appeared  many  excep- 
tions, but  none  to  the  finding  or  judgment  of  the  court  or  to  the 
overruling  of  a  motion  for  a  new  trial,  which  was  duly  signed, 
sealed  and  filed.  The  judgment  entered  by  the  clerk  showed  the 
entry  of  a  motion  for  a  new  trial  and  an  order  refusing  the  same, 
and  then  proceeds,  "whereupon  the  defendant,  having  entered  his 
exceptions  herein,  prays  an  appeal,**  etc.:  Held,  that  if  such  entry 
could  be  looked  to,  it  was  too  indefinite  to  justify  the  court  in 
amending  the  bill,  as  it  failed  to  show  to  what  the  exceptions 
applied.    Ibid.  218. 


4! 


t 


Digitized  by  CjOOQH 


,.^ 


710  INDEX, 

EXECUTION  SALE. 

Inadequacy  of  price. 

Prior  demand  of  payment — remedy  in  equity.    See  SALES,  1,  2,  3. 

FOllMEE  DECISIONS. 

Appeals. 

1.  Whether  a  franchise  involved.  Where  the  right  to  hold  a  mu- 
nicipal office  depends  upon  the  legality  of  the  incorporation  of  the 
municipality,  under  an  act  of  the  legislature,  a  franchise  is  involved 
in  a  quo  warranto  proceeding  to  test  such  right.  The  cases  of  People 
V.  Holtz,  92  111.  426,  and  Graham  v.  People,  104  id.  321,  in  so  far  as 
they  hold  a  contrary  view,  are  overruled.  People  ex  rel.  Weber  et  al, 
V.  City  of  Spring  Valley  et  al.  169. 

Life  insurance — benefit  certificates. 

2.  The  provisionn  of  the  act  of  1869,  relating  to  life  insurance 
companies,  which  provide  the  steps  to  be  taken  by  such  compa- 
nies as  conditions  to  their  taking  risks  and  issuing  policies,  make 
no  exception  as  to  any  class  of  life  insurance  companies,  but  that 
act  relates  to  mutual  as  well  as  stock  companies,  and  was  clearly 
intended  to  apply  to  all  life  insurance  companies.  It  was  not  held 
in  the  cases  of  Commercial  League  v.  The  People,  90  111.  166,  and 
Martin  v.  Stubbinga,  126  id.  387,  that  the  act  of  1869,  in  relation  to 
life  insurance  companies,  had  no  application  to  beneficiary  certifi- 
cates like  the  one  in  this  case.  It  was  not  found  necessary,  in  either 
of  those  cases,  to  consider  the  effect  of  the  act  of  1869,  as  it  was 
before  that  act  was  affected  by  the  act  of  1872,  as  amended  by  the 
act  of  1874 ;  but  those  cases  were  considered  solely  with  reference 
to  the  act  of  1869,  as  affected  by  the  act  of  1872,  as  amended.  Rock- 
hold  V.  Canton  Masonic,  etc.  Society,  440. 

Subscription  to  capital  stock. 

3.  Requirement  aa  to  amount.  The  case  of  Allman  v.  Havana, 
Rantoul  and  Eastern  Railroad  Co.  88  111.  521,  is  not  entirely  over- 
ruled by  the  case  of  Peoria  and  Pekin  JJnion  Ry.  Co.  v.  Peoria  and 
Farmington  Ry.  Co.  105  111.  110.  On  the  contrary,  it  is  indorsed  and 
quoted  from  in  Temple  v.  Lemon,  112  lU.  51.  It  stands  as  authority 
for  the  position,  that,  where  the  charter  of  a  corporation  says  its 
capital  stock  "shall  be"  a  certain,  fixed  sum,  the  corporation  can 
not  enter  upon  its  regular  business  until  the  whole  of  such  sam 
shall  have  been  subscribed,  unless  the  intention  of  the  legLslatnre 
to  permit  it  to  do  so,  is  apparent  from  the  language  of  the  charter 
itself.  People  ex  rel.  Hunt,  Attorney  General,  v.  National  Savingt 
Bank,  618.    See  BANKS  AND  BANKING,  1  to  4. 

Judohent  after  death  of  defendant. 

4.  Whether  void,  or  merely  voidable.  In  Life  Aaaociation  v.  /Vw- 
Belt,  102  m.  315,  the  question  was  not  before  this  court  whether  a 
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FOEMEB  DECISIONS. 
Judgment  apteb  death  of  defendant.    Continued. 
judgment  against  a  defendant,  rendered  after  his  death,  wbs  void 
or  voidable,  and  so  much  of  the  opinion  as  holds  it  void  is  obiter 
dictum,  and  binding  on  no  one.    Clajlin,  Ext.  et  al.  v.  Dunne,  241. 

FRAUD. 

Fraud  as  between  cbeditors. 

1.  A  prior  creditor  omitting  to  disclose  his  claim  or  his  security. 
The  mere  failure  of  a  creditor  to  disclose  the  fact  that  he  has  been 
secured  by  the  debtor's  notes,  with  power  of  attorney  to  confess 
judgment,  and  the  creditor  failing  to  enter  up  judgment  for  several 
months  after  his  debt  is  due,  will  not  constitute  a  fraud  against 
other  persons  who  may  afterwards  give  the  debtor  credit  on  the 
faith  of  his  apparent  solvency.  Even  if  such  preferred  creditor  had 
knowledge  of  his  debtor's  insolvency,  he  would  not  be  bound  to 
disclose  that  fact,  or  the  amoimt  due  from  such  debtor.  Hegeler  v. 
First  Nat.  Bank  of  Peru,  157. 

2.  But  if  the  prior  creditor,  having  knowledge  of  the  insolvency 
of  a  person,  loans  him  a  large  sum,  taking  notes,  with  a  power  of 
attorney  for  the  confession  of  judgment  thereon,  ai  a  security,  and 
such  creditor  at  the  time  agrees  to  conceal  the  fact  of  the  loan  and 
the  security  so  given,  and  allow  the  debtor  to  retain  the  full  con- 
trol of  his  property,  free  from  any  record  or  known  lien,  and  in 
pursuance  of  such  agreement  does  conceal  the  facts  in  relation  to 
such  indebtedness  for  nearly  a  year,  with  the  intention  of  allowing 
the  debtor  new  and  further  credit  elsewhere  and  to  defraud  other 
creditors,  it  seems  that  such  prior  creditor  would  be  guilty  of  a 
fraud,  for  which  he  should  be  postponed  to  the  rights  of  other 
creditors.    Ibid.  157. 

3.  In  this  case,  a  bank  loaned  an  embarrassed  or  failing  corpora- 
tion a  large  sum  of  money,  taking  its  notes  due  one  day  after  date, 
secured  by  a  power  of  attorney  authorizing  the  confession  of  judg- 
ment on  the  notes  at  any  time  thereafter,  and  retained  such  notes 
for  nearly  a  year  after  their  maturity  without  disclosing  to  the 
public  the  fact  of  the  loan  or  the  existence  of  the  bank's  security, 
during  which  time  the  corporation,  on  the  faith  of  its  solvency  and 
property  in  its  use  and  control,  was  enabled  to,  and  did,  obtain 
other  considerable  loans.  The  bank  never  agreed  to  conceal  its 
claim,  and  there  was  no  evidence  tending  to  prove  any  acts  or  dec- 
larations of  the  bank  calculated  to  induce  others  thereafter  to  give 
the  company  credit :  Held,  that  a  bill  by  a  subsequent  creditor  of 
the  company  to  set  aside  the  judgment  in  favor  of  the  bank,  and  a 
sale  thereunder,  and  po6ti)one  its  rights  until  the  complainant's 
debt  was  first  satisfied,  was  properly  dismissed.    Ibid.  157. 
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GAMBLING  CONTRACTS.    See  CONTRACTS,  17  to  20. 

GIFT. 

Whether  to  be  so  begabded. 

1.  Relations  between  the  partiea  to  be  considered.  Where  two 
persons  stand  in  such  relation  with  each  other  that  an  obligation 
rests  upon  one  of  them  to  make  provision  for  the  other,  a  purchase 
or  investment  by  the  former  in  the  name  of  the  latter,  of  an  amomit 
that  would  constitute  a  provision  for  the  beneficiary,  will  of  itself 
afford  evidence  of  a  gift.  The  presumption  of  gift  will  arise  from 
the  moral  obligation  to  give.    Capek  v.  Kropik  et  al,  509. 

2.  Although  the  payment  or  investment  may  not  be  inferred  to 
be  a  gift  from  the  mere  relation  of  the  parties  to  each  other^  yet  it 
is  always  competent  to  consider  the  attendant  facts  and  circum- 
stances, from  which  an  intention  to  give  or  not  to  give  may  be 
Inferred.    Ibid.  509. 

3.  A  husband  and  wife  owned  a  lot  as  tenants  in  common,  and 
gave  a  mortgage  on  the  same  for  money  expended  by  them  in  the 
purchase  and  improvement  of  the  property,  which  was  their  home- 
stead. The  wife  died,  leaving  children  by  a  former  husband,  and 
after  her  death  the  husband  and  her  children  continued  to  occupy 
the  property  as  a  homestead.  The  husband  paid  off  the  mortgage 
debt,  principally  with  the  earnings  of  the  children :  Held,  that 
even  if  the  husband  was  legally  entitled  to  the  earnings  of  his  step- 
children, his  use  of  them,  not  only  to  preserve  the  children's  interest 
in  the  lot,  but  also  to  extinguish  the  Hen  resting  on  his  undivided 
half  thereof,  as  well  as  to  preserve  the  homestead,  evinced  an  in- 
tention on  his  part  to  make  a  gift  to  his  co-tenants  of  the  money 
so  paid.    Ibid.  509. 

HEIRS. 
Apportionment  op  doweb. 

As  among  several  heirs — and  in  what  proportion,  as  to  the  entire 
estate.    See  DOWER,  1. 

HIGHWAYS. 

SiDEWAIiE. 

1.  What  so  regarded^-private  ground  adjacent  to  sidewalk.  If  one 
connects  a  part  of  his  own  premises  with  a  public  sidewalk,  he 
thereby  invites  the  public  to  treat  the  part  so  connected  as  belong- 
ing to  the  sidewalk,  and  can  not  be  heard  to  say  that  the  whole  \a 
not  a  public  way.     Tomle  v.  Hampton,  379. 
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HOMESTEAD. 

PUBPOSE  AND  POLICY  OF  THE  LAW. 

1.  The  purpose  and  policy  of  the  law  in  prescribing  the  home- 
stead exemption,  is  to  provide  a  home  and  shelter  for  the  surviving 
husband  or  wife  and  for  the  minor  children,  and  to  accomplish  this, 
the  homestead  interest  is  continued  for  the  joint  and  several  ben- 
efit of  the  survivors,  and  of  the  children  after  the  death  of  the 
householder  in  whom  the  principal  estate  was  vested.  Capek  v. 
Kropik  et  al.  509. 

In  the  case  op  step-childben. 

2.  Aa  between  husband  and  wife  as  tenants  in  common — step-chiU 
dren  of  the  former.  Where  a  wife  dies  seized  of  an  undivided  half  of 
a  lot  as  a  tenant  in  common  with  her  husblEUid,  the  premises  being 
their  homestead,  and  leaving  minor  children  by  a  formerhusband, 
then  living  in  the  family,  the  husband  will,  as  before  the  death  of 
the  wife,  be  entitled  to  homestead  in  one-half  of  the  lot  in  his  own 
right,  as  owner  of  the  fee;  and  the  homestead  interest  in  the  moiety 
of  which  the  wife  died  seized,  will,  by  the  statute,  be  continued  for 
bis  benefit,  and  for  the  benefit  of  the  minor  children  of  the  wife 
until  the  youngest  child  attains  the  age  of  twenty-one  years,  each 
moiety  of  the  fee  contributing  to  the  homestead  estate.    Ibid.  509. 

3.  In  such  case,  the  right  of  occupancy  is  not  divisible,  and  al- 
though the  minor  step-children  can  only  have  homestead  in  the 
moiety  of  which  their  mother  died  seized,  yet  the  right  of  occu- 
pancy, so  long  as  the  homestead  continues,  must  necessarily  con- 
tinue  for  their  benefit  in  the  whole  of  the  land  constituting  the 
homestead.  Including  the  land  of  the  husband.    Ibid.  509. 

4.  Where  a  homestead  estate  exists,  predicated  upon  an  estate 
held  by  the  householder  as  a  tenant  in  common  with  another,  there 
is  no  provision  of  law  authorizing  allotment  of  homestead  in  a 
moiety  of  the  land.    Ibid.  509. 

Sale  in  pabtition. 

5.  Apportionment  of  proceeds — in  case  of  tenancy  in  common  with 
step-children.  Upon  the  sale  of  the  homestead,  which  may  be  made 
under  proper  consent  given,  the  husband  in  this  case,  if  entitled 
to  such  homestead  in  severalty,  should  receive  such  a  sum  of  money 
as  would  represent  his  right  in  the  entire  estate,  as  well  that  held 
by  him  in  his  own  right  as  that  in  right  of  his  wife, — that  is,  the 
homestead  attaching  to  the  entire  estate,  he  would  be  entitled  to 
receive  from  the  sale  of  the  moiety  belonging  to  his  wife's  chil- 
dren, one-half  of  the  value  of  the  homestead  interest,  such  value  to 
be  ascertained  according  to  the  usual  method  of  computing  the 
Talue  of  life  estates.    Ibid.  509. 

6.  On  the  other  hand,  upon  such  sale  the  minor  children  could 
take  only  so  much  as  represented  the  homestead  in  the  portion  of 
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\7bich  their  mother  died  seized.  But  the  right  of  homestead,— the 
right  to  occupy  and  use  while  the  homestead  continues, — ^is  Tested 
by  law  in  the  surviving  husband  or  wife  and  the  children,  alike. 
Capek  V.  Kropik  et  al,  509. 

Eight  of  waiveb. 

7.  By  a  step-father.  In  this  case,  if  the  surriving  husband  was 
the  father  of  the  children,  and  entitled  to  their  control  and  custody, 
their  right  would  be  subordinated  to  his,  so  far  that  bis  waiver, 
release  or  abandonment  would  amount  to  the  extinguishment  of 
their  homestead  interest.  But  here,  he  not  being  their  father  or 
standing  in  loco  parentis,  has  no  power  to  abandon  their  right  of 
homestead  in  their  mother's  estate,  or  to  exclude  them  from  parti- 
cipation in  its  enjoyment.    Ibid.  509. 

Release — ACKNOTniiEDOMENT. 

8.  Requisites  thereof.  To  make  a  valid  release,  waiver  or  con- 
veyance of  the  homestead  right  as  against  the  person  entitled  to 
the  exemption  or  estate,  the  requirements  of  the  statute,  both  as  to 
the  terms  of  the  deed  and  the  acknowledgment,  must  be  complied 
with.     Gage  v.  Wheeler,  197. 

9.  The  right  of  homestead  can  only  be  released  by  an  acknowl. 
edgment,  in  the  same  manner  as  conveyances  of  real  estate  are 
required  to  be  acknowledged.    Ibid.  197. 

10.  A  mortgage  or  conveyance  without  acknowledgment  may  be 
valid  to  convey  all  other  rights  and  interests  of  the  grantors  except 
the  homestead  right.  Such  right  can  be  conveyed  only  by  a  con- 
tract acknowledged  as  required  by  the  statute.    Ibid.  197. 

11.  A  husband  and  wife  executed  a  chattel  mortgage  upon  a  house 
upon  leased  ground,  and  which  was  occupied  by  them  as  a  home- 
stead. The  mortgage  was  acknowledged  by  both  before  a  justice 
of  the  peace,  his  certificate  containing  the  clause,  "including  the 
release  and  waiver  of  the  right  of  homestead,"  but  failed  to  show 
that  the  grantors  personally  appeared  before  the  officer,  or  were 
personally  known  to  him  to  be  the  persons  making  the  acknowl- 
edgments :  Heldyth&t  the  certificate  was  fatally  defective, and  that 
the  mortgage  did  not  pass  the  homestead  right.    Ibid.  197. 

12.  Of  a  further  acknowledgment  after  the  reforming  of  a  deed  for 
mistake.  Where  a  mortgage  by  which  the  homestead  estat-e  is  prop- 
erly released  by  a  husband  and  wife,  is  corrected  by  the  parties  or 
by  decree  of  court,  for  the  purpose  of  curing  a  mistake  in  the  de- 
scription of  the  premises,  a  second  certificate  of  acknowledgment 
showing  such  a  release  by  the  wife,  is  not  necessary.  Cosier  et  al 
V.  Byers,  667. 
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INFANTS. 

DXCBEES  AGAINST  THEM. 

Impectchment  thereof.    See  CHANCERY,  13. 

INJUNCTIONS. 
Obstbucting  private  way. 

Whether  equity  mil  interpose.    See  PRIVATE  WAY,  5. 

INSOLVENT  DEBTORS. 
Genebaij  assignment. 

1.  What  will  pass  thereby.  Under  a  general  voluntary  assign- 
ment of  all  the  property  of  a  partnership  firm  and  of  the  several 
partners,  the  interest  of  the  firm  or  of  an  individual  partner  in  real 
estate  will  pass  to  the  assignee,  though  not  included  in  the  sched- 
ule of  assets.    Davis,  Cory  &  Co.y.  Chicago  Dock  Co.  180. 

Title  of  assignee. 

2.  Subject  to  prior  equities.  The  assignee,  imder  a  voluntary 
assignment  of  insolvent  debtors  made  for  the  benefit  of  creditors, 
takes  no  greater  interest  or  better  title  than  his  assignor  possessed. 
His  title  will  be  affected  with  every  infirmity,  and  be  subject  to  all 
the  equities,  that  existed  in  respect  thereof  in  the  hands  of  the  as- 
signor.   Ibid.  180. 

JUBISDICTION  OP  COUNTY  COITBT. 

3.  In  directing  the  administration  of  the  estate,  etc.  The  assignee 
of  an  insolvent  debtor,  having  due  regard  to  the  administration  of 
the  estate  and  to  the  rights  of  creditors,  may  do  whatever  his 
assignor  might  have  done  in  respect  of  the  assigned  property  if 
no  assignment  had  been  made.  The  assignee  must  act  under  the 
supervision  and  control  of  the  county  court,  and  may,  under  its 
direction,  do  what  is  necessary  for  the  most  advantageous,  final  and 
complete  settlement  and  distribution  of  the  trust  estate.    Ibid.  180. 

4.  The  statute  gives  the  county 'court  the  power  to  direct  and 
control  the^assignee  at  every  step  in  the  progress  of  the  settlement 
of  the  estate,  and  the  assignee  is  required,  at  all  times,  to  act  in 
accordance  with  its  mandate  and  under  its  supervision.    Ibid.  180. 

5.  The  county  court  has  jurisdiction  and  power,  in  the  first  in- 
stance, to  determine  what  property  has  passed  to  the  assignee,  and 
the  nature  and  extent  of  the  interest  acquired  by  him  therein  im- 
der the  assignment.  Indeed,  it  is  by  the  statute  required  to  do  so. 
Ibid.  180. 

6.  It  does  not  follow  that  the  county  court  is  given  jurisdiction 
in  causes  of  a  purely  equitable  nature,  or  that  it  may  adjudicate  in 
respect  of  propertjr  not  in  the  possession  or  control  of  the  assignee. 
If  that  court  seeks  to  compel  the  assignee  to  reduce  to  possession 
property  held  adversely,  its  power  will  end  with  the  enforcement 
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INSOLVENT  DEBTOES.  Jubisdiction  of  coxjirrY  ootjrt.  Continued, 
of  its  order  on  the  assignee  to  proceed  in  the  fonun  haying  jtnis- 
diction  of  the  action  requisite  for  that  purpose.  Davis,  Cory  db  Co. 
V.  Chicago  Dock  Co.  180. 

7.  While  the  county  court  has  jurisdiction  to  direct  the  assignee 
in  all  matters  pertaining  to  the  administration  and  settlement  of 
the  estate,  and  to  settle  all  controverted  questions  relating  to  the 
property  in  possession  of  the  assignee,  nevertheless,  if  the  assignee 
seeks  to  recover  property,  either  at  law  or  in  equity,  he  must  resort 
to  the  courts  having  jurisdiction  of  the  appropriate  remedy  and 
competent  to  afford  adequate  relief.    Ibid.  180. 

8.  Where  a  large  body  of  property  has  been  sold  en  mcwae  by  a 
sheriff,  on  execution,  for  a  grossly  inadequate  price,  without  any 
prior  demand  by  the  officer  of  the  defendant  for  payment,  so  that 
a  court  of  equity  would  set  aside  the  sale  on  payment  of  the  prioe 
for  which  the  sale  was  made,  and  the  holder  of  the  sheriff's  deed 
makes  a  general  assignment  of  all  his  property  for  the  benefit  of 
his  creditors,  the  county  court  will  have  jurisdiction  to  find  that  the 
only  interest  acquired  by  the  sale  is  the  right  to  be  reimbursed  the 
amount  bid  at  the  sale,  with  interest,  and  direct  the  assignee,  on 
payment  of  that  sum,  to  quitclaim  the  property  to  the  defendant  in 
the  execution.    Ibid.  180. 

9.  Transfer  of  property  prior  to  an  assignment— jurisdiction  to 
detennine  its  validity — in  the  county  court  or  in  a  court  of  chancery. 
Where  a  failing  or  insolvent  debtor,  a  few  days  before  making  an 
assignment  for  the  benefit  of  creditors,  conveys  land  to  a  third  per- 
son in  payment  of  a  debt,  the  county  court  has  no  jurisdiction,  on 
petition  by  the  assignee,  to  declare  such  conveyance  fraudulent,  as 
being  made  in  contemplation  of  making  the  assignment,  and  thus 
give  his  grantee  an  unauthorized  preference.  This  can  be  done 
by  proper  parties  only  in  a  court  of  equity.    Ide  v.  Sayer  et  ol.  230. 

10.  Wliether  a  conveyance  of  land  and  a  transfer  of  a  draft  or 
check  by  an  insolvent  debtor  to  another  was  made  after  the  debtor 
had  decided  to  make  an  assignment,  and  for  the  purpose  of  pre- 
ferring the  prior  grantee  to  other  creditors,  is  a  question  or  issue 
triable  only  in  a  court  having  general  equitable  jurisdiction.  Ibid. 
230. 

11.  If  an  insolvent  debtor,  on  the  eve  of  making  an  assignment 
for  the  benefit  of  creditors,  and  after  making  up  his  mind  to  do  so, 
should  prefer  one  creditor  by  making  a  conveyance  or  transfer  of 
property  to  him,  and  then  assign  his  other  property,  the  remedy 
must  be  sought  by  the  creditor  sought  to  be  defrauded,  by  appro- 
priate steps  in  a  court  of  equity  to  enforce  .the  equality  contem- 
plated by  the  statute.    Ibid.  230. 
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INSOLVENT  DEBTOKS.    Jurisdiction  op  oountx  ooubt.   ConHnmd. 

12.     County  courts  in  this  State  have  no  general  chancery  poirers^ 

and  none  are  conferred  by  the  Assignment  act.     They  may,  Jiow- 

ever,  exercise  both  legal  and  equitable  jMjwers  to  execute  and  carty 

out  the  provisions  of  that  act.    Ide  y.  Sayer  et  ah  230. 

INSTBUCTIpNS. 

Of  THEIB  QUAIilTIBS. 

1.  Of  the  accuracy  required.  Where  the  cTldence  is  oonflieting, 
and  the  case  is  one  which,  upon  the  proof,  may  be  decided  either 
way,  it  is  very  important  that  the  instructions  of  the  court  should 
be  accurate,  so  that  the  jury  may  not  be  misled,  but  left  free  to 
arrive  at  a  correct  conclusion,  from  the  evidence.  Holloway  v, 
Johnson,  367. 

2.  Where  the  evidence  on  a  bill  to  contest  a  will,  as  to  the  mental 
capacity  of  the  maker,  is  conflicting,  so  that  each  party's  evidenee, 
standing  alone,  would  justify  a  finding  in  his  favor,  it  is  very  im- 
portant that  the  jury  should  be  accurately  instructed  as  to  the  law 
of  the  case.    Wilbur  v,  Wilbur  et  ah  392. 

3.  Whether  defect  in  one  is  cured  by  another.  In  this  case,  wbcre 
the  evidence  was  conflicting,  an  error  in  giving  one  instruction  waj* 
considered  not  to  have  been  cured  by  a  correct  one  given  at  the 
instance  of  the  other  party  against  whom  the  verdict  was  rendered. 
Ibid.  392. 

4.  An  omission  in  an  instruction,  even  if  error,  is  no  ground  for 
a  reversal,  if  the  defect  is  clearly  supplied  and  corrected  in  others 
given.  In  such  case  the  error  works  no  injury.  Tomle  v.  Hampton, 
379. 

5.  Must  be  based  on  evidence.  An  instruction  based  on  a  hypoth- 
esis, wholly  unsupported  by  the  evidence,  is  properly  refused. 
Plumb  V.  Campbell,  101. 

6.  An  instruction  based  upon  an  assumed  fact  which  the  evidence 
fails  to  show,  or  does  not  even  tend  to  prove,  should  be  refused. 
Chicago  and  Alton  Railroad  Co,  v.  ^dler,  Admr,  335. 

7.  Need  not  be  repeate4>  There  is  no  substantial  error  in  the 
refusal  of  a  proper  instruction,  when  others  stating  the  same  legal 
principle  in  a  diderent  form,  but  as  available  for  the  party  com- 
plaining, are  given.  Chicago  and  Northwestern  Ry,  Co,  v*  Dun- 
leavy,  Admx.  132. 

8.  Assuming  for  whom  one  was  agent.  In  a  suit  upon  a  policy  of 
Insurance,  when  it  is  a  controverted  fact  whether  the  person  wbo 
procured  the  policy  was  acting  as  the  agent  of  the  insurance  e« >m- 
pany  or  of  the  assured,  it  is  error  for  the  court,  in  an  instruction,  to 
assume  that  such  person,  in  procuring  the  policy,  was  acting  a^^  Lho 
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INSTKUCTI0N8.    Of  theib  QUAiiiriES.    Continued. 

agent  for  the  assured,  instead  of  submitting  that  question  to  the 
jury.     Oermania  Fire  Ins.  Co.  v.  Klewer,  599. 

Instructions  constbued. 

9.  Whether  directing  a  verdict  "aa  charged  in  the  declaration."  In 
an  action  to  recover  for  an  injury  on  the  ground  of  alleged  negb- 
gence,  the  court  instructed  the  jury,  "that  if,  imder  the  evidence 
and  the  instructions  of  the  court,  they  find  the  defendant  guilty, 
then,"  etc.,  giving  the  elements  of  damages  they  might  consider. 
The  defendant  claimed  that  the  instruction  was  erroneous  because 
the  jury  were  not  instructed  to  find  defendant  guilty  "as  charged 
in  the  declaration :"  Held,  no  error  in  this  respect,  as  the  words 
"as  charged  in  the  declaration,"  were  implied  from  the  language 
used.     Tudor  Iron  Works  v.  Weber,  535. 

10.  As  to  amount  of  damages  to  be  assessed.  An  instruction,  alter 
stating  that  if  the  jury  found  the  defendant  guilty  under  the  evi- 
dence, informed  them  of  the  different  elements  of  damages  for  their 
consideration,  and  then  concluded,  "provided  they  (the  jury)  do  net 
estimate  said  damages  at  a  sum  greater  than  $15,000:**  Held^  th:it 
the  instruction  was  not  subject  to  the  objection  that  it  authorize  I 
the  jury,  if  they  found  any  damages  whatever,  to  assess  any  sum 
they  saw  fit,  not  exceeding  $15,000.    Ibid.  535. 

11.  As  not  submitting  question  of  fact  to  the  jury.  In  a  suit  upon 
a  policy  of  insurance  containing  a  provision  that  it  should  be  void 
if  there  was  any  other  existing  insurance  on  the  property  not  as- 
sented to  by  the  defendant  company,  a  prior  policy  in  a  differer.t 
company  was  shown,  which  provided  that  the  same  should  become 
void  in  case  of  other  insurance,  or  the  vacancy  of  the  premises  f<T 
ten  days,  without  written  consent  indorsed  thereon.  The  court,  for 
the  plaintiff,  instructed  to  the  effect,  that  if  the  premises  were  va- 
cant for  more  than  ten  days  prior  to  the  date  of  the  policy  sued  on, 
without  the  consent  of  the  other  companj',  then  the  policy  first 
issued  became  and  was  thenceforth  void,  and  the  same  no  longer 
constituted  insurance  on  the  building.  There  was  evidence  tend- 
ing to  show  that  the  company  first  insuring  had  waived  the  right 
to  avoid  its  policy:  Held,  that  the  instructions  were  erroneous. 
They  should  have  been  so  qualified  as  to  submit  the  question  of 
waiver  to  the  jury.     Germania  Fire  Ins.  Co.  v.  Klewer^  599. 

INSURANCE. 
Life  insurance— benefit  societies. 

1.  Benefit  society — expulsion  of  a  member,  as  a  defense  against  the 
beneficiary — notice — insanity  of  member.  The  expulsion  of  a  mem- 
ber of  a  benevolent  society,  when  the  tribunal  had  no  jurisdiction 
for  want  of  proper  service  on  him,  and  while  he  is  insane,  so  as  not 
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INSURANCE.    LrPE  insubance — benefit  societies.    Continued. 

to  be  capable  of  giving  jurisdiction  by  consent,  is  void,  and  is  no 
bar  to  a  suit  by  the  beneficiary  upon  the  certificate  of  membership, 
whereby  the  society  bound  itself  to  pay  the  beneficiary  a  certain 
sum  of  money  on  such  member's  death.  Supreme  Lodge  of  Ancient 
Order  of  United  Workmen  et  ah  v.  Zuhlke,  298. 

2.  If  the  society  relies  on  an  expulsion  of  a  member  in  his  life- 
time, as  a  defense  to  an  action  brought  upon  his  certificate  of  mem- 
bership in  the  nature  of  a  life  policy  of  insurance,  it  must  provo 
such  expulsion  by  its  records,  and  the  proceedings  must  show  tha'. 
such  member  was  duly  served  with  notice,  or  that  the  society  ac- 
quired jurisdiction  of  the  person  by  consent,  and  proceeded  accord- 
ing to  its  constitution  and  by-laws;  and  if  a  voluntary  appearance 
is  relied  on,  it  must  not  appear  that  he  was  incapable  of  waiving  the 
necessary  steps  by  reason  of  insanity.    Ibid.  298. 

3.  An  expulsion  resting  on  the  appearance  of  the  member  with- 
out the  service  of  notice  on  him  of  the  charges,  and  based  on  his 
admission  of  their  truth,  when,  owing  to  his  insanity,  he  had  not 
mental  capacity  to  understand  the  force  and  effect  of  his  acts  and 
admissions,  can  not  be  sustained  by  the  court  as  a  defense  to  an 
action  on  a  certificate  of  membership  for  the  insurance  money 
therein  promised  to  the  beneficiary.    Ibid.  298. 

4.  Who  may  be  a  ben^ciary — of  an  endoumient  to  a  member,  A 
benevolent  society  organized  under  the  laws  of  this  State  for  the 
purpose  of  giving  "financial  aid  and  benefit  to  the  widows,  orphans 
and  heirs  or  devisees  of  deceased  members,"  has  no  power  to  issue 
a  certificate  of  membership  payable  to  a  member  upon  his  arriving 
at  a  certain  specified  age,  or  after  he  has  been  a  member  in  good 
standing  for  a  given  number  of  years,  and  no  recovery  can  be  had 
by  a  member  on  such  a  certificate.  Rockhold  v.  Canton  Masonic, 
etc.  Society,  440. 

5.  An  undertaking  of  such  a  society  to  pay  a  given  sum  of  money 
to  a  member  upon  his  arriving  at  a  certain  age,  or  after  he  has  been 
a  member  in  good  standing  for  a  specified  time,  is  not  intended  to 
benefit  the  widow,  orphans,  heirs  and  devisees  of  a  deceased  mem- 
ber. In  such  a  contract  the  member  himself  is  the  sole  beneficiaiy. 
Ibid.  440. 

6.  An  undertaking  intended  to  benefit  the  widow,  orphans,  heirs 
and  devisees  of  a  deceased  member,  must  be  an  undertaking  to 
pay,  after  the  death  of  the  member,  directly  to  the  widow,  orphans, 
heirs  or  devisees  of  such  deceased  member,  or  at  least  in  such  way 
that  they  shall  be  the  immediate  reciiuents  of  the  use  of  the  sum 
to  be  paid.  The  word  "benefit,"  in  a  certificate,  will  be  assumed  to 
have  been  used  in  its  legal  sense, — ^tbat  of  the  direct  and  absolute 
enjoyment  of  the  sum  to  be  paid,  or  of  its  use.    Ibid.  410. 
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CONTBACT  OF  INSUBANGE. 

7.  A8  dUtinguiahed  from  the  usual  benefit  certificate.  A  certiflcate 
of  membership  issued  by  a  benevolent  society,  whereby  the  society 
undertakes,  in  view  of  the  age  and  condition  of  health  of  the  mem- 
ber, in  consideration  of  a  present  payment  and  of  the  agreement  to 
pay  other  contingent  sums  in  the  future  by  him,  to  pay  a  sum  to 
him,  or  to  his  widow  or  heirs,  etc.,  contingent  as  to  time,  upon  the 
duration  of  his  life,  is,  aside  from  all  statutory  definitions  and  clas- 
sifications, a  contract  of  life  insurance.  Rockhold  y.  Canton  Ma- 
sonic, etc.  Society,  440. 

8.  And  it  has  been  held,  that  such  an  undertaking  is  none  the 
le.ss  a  contract  of  insurance  because  the  amount  to  be  paid  by  the 
corporation  is  not  a  gross  sum,  but  a  sum  graduated  by  the  number 
of  members  holding  similar  contracts ;  nor  because  a  portion  of  the 
premium  is  to  be  paid  upon  the  uncertain  periods  of  the  death  of 
such  members ;  nor  because,  in  case  of  non-payment  of  assessments 
by  members,  the  contract  provides  no  means  of  enforcing  payment 
thereof ;  nor  because  it  is  to  pay  certain  sums  of  money  as  endow- 
ments to  living  members.    Ibid.  440. 

KeVEEW  of  IjBGISIiATION. 

9.  Act  of  1869 — applies  to  what  classes  of  life  insurance  compa- 
nies. The  provisions  of  the  act  of  1869,  relating  to  life  insurance 
companies,  which  provide  the  steps  to  be  taken  by  such  compa- 
nies as  conditions  to  their  taking  risks  and  issuing  policies,  make 
no  exception  as  to  any  class  of  life  insurance  companies,  but  that 
act  relates  to  mutual  as  well  as  stock  companies,  and  was  clearly 
intended  to  apply  to  all  life  insurance  companies.    Ibid.  440. 

10.  Former  decisions.  It  was  not  held  in  the  cases  of  Commer- 
cial League  v.  The  People,  90  ni.  166,  and  Martin  v.  Stubbings,  126 
id.  387,  that  the  act  of  1869,  in  relation  to  life  insurance  companies, 
had  no  application  to  beneficiary  certificates  like  the  one  in  this 
case.  It  was  not  f oimd  necessary,  in  either  of  those  cases,  to  con- 
sider the  effect  of  the  act  of  1869,  as  it  was  before  that  act  was 
affected  by  the  act  of  1872,  as  amended  by  the  act  of  1874 ;  but  those 
cases  were  considered  solely  with  reference  to  the  act  of  1869,  as 
affected  by  the  act  of  1872,  as  amended.   Ibid.  440. 

11.  Act  of  18719-^ts  effect  upon  the  act  of  1869— and  of  the  act  of 
1874.  The  act  of  1872  did  not  change  the  law  of  1869,  which  pro- 
hibited  all  life  insurance  companies  from  transacting  business  in 
this  State  without  complying  with  the  requirements  of  the  act  of 
1869.  But  the  amendatory  act  of  1874  authorized  the  isae  of  certi- 
ficates by  benevolent  societies,  to  the  extent  that  they  were  for  the 
benefit  of  the  widows,  orphans,  heirs  and  devisees  of  deceased 
members,  but  left  the  law  precisely  as  it  was  before,  with  reference 
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INSUBANGE.    Beyiew  of  liSaisiiATiON.    Continued, 

to  the  clause  obligating  payment  to  be  made  to  a  member  in  his 
lifetime,  upon  arxiving  at  the  age  of  seventy  years,  or  alter  having 
been  a  member  in  good  standing  for  twenty-five  years.  Rockhold 
▼.  Canton  McLsonic,  etc.  Society,  440. 

12.  Act  of  1883 — as  enlarging  the  powers  of  then  existing  com^ 
panies.  Section  9  of  the  act  to  provide  for  the  organization  and 
management  of  coiporations,  associations,  etc.,  for  the  purpose  of 
furnishing  life  indemnity  or  pecuniary  benefit  to  widows,  orphans, 
heirs,  relatives  and  devisees  of  deceased  members,  accident  or  per- 
manent disability  to  members  thereof,  approved  June  18, 1883,  does 
not  extend  the  i)owers  of  the  then  existing  corporations,  or  make 
valid  acts  done  by  them  beyond  the  scope  of  their  x>owers.  Ibid. 
440. 

13.  That  act  simply  professes  to  exempt  the  corporations  or  socie- 
ties created  for  the  enumerated  purposes,  from  the  operation  of  the 
insurance  laws,  and  to  require  them  to  comply  with  the  provisions 
of  that  act,  and  it  is  prospective,  only,  in  its  operation.    Ibid.  440. 

IXTEBEST  ON  BENEFir  CEBTIFIGATE. 

14.  In  the  nature  of  a  policy  of  life  insurance.  The  beneficiary 
of  a  certificate  of  membership  in  the  nature  of  a  x>oIicy  of  life  insur- 
ance is  entitled  to  six  per  cent  interest  on  the  sum  agreed  to  be 
paid,  from  the  date  of  notice  of  the  death  of  the  assured.  Supreme 
Lodge  of  Ancient  Order  of  United  Workmen  et  al.  v.  Zuhlke,  298. 

Condition  as  to  other  insurance. 

15.  What  essential  to  the  condition.  There  can  be  no  existing  in- 
surance on  property,  within  the  meaning  of  a  clause  in  a  contract 
of  insurance  that  such  insurance  shall  render  the  policy  void,  un- 
less such  other  insurance  is  valid  and  in  full  force,  and  capable  of 
being  legally  enforced  in  case  of  loss.  Qermania  Fire  Ins.  Co.  v. 
Klewer,  599. 

16.  If  one  takes  a  policy  of  insurance  containing  a  provision  that 
it  shall  be  void  in  case  of  other  insurance  on  the  same  property 
without  consent  indorsed  upon  the  policy,  and  at  the  same  time 
the  assured  has  another  policy  on  the  property,  not  assented  to  by 
Indorsement  on  the  later  policy,  this  will  render  the  last  policy  in- 
operative so  long  as  the  prior  policy  is  In  force ;  but  the  later  policy 
will  attach  and  become  operative  on  the  expiration  of  the  prior 
policy.    Ibid.  599. 

Premises  vacant  and  unoccupied. 

17.  Waiver  of  condition—evidence  on  the  question^of  waiver.  A 
provision  in  a  policy  of  insiurance  against  fire,  that  it  sha]l  become 
void  in  case  the  premises  shall  be  left  vacant  or  unoccupied,  does 
not  render  the  policy  absolutely  void  upon  the  happening  of  such 
event.    Such  provision  is  made  for  the  benefit  of  the  insurer,  and 
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INSURANCE.    Peemises  vacant  and  unoccupied.    Continued. 

it  he  does  not  elect  to  avail  of  the  breach  of  the  condition,  but 
"waives  the  forfeiture,  neither  the  assured  nor  third  parties  can  treat 
the  insurance  as  void.     Germania  Fire  Ins.  Co.  v.  Klewer,  599. 

18.  Where  an  insurance  company  seeks  to  avoid  its  liability  for 
a  loss  on  the  ground  that  the  assured  has  another  valid  existing  in- 
surance upon  the  same  property,  not  assented  to  by  the  defendant 
company,  and  the  assured  contends  that  such  other  policy  has  been 
forfeited  by  reason  of  allowing  the  premises  to  remain  vacant  and 
imoccupied,  which  vacancy  is  shown,  the  burden  of  proof  "will  de- 
volve upon  the  defendant  company  to  show,  if  such  is  claimed  to 
be  the  fact,  that  the  other  company  had  waived  tlie  right  to  avoid 
its  policy.  But  very  slight  evidence  of  this  fact  will  be  suflacient- 
Ibid.  599. 

19.  In  such  case,  a  letter  of  the  assured  to  the  defendant  com> 
pany,  written  shortly  after  the  loss,  that  he  had  entered  his  claim 
against  the  other  company  for  the  total  loss  of  his  house,  in  accord- 
ance with  the  request  of  the  latter  company,  is  proper  evidence  to 
go  to  the  jury  as  tending  to  prove  such  waiver.    Ibid.  599. 

20.  Where  the  agent  of  an  insurance  company,  at  the  time  he 
Issues  the  policy,  knows  of  the  existent  vacancy  of  the  property, 
and  makes  no  objection  on  that  account,  and  receives  the  premium 
from  the  assured,  it  will  be  a  waiver  of  the  condition  in  respect  to 
such  existing  vacancy.    Ibid.  599. 

INTEREST. 

On  a  benefit  certificate. 

1.  In  the  nature  of  a  policy  of  life  insurance.  The  beneflciaiy 
of  a  certificate  of  membership  in  the  nature  of  a  policy  of  life  insur- 
ance is  entitled  to  six  per  cent  interest  on  the  sum  agreed  to  be 
paid,  from  the  date  of  notice  of  the  death  of  the  assiured.  Supreme 
Lodge  of  Ancient  Order  of  United  Workmen  et  al.  v.  Zuhlke,  298. 

As  AN  ELEMENT  OF  DAMAGES. 

2.  On  neglect  to  make  sale  of  securities  for  another.  See  MEAS- 
URE OF  DAMAGES,  3. 

INVERSE  ORDER  OF  ALIENATION.    See  MARSHAIiING  SECURI- 
TIES,  4  to  10. 

JUDGMENTS. 
Judgment  against  sever  ad. 

1.  If  vacated  as  to  one,  must  he  as  to  all.  Where  one  of  the  de- 
fendants in  a  suit  has  died  before  the  trial  and  entry  of  judgmeut 
for  the  plaintiff,  if  the  judgment  be  vacated  as  to  the  deceased 
defendant  it  must  be  as  to  all  the  defendants.    A  judgment  for 
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JTUDGMENTS.    Jxtdghent  AQAIKST  sevebaIi.    Continued. 

money  against  several  is  a  unit  as  to  all,  and  if  erroneous  as  to  one 
it  is  erroneous  as  to  all.    Olefin,  Exr.  et  al.  v.  Dunne,  241. 

Death  of  defendant — ^pending  sott. 

2.  Judgment  aftertDard—void  or  voidable.  See  DEATH  OF  DE- 
FENDANT, 1,  2,  3. 

On  dbainaoe  assessment. 

3.  Whether  judgment  in  personam,  or  only  in  rem.  See  DBAIN- 
AGE  LAW,  5. 

JUKISDICTION. 
Mandamus. 

1.  To  compel  the  signing  of  a  hill  of  exceptiona^jurisdiction  of 
Appellate  Court.  The  Appellate  Court  has  iwwer  to  award  a  "writ 
of  mandamus,  in  furtherance  of  its  appellate  jurisdiction,  to  compel 
the  trial  judge  to  sign  a  bill  of  exceptions,  when  otherwise  war- 
ranted. The  jurisdiction  of  that  court  to  award  the  writ  depends 
upon  the  fact  that  the  cause  in  which  the  writ  is  sought  has  been 
properly  brought  before  it  for  review.  Hatoes,  Judge,  v.  People 
ex  rel.  Pulver,  123. 

JUBISDICTION  OF  COtrNTT  OOTJBT. 

2.  In  insolvent  proceedings.    See  INSOLVENT  DEBTORS,  3  to  11. 
Cbiminaii  Court  of  Cook  cotjntt. 

3.  Branches  thereof— treated  as  separate  courts.  See  CRIMINAL 
COURT  OF  COOK  COUNTY,  1. 

In  chancery. 

4.  To  set  aside  a  gambling  contract.    See  CONTRACTS,  19. 

LACHES.    See  LIMITATIONS,  10, 11. 

LAND— AS  PERSONAL  PROPERTY. 
Partnership  in  lands.    See  PARTNERSHIP,  4. 

LANDLORD  AND  TENANT. 
Assignment  of  the  term— suB-iiETTiNa. 

1.  The  distinction — rights  of  the  original  lessor,  as  to  rent.  In 
case  of  an  assignment  of  the  term  by  a  lessee,  the  assignee  will 
stand  in  the  shoes  of  his  assignor  as  respects  the  covenant  of  the 
latter  to  pay  rent,  and  the  property  of  the  assignee  is  liable  to  be 
distrained  by  the  original  lessor  for  the  rent  due  him.  But  where 
the  lessee  merely  sub-lets  the  premises,  the  sub-lessee  is  liable  only 
on  his  own  covenants  to  his  landlord.  Sexton  v.  Chicago  Storage 
Co.  et  al.  318. 

2.  A  leased  certain  tenements  to  B  from  the  date  of  the  lease,  for 
the  term  named,  and  until  the  first  day  of  May,  1888.    Soon  after,  B 
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LANDLOBD  AND  TENANT. 
Assignment  of  the  term— sxTB-iiETTiNa.    Continued, 

leased  the  same  premises  to  0,  in  the  same  language  of  his  lease, 
and  "for  and  during  the  term  named/'  and  until  the  first  day  of 
Hay,  1888,  taking  coyenant,  however,  for  a  different  amount  of  rent, 
with  right  to  re-ent«r  for  non-payment  of  rent  when  due,  and  de- 
clare the  term  ended :  Held,  that  this  amounted  to  an  assignment 
of  the  term  by  B  to  C,  and  was  not  merely  a  sub-lease,  and  that  G 
became  liable  to  A  on  B's  covenants  to  pay  rent.  Sexton  v.  Chicago 
Storage  Co,  ei  al.  318. 

3.  "Where  a  lessee  assigns  his  whole  estate  in  the  premises  de- 
mised, without  reserving  to  himself  a  reversion  therein,  a  privity 
of  estate  is  at  once  created  between  his  assignee  and  the  original 
lessor,  and  the  latter  will  have  a  right  of  action  directly  against  the 
assignee  on  the  covenants  running  with  the  land,  one  of  which  is 
to  pay  rent.  But  if  the  lessee  merely  sub-lets  the  premises,  reserv- 
ing or  retaining  any  reversion,  however  small,  a  privity  of  estate 
between  the  sub-lessee  and  the  original  landlord  is  not  established, 
and  the  latter  will  have  no  right  of  action  against  the  former,  there 
being  neither  privity  of  contract  nor  privity  of  estate  between  them. 
Ibid.  318. 

4.  If  the  entire  leasehold  estate  is  transferred,  the  instrument 
will  operate  as  an  assignment,  notwithstanding  that  words  of  de- 
mise instead  of  assignment  are  used,  and  notwithstanding  the  re« 
servation  of  a  rent  to  the  grantor,  and  a  right  of  re-entry  on  the 
non-payment  of  rent,  or  the  non -performance  of  the  other  cove- 
nants contained  in  the  instrument.  The  relation  of  landlord  and 
tenant  as  between  the  original  lessor  and  the  assignee  of  the  term 
does  not  result  from  contract,  but  from  privity  of  estate.  Ibid.  318- 

5.  So  where  the  original  lessee  has  divested  himself  of  his  entire 
term,  and  thus  ceased  to  be  in  privity  of  estate  with  the  original 
landlord,  his  assignee  must  necessarily  be  in  privity  of  estate  with 
the  original  landlord,  and  hence  is  liable  as  assignee  of  the  term. 
Ibid.  318. 

6.  The  original  lessee,  however,  by  the  assignment  of  his  lease, 
is  not  released  from  the  payment  of  the  rent  covenanted  by  him 
to  be  paid,  but  still  remains  liable  therefor ;  and  his  assignee  be- 
comes liable  on  the  same  covenant  because  of  his  privity  of  estate, 
and  because  the  covenant  to  pay  rent  runs  with  the  land,  and  the 
original  landlord  may  sue  either  the  original  lessee  or  the  assignee, 
upon  such  covenant.    Ibid.  318. 

Clause  against  assignment,  etc. 

7.  Who  may  avail  of  it,  A  covenant  or  clause  in  a  lease  that 
neither  the  lessee  nor  his  heirs,  etc.,  will  underlet  any  part  of  the 
demised  premises,  or  assign  the  lease,  is  for  the  benefit  of  the 
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LANDLORD  AND  TENANT. 
GiiArss  AGAINST  ASSIGNMENT,  ETC.    Continued. 

lessor  alone.    He  may  waive  it  if  he  will,  and  if  he  does  not  choose 
to  set  it  np,  no  one  else  can.  Sexton  v.  Chicago  Storage  Co.  et  aL  318. 
Estoppel  to  colijEct  bent. 

8.  By  gamiahment  of  the  assignee  of  the  term.  A  landlord,  by 
bringing  suit  by  attachment  against  his  lessee  for  rent  dne,  and 
garnisheeing  an  assignee  of  his  lessee  for  money  due  such  original 
lessee,  will  not  be  estopped  from  enforcing  the  liability  of  the 
assignee  to  pay  the  rent,  where  no  judgment  is  taken  against  the 
garnishee  for  rent  due  from  him  to  his  assignor.    Ibid.  318. 

Extending  the  teem. 

9.  Privilege  to  extend  the  term — character  of  the  right.  A  privilege 
reserved  in  a  lease,  permitting  the  tenant,  on  notice,  to  extend  the 
term  for  one  or  more  years,"  is  not  a  present  demise,  but  a  mere 
covenant,  which  may  be  specifically  enforced  in  chancery,  or  upon 
which  an  action  at  law  may  be  maintained  for  its  breach.    Ibid.  318. 

10.  If  a  lessee  executes  a  lease  for  a  part  of  his  term,  with  the 
privilege  of  his  tenant  to  extend  his  lease  for  the  remainder  of  his 
lessor's  term,  on  notice  of  his  election  to  do  so,  the  reversion  will 
not  pass  to  such  sub-lessee  until  such  election  is  made ;  and  the 
sub-lessor  will  still  have  a  reversionary  interest,  subject,  though  it 
may  be,  to  be  thereafter  divested  by  such  election ;  and  the  lease 
of  the  original  lessee  will  not  amount  to  an  assignment  of  his  term, 
but  only  to  a  sub-lease.    Ibid.  318. 

Bight  of  entby. 

11.  For  breach  of  condition  subaeqiient — character  of  the  right. 
The  right  to  enter  for  breach  of  a  condition  subsequent  is  not  a 
reversion,  nor  is  it  an  estate  in  land,  but  it  is  a  mere  chose  in  action, 
and  when  enforced,  the  grantor  is  in  by  the  forfeiture  of  the  con- 
dition, and  not  by  the  reverter.  This  rule  is  not  changed  by  sec- 
tion 14  of  our  statute  relating  to  landlord  and  tenant.    Ibid.  318. 

KinSANCE  XTPON  liEASED  PBEMIBES. 

12.  Who  liable  for  injury  therefrom — the  landlord  or  the  tenant. 
See  NUISANCE,  4,  5,  6. 

LAW  AND  PACT. 

Question  beiiAting  to  damages. 

1.  Whether  of  law  or  fact.  What  may  be  the  rule  for  assessing 
damages  as  the  proper  measure  in  an  action  for  a  tort,  is  a  question 
of  law ;  but  whether  the  amount  of  damages  found  in  the  action  is 
excessive,  is  a  question  of  fact.   City  of  Salem  v.  Harvey,  Admoi.  344. 

KeGIiIGENOE. 

2.  As  a  question  of  law  or  fact.    See  NEGLIGENCE,  22,  23,  24. 
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lilFE  INSUBANOE.    See  INSURANCE,  1  to  13. 
LIMITATIONS. 

Ok  BILIi  TO  BEDBElf. 

1.  Aa  against  a  mortgagee  in  poaaeaaion.  Where  a  oreditor  takes 
a  deed  absolute  in  form  as  a  security  for  his  debt,  and  enters  into 
possession,  receiving  the  rents  and  profits,  the  deed,  in  equity, 
being  only  a  mortgage,  the  same  rule  of  limitation  "will  be  alike 
applicable,  in  equity  as  at  law,  against  the  mortgagor.  Jckckaan 
et  al.  y.  Lynch,  72. 

Whether  a  contract  is  yebbaii  or  writtbn. 

2.  Aa  affecting  the  application  of  the  atatute.  If  an  agreement, 
as  set  forth  in  writing,  is  so  indefinite  as  to  require  resort  to  parol 
testimony  to  make  it  complete,  it  will  be  treated  as  an  oral  contract, 
in  applying  the  Statute  of  Limitations.    Plumb  v.  Campbell,  101. 

3.  Where  one  party  alone  signs  a  written  agreement  to  do  a 
certain  thing  when  the  promisee  shall  do  some  other  act  or  thing, 
if  the  latter  relies  alone  upon  his  engagement  to  perform  on  hia 
part,  the  contract  will  be  treated  as  oral,  and  the  cause  of  a<;tion 
will  be  barred  in  five  years ;  but  where  he  relies  upon  actual  per- 
formance, the  cause  of  action  will  be  barred  only  within  ten  years. 
Ibid.  101. 

4.  It  does  not  follow  because  proof  of  performance  is  necessary 
to  hold  the  promisor  liable  upon  his  unilateral  written  contract, 
that  such  contract  is  partly  in  parol.    Ibid.  101. 

Limitation  act  op  1839. 

5.  Color  of  title — what  constitutes— assignment  of  note  and  mort'- 
gage.  A  purchaser  of  land,  instead  of  taking  a  deed  from  his  vendor, 
took  the  assignment  of  a  note  and  mortgage  held  by  the  latter, 
imder  which  he  paid  taxes :  Held,  that  the  note  and  mortgage  in 
the  purchaser's  hands  did  not  constitute  color  of  title  under  the 
seven  years'  limitation  law,  as  the  mortgage  was  a  mere  security, 
and  did  not  purport  to  convey  title  to  him.  Robbina  et  al,  v.  Moore 
et  al.  30. 

6.  Payment  of  taxea  before  color  of  title,  A  party  paid  all  the  taxes 
on  land  from  1863  to  1869,  inclusive,  but  did  not  acquire  color  of 
title  until  1868,  and  no  possession  was  shown  during  any  of  those 
years :  Held,  that  the  payment  of  taxes  before  the  acquisition  of 
the  color  of  title  in  1868  was  imavailing  to  create  a  bar  under  the 
statute.    Ibid.  30. 

Possession— TWENTY  years. 

7.  Of  the  character  ofpoaseaaion  required.  In  1856  or  1857,  a  party, 
xmder  claim  of  title,  took  possession  of  a  tract  of  land  by  breaking 
about  thirty  acres  thereof,  and  sowed  it  in  wheat,  but  the  land  was 
not  fenced,  though  there  was  a  shanty  on  it.   After  the  wheat  crop 
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LIMITATIONS.    Possession— twenty  yeabs.    Continued. 

was  harvested  no  other  acts  of  possession  were  shoT^n  until  in  1871 , 
—a  period  of  fifteen  years,— when  the  land  was  again  broken  and 
possession  taken.  During  this  period  of  fifteen  years,  neither  such 
party  nor  his  grantee  was  shown  to  have  been  in  possession,  and 
their  possession,  if  not  abandoned,  was  not  of  such  oi>en,  notorious 
and  ezclusiye  character  as  the  law  requires :  Held,  that  the  facts 
failed  to  establish  a  defense  in  the  grantee  under  the  twenty  years' 
limitation  law.  Robbina  et  al.  y.  Moore  et  al.  30. 
Advebse  possession. 

8.  The  poaseaaion  of  land  by  a  tenant  for  life  can  not  be  adverse 
to  the  remainder-man  or  reversioner ;  and  if  the  life  tenant  con- 
veys to  a  third  person,  by  words  purporting  to  pass  the  absolute 
property,  the  possession  of  the  purchaser  can  not  be,  during  the 
continuance  of  the  life  estate,  adverse  to  the  remainder-man  or  re* 
versioner,  so  as  to  set  the  Statute  of  Limitations  running  against 
the  latter.    Metiler  v.  Miller,  630. 

9.  The  possession  of  a  tenant  for  life,  or  that;  of  his  vendee,  dur- 
ing the  continuance  of  the  life  estate,  is,  in  contemplation  of  law, 
the  possession  of  the  remainder-man  or  the  reversioner ;  and  until 
such  life  estate  terminates,  the  remainder-man  or  reversioner  has 
no  right  of  action,  and  the  Statute  of  Limitations  will  not  begin  to 
run  against  a  party  before  his  right  of  action  accrues.  Until  then 
no  lachea  is  imputable  to  the  party  holding  title.    Ibid.  630. 

Lapse  of  tiue  aside  fbom  the  statute. 

10.  Lachea  not  imputed  to  party  in  poaaeaaion.  Where  a  party 
has  been  in  the  actual  possession  of  land  all  the  time  under  ati  equi- 
table title  thereto,  lachea  can  not  be  imputed  to  him  as  a  bar  to 
equitable  relief.    Newell,  Admr.  v.  Montgomery  et  al.  68. 

11.  Mortgagee  in  poaaeaaion — lachea  in  aeeking  an  accounting  and 
redemption.    See  MOBTGAGES  AND  DEEDS  OF  TBUST,  8,  9. 


4 

M 

"I 

•  ^^ 


MANDAMUS. 

When  the  bemedy. 

1.  Aa  to  mattera  of  diacretion.  The  rule  is  uniform,  that  when- 
ever discretionary  power,  or  the  exercise  of  judicial  discretion.  Is 
vested  in  an  officer,  and  he  has  exercised  that  discretion,  superior 
courts  will  not  interpose  to  coerce  and  control  its  exercise.  People 
exrel.  Hubbard  v.  Anthony,  Judge,  218. 

2.  To  compel  the  aigning  of  a  bill  of  exceptiona.  See  EXCEP- 
TIONS AND  BILLS  OF  EXCEPTIONS,  2  to  8. 

3.  Juriadiction  of  Appellate  Court  to  compel  the  aigning — and 
when  mandamua  ought  to  be  awarded.    Same  title,  4. 
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MANDAMUS.    Continued. 
At  whose  instance. 

4.  A  private  person  may  apply  for  a  mandamtis  to  enforce  a  pnb- 
lic  duty  not  due  to  the  government  as  such,  without  the  interven- 
tion of  the  government  law  officer.  Chicago  and  Alton  Mailroad 
Co.  V.  SuJJTem  et  al.  274. 

Pbebequisites. 

5.  To  entitle  a  party  to  the  writ  of  mandamus,  the  party  applying 
for  it  must  show  a  clear  legal  right  to  have  the  thing  which  is  asked 
for,  done,  and  it  must  be  the  clear  legal  duty  of  the  party  sought  to 
be  coerced,  to  do  the  thing  he  is  called  upon  to  do.    Ibid.  274. 

PLBABINa  AKD  FBACTIOE. 

6.  Under  our  present  practice,  the  answer  or  plea  to  the  x>etition 
for  mandamus  takes  the  place  of  the  return  to  the  alternative  writ 
under  the  former  practice.  The  respondent  must  deny  the  facts 
alleged  in  the  petition  on  which  the  claim  of  the  relator  is  founded, 
or  set  up  other  facts  sufficient,  in  law,  to  defeat  such  claim,  stating 
these  facts  positively  and  distinctly.  All  the  material  facts  alleged 
in  the  petition,  not  denied  by  the  pleadings  of  the  respondent,  must 
be  taken  as  true.    Ibid.  274. 

MAKRIED  WOMEN. 
Deed  of  mabbied  woman. 

1.  Its  acknotcledgment — how  far  essential  —  and  its  requisites. 
Under  the  law  of  this  State  as  it  existed  in  1853,  the  acknowledgment 
of  a  deed  by  a  married  woman  was  an  essential  part  of  the  execu- 
tion of  the  deed ;  and  where  the  certificate  of  the  acknowledgment 
thereof  failed  to  show  that  she  was  examined  separate  and  apart 
from  her  husband,  and  that  the  contents  of  the  deed  were  made 
known  and  explained  to  her,  the  deed,  as  to  her  and  her  heirs,  will 
be  held  inoperative  and  void.    Mettler  v.  Miller,  630. 

MARSHALING  SECURITIES. 

DOUBIiE  FUND  FOB  ONE  CBEDITOB. 

1.  Where  one  creditor  hcM  a  lien  upon  two  funds,  and  another  upon 
only  one  of  them.  Where  there  are  two  creditors  standing  in  equal 
equity,  one  of  whom  has  security  on  two  funds,  and  the  other  only 
upon  one  of  them,  in  equity  the  former  will  be  required  to  proceed 
primarily  against  the  fund  upon  which  the  latter  has  no  claim. 
Boone  et  al.  v.  Clark  et  al.  466. 

2.  So  a  creditor  having  a  judgment  lien  upon  several  parcels  of 
property,  part  of  which  has  been  taken  in  satisfaction  of  a  junior 
judgment,  or  purchased  bona  fide  from  the  judgment  debtor,  leav- 
ing a  portion  free  from  junior  incumbrance  or  unsold,  the  prior 
judgment  creditor  must  first  resort  to  the  latter  fund  for  satisfac- 
tion.   Ibid.  466. 


Digitized  by  CjOOQ IC 


r 


INDEX.  729 

MARSHALING  SECURITIES. 
'  DouBiiE  PUND  FOB  ONE  CREDITOR.    Continued, 

3.  The  rule  limited  to  creditora  of  a  common  debtor.  Bntthis  prin- 
ciple does  not  apply  when  a  creditor  has  a  lien  upon  two  funds 
belonging  to  two  separate  debtors,  and  a  creditor  of  one  of  the 
debtors  has  a  lien  upon  one  of  the  funds.  Creditors  of  a  common 
debtor  alone  can  invoke  this  right,  and  it  has  no  application  as 
between  creditor  and  debtor.  Nor  will  the  rule  be  applied  to  the 
injury  of  the  prior  creditor.    Boone  et  al,  v.  Clark  et  al  466. 

INYERSE  order  op  AlirENATION. 

4.  In  case  of  successive  mortgagee,  or  a  mortgage  and  a  subsequent 
sale  on  execution,  or  otherwise,  of  a  portion  of  the  mortgaged  prem- 
ises, the  subsequent  mortgagee  or  purchaser  may  insist  that  the 
portion  of  the  estate  retained  by  the  mortgagor  shall  first  be  subject 
to  the  mortgage  debt,  and  that  the  interest  of  subsequent  mort- 
gagees or  purchasers  shall  be  liable  therefor  in  the  inverse  order  of 
alienation.    Ibid.  466. 

5.  So  where  a  part  of  the  mortgagor's  equity  of  redemption  has 
passed  from  him  by  sale  under  execution,  the  mortgagee's  right  of 
foreclosure  will  be  limited  to  such  amount  as  may  equitably  be 
enforced  against  such  parcel,  though  the  mortgagor  may  be  liable 
for  a  larger  sum.    Ibid.  466. 

6.  The  equitable  rule  of  marshaling  securities,  whereby  lands 
mortgaged  are  required  to  be  sold  in  the  inverse  order  of  aliena- 
tion, rests  upon  the  reason,  that  when  the  mortgagor  sells  a  part  of 
the  mortgaged  premises  without  reference  to  the  incumbrance, 
purporting  to  convey  the  fee  simple,  and  retaining  a  part  himself, 
it  is  equitable,  as  between  the  mortgagor  and  his  grantee,  that  the 
part  still  held  by  the  mortgagor  shall  be  first  subjected  to  the  pay- 
ment of  the  debt;  and  this  equity  having  attached  to  the  lund,  a 
subsequent  pm*chaser  from  the  mortgagor,  with  notice,  takes  it  sub- 
ject to  the  same  equity.    Ibid.  466. 

7.  But  when  the  first  purchaser  expressly  takes  subject  to  the 
mortgage,  he  will  have  no  equity  against  the  mortgagor  to  compel 
§atisf action  of  the  inciunbrance  out  of  the  part  retained  by  him, 
and  consequently  none  against  his  grantee  of  such  part.  A  pur- 
chaser consenting  to  take  subject  to  the  mortgage,  consents  that 
his  part  of  the  land  shall  remain  pro  rata  liable  for  the  mortgage 
debt.    Ibid.  466. 

8.  Release  of  part  of  mortgaged  premises-^of  the  rights  of  sub- 
sequent purchaser.  If  a  mortgagee,  having  notice  of  successive 
alienations  of  parts  of  the  mortgaged  premises,  releases  a  part  then 
liable  for  the  payment  of  the  debt,  he  can  not  charge  the  other 
portions  of  the  premises  without  first  deducting  the  value  of  the 
parts  released.    If  he  releases  from  his  mortgage  that  portion  of  the 
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premises  primarily  liable,  lie  thereby  releases,  pro  tanio,  the  portion 
seoondarily  liable;  and  when  the  mortgage  is  sought  to  be  enforced 
against  the  owner  of  the  latter,  he  can  olaim  an  abatement  of  hii« 
liability  to  the  extent  of  the  value  of  that  portion  which  should 
have  been  made  the  primary  fund.    Boone  et  al.  v.  Clark  et  aL  466. 

9.  Release  of  collaterals,  by  mortnagee'-^Ls  ejecting  rights  of  sub' 
sequent  purchasers.  Where  a  mortgagee  of  lands,  on  a  settlement 
with  the  mortgagor,  surrenders  to  the  latter  cerkun  notes  held  as 
collateral  security,  such  notes  will  not  be  chargeable  against  the 
mortgage  debt,  in  favor  of  the  mortgagor,  or  purchasers  or  parties 
taking  subsequent  mortgages  from  him,  who  are  not  shown  to  have 
dealt  with  the  mortgagor  on  the  faith  of  such  collateral  securities 
being  in  the  hands  of  the  mortgagee.    Ibid.  466. 

10.  Platting  mortgaged  premises  into  lots  and  streets — the  mort' 
gagee  and  subsequent  purchasers.  A  mortgagor,  without  the  assent 
of  the  mortgagee,  can  not  plat  the  mortgaged  premises  and  donate 
streets,  alleys  and  grounds  to  the  public ;  but  in  such  case,  the 
assent  of  the  mortgagee  will  be  implied  from  his  act  in  accepting 
a  stipulated  sum  per  lot  sold,  and  executing  releases  therefor.  But 
a  purchaser  of  a  part  of  such  platted  premises,  purchasing  by  the 
plat,  as  also  junior  moilgagees  and  judgment  creditors  with  liens 
upon  portions  of  the  platted  premises,  are  estopped  from  insisting 
that  the  portions  of  the  mortgaged  premises  embraced  in  the  platted 
streets,  alleys  and  ways  shall  be  regarded  and  treated  as  premises 
released,  and  the  value  thereof  credited  upon  the  mortgage  debt. 
Ibid.  466. 

MEASURE  OF  DAMAGES. 
On  bbbagh  of  contbaot. 

1.  For  sale  of  securities  at  a  stipulated  price.  The  market  value 
of  proi>erty  is  resorted  to  for  the  purpose  of  obtaining  the  compen- 
sation to  be  paid  to  the  injured  party  for  a  breach  of  contract,  for 
the  reason  it  is  presumably  the  true  value.  If  there  is  no  market 
value,  the  real  value  is  to  be  ascertained  from  such  evidence  of 
value  as  is  attainable.  The  real  value  of  municipal  bonds  may  be 
shown  by  proof  of  the  highest  attainable  selling  price.  Plumb  v. 
Campbell,  101. 

2.  So  in  an  action  for  the  breach  of  a  contract,  in  which  the  de- 
fendant guaranteed  the  sale  of  bonds  at  a  certain  price,  when  they 
sold  for  less  than  the  price  guaranteed,  the  court  instrnoted  the 
jury,  that  if  they  f ouAd  for  the  plaintifl,  to  allow  him  the  difference 
between  the  highest  attainable  selling  price  and  the  amount  guar- 
anteed by  the  defendant,  with  interest  at  six  per  cent  from  the  time 
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fixed  for  the  sale  by  the  parties :    Held,  that  there  was  no  error  in 
the  charge.    Plumb  v.  Campbell,  101. 

3.  Interest — 08  an  element  of  damages — on  neglect  to  m^ke  sale  of 
securities  for  another.  Where  a  person  employed  to  sell  municipal 
bonds  gnarantees  a  sale  at  a  certain  price  within  a  given  time  after 
they  come  to  his  hands,  and  they  are  sold  for  a  less  price,  which, 
was  the  highest  attainable  one  at  the  time  of  the  sale,  the  owner  of 
the  bonds  will  be  entitled  to  recover  of  the  guarantor  the  differ- 
ence between  the  selling  price  and  that  guaranteed,  with  sis:  per 
cent  interest  on  the  difference  from  the  time  the  sale  should  have 
been  made.    Ibid.  101. 

NsOIilGBNOE. 

4.  Death  of  child  from  negligence — elements  to  be  considered.  See 
NEGLIGENCE,  32,  33. 

MEDICAL  PEACTICE.    See  PRACTICE  OF  MEDICINE. 

MORTGAGES  AND  DEEDS  OF  TRUST. 

Of  ▲  DEED  ABSOIiUTB  127  FOBM. 

1.  Whether  a  mortgage.  A  debtor  conveyed  real  estate  to  his 
creditor  by  deed  absolute  in  form,  and  also  gave  his  note  for  the 
sum  found  due  on  settlement,  payable  in  two  years,  with  interest. 
The  grantee  at  the  same  time  gave  the  grantor  a  contract  for  a  re- 
conveyance of  the  premises  upon  payment  of  the  note  and  interest. 
This  contract  gave  the  creditor  the  right  to  possession,  and  to  rent 
or  lease  the  premises,  and  further  provided  that  the  creditor  should 
pay  all  taxes  and  make  necessary  repairs  from  the  rents  received, 
applying  the  surplus  rents  upon  the  note.  It  was  held,  that  the 
deed,  not«  and  contract  to  re-convey,  all  constituted  but  one  trans-  ' 
action,  which  was  a  mortgage,  and  not  an  absolute  sale  and  re-sale, 
and  that  the  relation  of  the  creditor  to  the  debtor  was  that  of  a 
mortgagee  in  possession.    Jackson  et  al.  v.  Lynch,  72. 

Clause  of  fobfeitube. 

2.  Effect  upon  right  to  redeem.  And  in  such  case,  although  the 
defeasance,— that  is,  the  agreement  to  re-convey, — shall  make  the 
time  of  payment  of  the  debt  of  the  essence  of  the  contract,  so  as  to 
permit,  by  the  terms  of  the  defeasance,  a  declaration  of  forfeiture 
in  case  payment  be  not  made  within  the  time  prescribed,  the  right 
to  redeem  will  not  be  affected  thereby.  The  fact  that  the  transac- 
tion was  a  mortgage  being  established,  it  is  elementary  that  the 
mortgagor  can  not  be  deprived  of  his  equity  o4redemption  by  any 
form  of  contract,  however  comprehensive  and  unmistakable  itS/ 
terms  showing  that  such  was  intended  to  be  its  effect.    Ibid.  72. 
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InTEBBST  OB  E6TATB  JSf  MOBTGAOOB. 

3.  The  interest  or  estate  remaining  in  a  mortgagor  is  but  the 
equity  of  redemption,  and  this  is  all  that  a  purohaser  from  him  ac* 
quires.  A  second  mortgagee  or  a  subsequent  creditor  only  acquires 
a  lien  on  the  equity  of  redemption,  subject  to  the  rights  of  the 
holder  of  the  first  mortgage  debt.    Boone  et  al,  y.  Clark  et  cU,  466. 

Pabtiaij  payment. 

4.  A  payment  on  a  mortgage  debt  is  an  extinguishment,  pro 
tanto,  of  the  mortgage  lien.    Ibid.  466. 

Taxes  paid  by  MOBTGAaEE. 

6.  A  mortgagee  has  the  right  to  pay  taxes  assessed  against  the 
mortgaged  premises,  to  protect  his  interests.  Aside  from  this  right, 
"When  the  mortgagor  expressly  covenants  to  pay  taxes  on  the  prem- 
ises, and  the  bill  to  foreclose  shows  that  the  mortgagee  has  been 
required  to  and  has  paid  the  same,  and  asks  that  an  account  maybe 
taken  in  respect  thereto,  together  with  the  debt,  etc.,  other  persons 
who  acquire  a  title  or  interest  in  the  land,  subject  to  such  mortgage, 
can  not  question  the  right  of  the  mortgagee  to  pay  the  taxes  and 
have  them  included  in  his  decree.    Ibid.  466. 

Chakpbbtt. 

6.  Right  of  fore^lomire — whether  affected  by  champertous  contract 
to  assign  part  of  debt.  On  bill  to  foreclose  a  mortgage,  the  defend- 
ant set  up  that  a  contract  of  complainant  for  the  transfer  of  a  part 
of  the  mortgage  debt  was  champertous :  Held,  that  this  constituted 
no  defense,  as,  if  the  contract  was  champertous,  it  was  void,  and  the 
mortgagee  had  the  same  right  to  the  mortgage  debt  as  if  the  con- 
tract had  never  been  made.    Ibid.  466. 

BHiIi  TO  BEDEEM— LIMITATION. 

7.  Bill  to  redeem,  as  against  a  mortgagee  in  poaseasion.  Where  a 
creditor  takes  a  deed  absolute  in  form  as  a  security  for  his  debt,  and  i 
enters  into  possession,  receiving  the  rents  and  profits,  the  deed,  in  | 
equity,  being  only  a  mortgage,  the  same  rule  of  limitation  will  be 

alike  applicable,  in  equity  as  at  law,  against  the  mortgagor.   Jack-  | 

son  et  al,  v.  Lynch,  72.  j 

8.  Mortgagee  in  poasession-^hoJding  as  trustee — laches  in  seeking 
an  accountijig  and  redemption.  Where  a  mortgagee  takes  posses- 
sion of  the  mortgaged  premises  and  receives  the  rents  and  profits, 
he  will  occupy  the  position  of  a  trustee  in  respect  thereto,  and  the 
mortgagor  will  be  authorized  to  rely  upon  his  performance  of  the 
trust  until  he  does  sOme  act  unequivocally  disavowing  it;  and 
the  mortgagor  gan  not  be  guilty  of  laches  by  merely  delaying  the 
bringing  of  suit  for  an  accounting  and  for  redemption.    Ibid.  72. 

9.  Acquiescence  in  a  course  of  conduct  inconsistent  with  the 
duties  of  a  trustee  can  not  be  inferred  imtil  the  c^s^iit  que  tmst  has 
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actual  knowledge  of  the  breach,  for  the  reason  that  it  is  the  du^ 
of  the  trustee  to  execute  the  trust,  and  it  is  not  the  duty  of  the 
cestui  que  trust  to  make  any  inquiry.   Jackson  et  al.  v.  Lynchy  72. 

BmL  TO  BEDEEM— ACCOUNTING. 

10.  Bill  to  redeem,  against  mortgagee  in  possession — basis  for  the 
accounting.  On  bill  against  a  mortgagee  in  possession,  for  redemp- 
tion, it  is  proper  to  take  an  account  of  the  sum  due  on  the  mortgage 
debt,  and  of  the  rents  and  profits  received  since  the  mortgagee  has 
been  in  possession,  after  deducting  taxeis  and  necessary  rex)airs. 
The  account  will  not  be  limited  to  rents  actually  received  by  the 
mortgagee  if  it  is  shown  that  by  reasonable  diligence  more  could 
have  been  realized.  If  the  reasonable  rents  and  profits  exceed  the 
taxes,  insurance  and  necessary  repairs,  the  surplus  at  the  end  of 
each  year  should  be  applied  upon  the  mortgage  debt.    Ibid.  72. 

Devise  by  mobtgagee. 

11.  What  rights  mil  pass.  In  a  case  where  a  deed  absolute  in 
form  was  in  fact  only  a  mortgage,  the  grantee  devised  the  land 
described  in  his  deed,  to  his  son,  and  it  was  held,  that  the  son  was 
not  a  purchaser  for  value,  but  only  the  recipient  of  a  voluntary  gift, 
and  in  resi)ect  to  the  property  occupied  precisely  the  same  position 
as  that  of  the  devisor.    Ibid.  72. 

Attorney's  fee. 

12.  On  foreclosure,  A  reasonable  attome3r*s  fee  may  be  allowed 
to  a  party  foreclosing  a  mortgage  by  bill,  when  the  mortgage  so 
provides ;  and  what  is  a  reasonable  fee  is  a  que.stion  of  fact,  to  be 
determined  from  the- evidence  in  the  case.  Caster  et  al.  v.  Byers, 
657. 

OBOSS-BILIi — ON  FOBEGLOSUBE. 

13.  Whether  necessary — in  order  to  protect  rights  of  junior  morU 
gagee.    See  CHANCERY,  10, 11, 12. 

SrccESsrvE  hobtoages. 

14.  Or  subsequent  mortgage  and  sale — tJ^e  rule  of  inverse  order 
of  alienation— purchasers,  etc.  See  MARSHALING  SECURITIES, 
4  to  7. 

PABTNEBSHIP  in  liANDS. 

15.  Prior  mortgage  for  purchase  money — lands  bought  for  sale 
and  profit — rights  as  bettreen  the  parties,  and  third  persons.  See 
PARTNERSHIP,  4  to  7. 

MUNICIPAL  CORPORATIONS. 
Obdinances. 

Of  their  authentication,  etc.    See  ORDINANCES,  1,  2,  3. 
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NEGLIGENCE. 

What -CONSTITUTES  NEaLIOENCE. 

1.  As  a  conclusion  of  law.  What  constitutes  negligence  is  ordi- 
narily a  question  of  fact  for  the  jury.  There  may  be  conduct,  how- 
ever, 80  clearly  and  palpably  negligent  that  all  reasonable  minds, 
without  hesitation  or  dissent,  would  so  pronounce  it.  When  that  is 
so,  the  inference  of  negligence  may  properly  be  said  to  be  a  neces> 
sary  one,  and  such  conduct  may  be  treated  as  negligent  per  se^ 
Terre  Haute  and  Indianapolis  Railroad  Co.  v.  Voelker,  540. 

Evidence  in  bebuttaij. 

2.  Aa,  that  no  previous  accident  had  happened.  In  an  action  for 
a  personal  injury  from  negligence  in  the  construction  and  operat- 
ing of  an  elevator  in  a  building,  and  in  failing  to  employ  a  compe- 
tent person  to  manage  and  operate  the  same,  the  defendant  offered 
to  prove  that  no  accident  of  any  kind  had  happened  to  the  elevator^ 
previous  to  tlxe  one  in  question,  during  the  four  and  a  half  years  it 
had  been  in  use,  which  the  court  refused  to  allow :  Held,  that  the 
evidence  was  properly  excluded,  as  it  did  not  tend  to  rebut  the  evi- 
dence of  negligence  in  the  particular  instance.  Hodges  v.  Bearse,  87» 

•  Febsons  on  bight  op  WAT. 

3.  General  duty  of  railroad  companies.  It  can  not  be  said  that 
railroad  companies  owe  no  duty  of  care  to  those  who  are  rightfully 
on  their  right  of  way,  even  though  the  general  public  be  excluded 
therefrom.  Chicago  and  Northwestern  Ry,  Co.  v.  Dunleavy,  Admx^ 
132. 

Obdinaby  cabe— bubden  or  pboof. 

4.  In  an  action  to  recover  for  a  personal  injury  from  negligence^ 
of  the  defendant,  resulting  in  death,  the  burden,  in  the  first  in- 
stance, is  upon  the  plaintiff  to  show  that  his  intestate  was  in  the 
exercise  of  ordinary  care  for  his  personal  safety,— that  is,  the  facts 
and  circumstances  proved  must  show  that  he  was  in  the  exercise  of 
such  care.    Chicago  and  Alton  Railroad  Co.  y^Adler,  Admr.  335. 

5.  What  is  ordinary  care  is  a  relative  question,  and  is  to  be 
determined  from  a  consideration  of  the  facts  and  circmnstancea 
surrounding  the  party  required  to  act.  It  is  that  care  which  a  rea- 
sonably prudent  and  cautious  man  would  take  to  avoid  injury 
under  like  circumstances.  It  is  to  be  determined  as  a  question  of 
fact.    Ibid.  335. 

The  bule  in  bespect  to  childben. 

6.  Care  required  of  them.  The  law  of  negligence  applicable  to 
children  is,  that  they  are  required  to  exercise  only  that  deg^ree  of 
care  and  caution  which  persons  of  like  age,  capacity  and  experience 
may  reasonably  be  expected  to  naturally  or  ordinarily  use  in  the 
same  situation  and  under  the  like  circumstances,  provided  the  par- 
ents or  persons  having  their  control  are  not  guilty  of  a  want  of 
ordinary  care  in  allowing  them  to  be  placed  in  such  circumstancea 
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of  danger.  This  rule  will  not  apply  to  minors  or  children  possess- 
ing the  knowledge  and  capacity  of  adults.  lUinoia  Central  Railroad 
Co.  V.  Slater,  Admr.  91. 

SPSED  of  BAIIiWAY  tbains. 

7.  The  running  of  a  railway  train  at  a  speed  of  thirty-five  to  forty 
mUes  an  hour  at  the  place  of  an  accident,  in  a  thickly  settled  por- 
tion of  a  large  city,  is  of  itself  a  fact  for  the  consideration  of  a  jury, 
as  tending  to  show  negligence  on  the  part  of  the  railway  company 
operating  the  same,  and  is  sufficient  to  justify  an  inference  to  that 
effect.    Chicago  and  Northwestern  Ry,  Co,  v.  Dunleavy,  Admx.  132, 

8.  In  an  action  against  a  railway  company  for  negligently  killing 
a  person  in  a  large  and  populous  city,  the  defendant  asked  the  court 
to  instruct  the  jury,  that  as  a  matter  of  law  applicable  to  the  case 
nnder  the  pleadings,  the  company  had  a  right  to  run  its  engine  and 
train,  at  the  time  and  place  of  the  injury,  at  any  rate  of  speed  con- 
sistent with  the  safety  of  its  employes  and  the  property  on  its  train, 
— which  was  refused.  The  declaration  showed  no  ordinance  in  re- 
lation to  the  speed  of  trains  in  the  city :  Held,  that  the  instruction 
was  properly  refused,  as  wholly  ignoring  the  common  law  duty  of 
the  company  to  regulate  the  speed  of  its  trains  with  regard  to  the 
public  safety.    Ibid.  132. 

9.  Bailway  companiq^  where  there  is  no  express  statute  or  ordi- 
nance on  the  subject,  are  bound  by  the  rules  of  the  common  law 
to  exercise  their  franchises  with  a  due  regard  to  the  interests,  the 
welfare  and  safety  of  the  public.  They  are  not  at  liberty  to  adopt 
the  same  rates  of  speed  in  a  densely  settled  city  as  in  the  country, 
though  such  speed  therein  may  be  as  safe  for  employes  and  prop- 
erty on  their  trains  as  in  the  country.    Ibid.  132. 

10.  Evidence.  In  an  action  on  the  case  by  an  administrator, 
against  a  railway  company,  to  recover  damages  for  negligeni^e 
causing  the  death  of  the  intestate,  the  declaration  alleged  various 
grounds  of  negligence,  among  which  was,  that  the  train  of  cars 
which  collided  with  a  wagon  in  which  the  person  killed  was  riding 
at  the  time  of  the  accident,  while  crossing  the  track,  was  running 
at  a  high  and  dangerous  rate  of  speed:  Held,  that  the  plaintiff  had 
the  right  to  prove  the  rate  of  speed  of  the  train  nnder  the  allega- 
tion.   Hlinoia  Central  RailrotKl  Co.  v.  Slater,  Admr.  91. 

11.  And,  independently  of  such  allegation,  it  was  proper  to  prove 
the  rate  of  speed  at  which  the  train  was  running,  as  tending  to 
show  whether  or  not  the  deceased,  under  all  the  circumstances, 
exercised  due  care,  and  whether  other  alleged  acts  or  omissions  on 
the  part  of  the  defendant's  servants  caused  the  injury.  In  other 
words,  any  proof  of  facts  and  circumstances  immediately  attending 
the  accident  was  competent  and  proper.    Ibid.  91. 
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BAILBOAD  SIGNAIiS  IN  ▲  CITT. 

12.  Failure  to  ring  a  bell.  Proof  of  a  city  ordinance  requiring 
railway  companies  to  ring  a  bell  continuously  while  their  trains  are 
in  motion  within  the  city,  and  the  testimony  of  witnesses  tending 
to  show  that  no  bell  was  rung  by  those  in  charge  of  a  train  at  the 
place  of  an  accident,  or  other  warning  given,  until  after  a  person 
was  struck,  tending  to  show  the  breach  of  an  ordinance,  is  a  suffi- 
cient basis  for  an  inference  by  the  jury,  of  negligence.  Chicago 
and  Northwestern  Ry.  Co,  v.  Dunleavy,  Admx.  132. 

Rail  WAT  BioNAiiS  at  highway  gbossinqs. 

13.  Omission  of  statutory  duty  by  railway  company.  The  omission 
of  a  railway  company  to  perform  its  statutory  duty  in  relation  to 
ringing  a  bell  or  sounding  a  whistle  on  approaching  a  highway 
crossing,  resulting  in  injury  to  another,  is  negligence  per  se,  or  as  a 
conclusion  of  law.  A  statute  commanding  an  act  to  be  done,  creates 
an  absolute  duty  to  perform  the  act,  and  the  duty  of  perfomiauce 
does  not  depend  upon  and  is  not  controlled  by  surroimdiug  cir- 
cumstances. Terre  Haute  and  Indianapolis  Railroad  Co.  t.  VoeU 
her,  640. 

14.  Power  of  legislature  to  change  charter  duties.  The  charter  of 
the  Illinois  Central  Railroad  Company  fixed  its  duties  as  to  the  giv- 
ing of  signals  of  trains  approaching  highway  crossings.  Afterward 
a  general  law  was  passed  on  the  subjecft)f  such  signals,  prescribing 
different  duties  in  that  regard,  and  the  new  rule  was  made  appli- 
cable to  all  railroads.  It  was  contended  by  the  company  named, 
that  its  duties  were  fixed  and  governed  by  its  charter,  and  could 
not  be  modified  by  subsequent  legislation :  Held,  that  the  legisla- 
ture had  the  power  and  right  to  impose  these  new  duties  upon  all 
railroads,  whether  incorporated  before  or  afterward.  The  right 
to  impose  such  duties  grows  out  of  the  police  power,  which  may 
be  exercised  by  the  legislature  at  discretion,  as  the  public  safety 
requires.    Illinois  Central  Railroad  Co.  v.  Slater,  Admr.  91. 

15.  Evidence — as  to  omission  to  give  signal  on  approaching  high- 
way crossing.  In  an  action  against  a  railway  company  to  recover 
for  an  injury  resulting  from  an  omission  of  the  engineer  to  give 
the  statutory  signal  of  warning  as  his  train  approached  a  high^-ay 
crossing,  the  fact  of  such  omission  may  be  proved  by  other  than 
positive  and  direct  testimony.    Ibid.  91, 

16.  In  such  a  case,  the  court  instructed  as  follows :  "It  is  not  nec- 
essary, in  order  to  enable  the  plaintiff  to  recover,  that  any  witness 
should  swear  positively  that  no  bell  was  rung  or  whistle  soimded 
upon  the  train  in  question  at  the  distance  of  at  least  eighty  rods 
from  the  highway  crossing.  It  is  sufficient,  upon  that  question,  if 
the  jury  believe,  from  all  the  evidence  in  the  case,  that  no  bell  was 
rung  or  whistle  sounded  ut  a  distance  of  at  least  eighty  rods  irom 
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tlie  orossing :"  Held,  that  there  was  no  error  in  giving  the  instruc- 
tion, nnder  the  evidenoe  in  the  case.  Illinois  Central  Railroad  Co, 
V.  Slater,  Admr.  91. 

CONTBIBUTORY  AND  GOMPABATIYB. 

17.  Care  required  at  highway  crossings.  An  instruction  embody- 
ing the  proposition  of  law  that  a  party's  going  upon  a  railroad  track 
at  a  point  where  it  crosses  a  highway  or  street,  without  looking  or 
listening  for  approaching  trains,  is  negligence  per  se,  and  that  such 
•conduct,  in  case  of  an  injury  at  such  crossing,  constitutes  such  con- 
tributory negligence  as  will  bar  a  recovery  therefor,  is  properly  re- 
fused, tn  an  action  against  the  railway  company  to  recover  for  the 
injury.     Terre  Haute  and  Indiavuipolis  Railroad  Co.  v.  Voelker,  540. 

18.  But  when  the  question  arises  upon  a  state  of  facts  on  which 
Teasonable  men  may  arrive  at  different  conclusions,  the  fact  of  neg- 
ligence can  not  be  determined  until  one  or  the  other  of  these  con- 
clusions has  been  determined  by  the  jury.  Negligence  can  not  be 
-conclusively  established  by  a  state  of  facts  upon  which  fair-minded 
men  may  well  differ.    Ibid.  540. 

19.  It  is  doubtless  a  rule  of  law,  that  a  person  approaching  a  rail- 
way crossing  is  boimd,  in  so  doing,  to  exercise  such  care,  caution 
and  circunisx)ection  to  foresee  danger  and  avoid  injury  as  ordinary 
prudence  would  require,  having  in  view  all  the  known  dangers  of 
the  situation;  but  precisely  what  such  requirements  would  be,  must 
manifestly  differ  with  the  ever- varying  circumstances  under  which 
such  approach  may  be  made.    Ibid.  540. 

20.  No  invariable  rule,  however,  can  be  predicated  upon  the  mere 
fact  of  failing  to  look  or  listen ;  but  a  jury,  properly  instructed  as  to 
the  legal  duty  in  respect  to  care  and  caution  of  a  i>erson  approach- 
ing a  railway  crossing,  must  draw  from  such  act,  in  connection  with 
•all  the  attendant  circumstances,  the  proper  conclusion  as  to  whether 
he  is  guilty  of  negUgence  or  not.    Ibid.  540. 

21.  The  neglect  or  failure  of  a  person  approaching  a  railway 
crossing  to  look  or  listen  for  an  approaching  train,  is  mere  evidence 
on  the  question  of  contributory  negUgence,  like  any  other  to  be 
submitted  to  the  jury.  To  omit  looking  and  listening  when  neither 
can  be  of  any  avail,  as,  when  the  track  is  hidden  from  sight,  or 
other  sounds  drown  the  noise  of  the  cars,  is  not  contributory  negli- 
gence. The  omission  to  take  such  precautionary  steps  does  not 
necessarily,  and  as  a  question  of  law,  constitute  negligence,  but  is 
proper  to  be  considered  by  the  jury  as  evidence  bearing  on  the 
question,  as  one  of  fact.    Ibid.  540. 

22.  And  of  negligence  as  a  question  of  fact.  Whether  a  person 
killed  at  a  public  street  orossing  wh^e  passing  over  a  railroad  track 
in  a  buggy,  was  bound  to  do  more  than  look  for  the  flagman  and 
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observe  the  absence  of  any  signal  of  danger  in  order  to  have  been 
in  the  exercise  of  ordinary  care,  especially  when  the  view  is  ob- 
structed, is  a  question  of  fact.  The  flagman's  duty  is  to  know  of 
the  approach  of  trains,  and  to  give  timely  warning  to  persons  at- 
tempting to  cross  the  railroad  track,  and  the  public  have  a  right  to 
rely  upon  a  reasonable  performance  of  that  duty.  Chicago  and 
Alton  Railroad  Co,  v.  Adler^  Admr,  335. 

23.  While  the  failure  of  a  person  attempting  to  cross  a  railway 
track  to  pause  and  look  for  approaching  trains  may  be  negligence, 
as  a  matter  of  fact,  in  a  particular  case,  yet  it  is  manifest  that  it  must 
at  least  depend  upon  the  circumstances  shown ;  and  the  jurymust, 
in  the  first  instance,  say,  as  a  matter  of  fact,  whether  it  was  neces- 
sary to  the  exercise  of  ordinary  care.    Ibid.  335. 

24.  An  instruction  telling  the  jury  that  if  the  deceased  was  warned 
or  notified  of  the  approach  of  a  train  at  a  street  crossing,  then,  as  a 
matter  of  law,  certain  acts  performed  or  omitted  to  be  performed 
by  him  constituted  a  want  of  ordinary  care,  is  properly  refused. 
Whether  the  deceased  should  have  waited  for  the  approaching  train 
to  x>a8S  before  attempting  to  cross  the  track,  is  a  question  of  fact, 
to  be  determined  in  view  of  all  the  attendant  circumstances.  Ibid. 
336. 

25.  In  an  action  a^ainet  a  railway  company  to  recover  for  the  kiU- 
ing  of  a  person  while  lawfully  on  the  company's  track,  the  defendant 
asked  the  court  to  instruct  the  jury  to  the  effect  that  if  the  de- 
ceased could,  by  the  exercise  of  ordinary  care  and  prudence  on  his 
part,  have  seen  or  ascertained  the  approach  of  the  train  in  time  to 
avoid  the  accident,  even  if  the  necessary  signals  were  not  given 
by  the  company  or  its  servants  in  charge  of  the  train,  then  it  was 
immaterial  whether  such  signals  were  given  or  not,  and  the  neglect 
to  give  them  would  not  furnish  sufficient  ground  for  a  recovery : 
He  Idy  that  the  instruction  was  properly  refused.  Chicago  and  North- 
western  Ry.  Co.  v.  Dunleavy,  Admx.  132. 

26.  In  the  same  case  the  court  instructed  the  jury,  that  if  the 
deceased,  by  the  exercise  of  ordinary  care,  could  have  seen  the 
approach  of  the  train,  then  the  law  made  it  his  duty  to  see  it,  and 
that  if  he  failed  in  such  duty,  his  failure  would  bar  a  recovery, 
unless  the  evidence  showed  that  the  defendant  or  its  servants  were 
guilty  of  negligence  so  gross  as  to  amount  to  a  willful  disregard  of 
the  rightfl  or  the  safety  of  the  public :  Held,  that  the  proper  role 
as  to  comparative  negligence  was  stated  in  the  instruction  with  sub- 
stantial accuracy,  and  was  as  favorable  as  the  defendant  had  a  right 
to  ask.    Ibid.  132. 

27.  The  defendant  asked  the  coiui;  to  instruct  the  jury,  that  if 
they  believed,  from  the  evidence,  that  if  the  deceased  had  looked 
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aknd  listened  for  approaching  trains,  he  could,  by  the  exercise  of 
either  of  these  faculties,  have  discovered  the  approaching  engine 
in  time  to  avoid  the  accident,  the  presumption  of  law  would  be  that 
he  did  know  of  the  approach  of  said  engine, — ^which  was  refused  : 
Heldf  that  the  instruction  was  clearly  erroneous,  there  being  no 
legal  presumption  by  virtue  of  which  the  deceased,  if  he  could 
have  discovered  the  approaching  train  by  either  looking  or  listen- 
ing, must  be  deemed  to  have  actually  known  that  the  engine  was 
approaching,  nor  is  there  any  rule  of  law  which,  under  the  circum- 
stances stated,  wonld  treat  him  as  though  he  had  actual  knowledge 
of  its  approach.  Chicctgo  and  Northwestern  Ry.  Co.  v.  Dunleavi/f 
Admx.  132. 

28.  A  failure  to  look  or  listen,  especially  when  it  affirmatively 
appears  that  looking  or  listening  might  have  enabled  the  party 
exposed  to  injury  to  see  the  train,  and  thus  avoid  being  injured,  is 
evidence  tending  to  show  negligence,  but  it  is  not  conclusive  evi- 
dence, so  that  a  charge  of  negligence  can  be  predicated  on  it  as  a 
matter  of  law.  There  may  be  circumstances  excusing  the  party 
from  looking  or  listening,  and  that  being  so,  the  mere  failure  to 
look  or  Usten  can  not  be  pronounced  negligence  per  se.    Ibid.  132. 

CONGUBBINO  NEGIilOENCE. 

29.  Of  different  parties — who  shall  he  liable.  If  a  person,  while 
exercising  due  care  for  his  personal  safety,  be  injured  by  the  com- 
bined result  of  an  accident  and  the  inadvertent  or  careless  act  of 
another,  or  the  negligence  of  a  city  or  village,  and  the  injury  would 
not  have  been  sustained  but  for  such  negligence  of  the  city  or  vil- 
lage, yet,  although  the  accident  or  wrongful  act  of  the  third  person 
be  the  primary  cause  of  the  injury,  if  it  was  such  as  common  pru- 
dence could  not  have  foreseen  and  avoided,  the  negligent  city  or 
village  will  be  liable  for  the  injury.  Village  of  Carterville  v.  Cook, 
152. 

30.  So  where  a  boy,  while,  in  the  observance  of  ordinary  care  for 
his  own  safety,  passing  along  a  much  used  sidewalk  of  a  village, 
was,  by  reason  of  the  inadvertent  or  negligent  shoving  by  one  boy 
of  another  boy  against  him,  jostled  or  pushed  from  the  sidewalk  at 
a  point  where  it  was  elevated  some  six  feet  above  the  ground,  and 
where  it  was  unprotected  by  railing  or  other  guard,  and  he  was 
thereby  seriously  injured,  it  was  held,  that  the  village  was  liable 
to  the  party  so  injured,  in  damages,  notwithstanding  the  primary 
cause  of  his  injury  was  the  act  of  the  other  boy.    Ibid.  152. 

Condition  of  private  pboperty. 

31.  Adjacent  to  a  public  sidewalk — duty  of  the  owner.  Where  the 
owner  of  land  invites  the  public  to  make  use  of  it,  by  connecting 
it  with  a  public  sidewalk,  he  must  exercise  due  cai*e  to  keep  the 
premises  in  a  reasonably  safe  condition.    So,  if  a  hole  in  a  stone 
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platform  between  a  building  and  a  street,  open  to  the  public  nae  as 
a  part  of  the  street,  is  necessary  to  light  the  basement,  and  it  can  be 
made  safe  by  a  railing,  or  otherwise,  it  is  the  duty  of  the  owner 
making  the  platform,  to  nse  ordinary  care  and  diligence  to  make 
and  keep  such  opening  reasonably  safe.    Tomle  v.  Hampton,  379. 

Meastjbe  of  damages. 

32.  Death  of  child  from  negligence — pecuniary  ability  of  father. 
In  an  action  by  the  father,  as  administrator  of  the  estate  of  his  de- 
ceased son,  against  a  railway  company,  for  negligence  resolt-ingr  in 
the  death  of  the  son,  where  there  is  no  pretense  that  such  son,  on 
account  of  tender  years  or  want  of  mental  capacity,  was  incapable 
of  taking  care  of  himself,  the  defendant  will  not  hare  the  right  to 
prove  that  the  plaintiff  was  a  man  of  wealth  at  and  before  the  time 
of  the  accident.    Illinoia  Central  Railroad  Co,  v.  Sluter,  Admr.  91. 

33.  ProHpective  services  of  infant  eon,  aa  an  element  of  damages. 
In  such  case,  the  court  refused  to  instruct  the  jury  that  the  father 
is  entitled  to  the  earnings  and  services  of  his  minor  son  until  the 
latter  is  twenty-one  years  of  age,  and  the  jury  has  no  right  to  allow 
for  any  loss  of  services  or  earnings  of  the  son  during  the  period 
of  his  minority :  Held,  that  the  instruction  was  properly  refused. 
Ibid.  91. 

NEW  TRIALS. 
Newly  disoovebed  eyidenoe. 

1.  To  obtain  a  new  trial  on  the  ground  of  newly  discovered  evi- 
dence the  party  must  show  due  diligence  to  discover  and  produce 
the  new  evidence,  and  it  must  be  decisive  in  its  character,  and  not 
merely  cumulative.    Plumb  v.  Campbell,  101. 

2.  To  entitle  a  party  to  a  new  trial,  on  the  ground  of  newly  dis- 
covered evidence,  he  must  show  that  such  evidence  could  not  have 
been  procured  at  the  trial  by  the  use  of  reasonable  diligence.  The 
fact  that  he  did  not  believe  evidence  would  be  given  upon  an  issue 
made,  furnishes  no  excuse  for  not  being  prepared  to  meet  it.  Chap- 
man  v.  Chapman,  386. 

NOTICE. 

GUABANTT— AS  TO  SALE  OP  BECUBITIES. 

1.  Principal  and  a^ent^aale  by  the  former — noHee.  Where  an 
agent  employed  to  make  sale  of  bonds  guarantees  a  sale  within  a 
given  time  at  a  certain  price,  and  fails  to  perform  on  reqnesty  the 
principal  may  sell  the  bonds  at  the  best  price  he  can  get,  without 
notice  to  the  agent,  and  hold  him  for  the  difference  in  the  price, 
with  interest.    Plumb  v.  Campbell,  101. 

PiTBOHABEB — ^WITH  AND  WITHOUT  NOTIOB. 

2.  Of  what  notice  will  be  imputed  to  him.  See  PTJBCHASEBS,  1, 2. 
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SPECIAIi  ASSESSMENT. 

3.  Notice  as  to  confirmation — defects  in  notice  cured  by  appear' 
ance.    See  SPECIAL  ASSESSMENTS,  1. 

Tax  sale  and  time  of  redemption. 

4.  Requisites  of  the  notice,  and  its  sufficiency.  See  TAXATION 
AND  TAX  TITLES,  6,  7. 

NUISANCE. 

Jubisdiction  in  chancery.   . 

1.  Of  the  basis  thereof.  The  jurisdiction  of  courts  of  equity  over 
the  subject  of  private  nuisances  is  not  an  original  one.  It  does  not 
arise  from  the  mere  fact  that  a  nuisance  exists,  but  results  from  cir- 
cumstances which  call  it  into  exercise  upon  other  grounds,  such  as 
irreparable  mischief,  or  of  suppressing  oppressive  and  interminable 
litigation,  or  of  preventing  multiplicity  of  suits.  Oswald  v.  Wolf^ 
200. 

2.  To  entitle  a  party  to  equitable  relief  against  a  private  nuisance 
before  resorting  to  a  court  of  law,  his  case  must  be  clear,  so  as  to  be 
free  from  all  substantial  doubt  as  to  his  right  to  relief.  In  doubtful 
cases  he  will  be  turned  over  to  his  legal  remedy.  To  entitle  him  to 
come  into  a  court  of  equity  in  the  first  instance,  there  must  be  "a 
strong  and  mischievous  case  of  pressing  necessity.*'    Ibid.  200. 

Obstructino  private  right  op  way. 

3.  Whether  equity  will  interpose.  Where  one  has  not  for  a  long 
time  been  in  the  quiet  and  iminterrupted  enjoyment  of  a  private 
right  of  way  over  the  land  of  another,  or  his  right  has  not  been 
established  at  law,  or  is  not  clear,  but  is  disputed  and  doubtful,  a 
court  of  equity  will  not  enjoin  another,  claiming  adversely,  from 
obstructing  such  right  of  way.    Ibid.  200. 

Upon  leased  premises. 

4.  Who  liable  for  injury  therefrom — the  landlord  or  the  tenant. 
As  a  general  rule,  the  occupant,  and  not  the  owner,  is  responsible 
for  injuries  arising  from  a  failure  to  keep  the  premises  in  a  proper 
state  of  repair.  But  when  premises  are  let  with  a  nuisance  upon 
them,  by  means  of  which  the  injury  complained  of  is  received,  the 
owner  or  landlord  will  be  liable.    Tomle  v.  Hampton,  379. 

5.  The  owner  of  a  lot  erected  a  building  thereon,  with  the  front 
six  feet  back  from  the  street,  with  a  basement  under  the  same.  He 
laid  a  stone  flagging  between  the  building  and  the  sidewalk,  thus 
forming  a  stone  walk  or  platform  six  feet  wide,  slightly  raised  above 
the  level  of  the  sidewalk.  It  was  necessary  to  step  up  on  this  plat- 
form to  enter  the  stores  in  the  building,  and  persons  along  the  side- 
walk walked  over  it,  and  stood  upon  it  to  look  into  the  show  windows 
put  into  the  building  by  the  owner.    Just  below  the  show  window 
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there  was  an  opening  to  the  basement,  five  feet  long  and  ten  inches 
wide,  to  admit  light  to  the  basement,  the  opening  being  left  un- 
guarded and  unprotected,  by  a  railing  or  otherwise.  In  this  con- 
dition the  store  was  rented  to  tenants,  and  a  person,  in  looking  in 
the  show  window  after  dark,  fell  into  the  opening  and  was  injured : 
Held,  that  the  owner  of  the  building  was  liable  for  the  injuir. 
Tomle  V.  Hampton^  379. 

6.  In  such  case,  the  owner  was  the  author  of  the  nuisance,  and 
being  such  author,  when  he  leased  the  premises  he  was  guilty,  in 
law,  of  continuing  the  nuisance,  and  was  liable  for  the  damages  it 
occasioned.    Ibid.  379. 

OATHS. 
Administebing  oaths. 

1.  Power  of  town  clerk.  Section  112,  of  article  12,  of  the  Township 
law,  provides  that  the  town  clerk  may  administer  oaths  and  take 
affidavits  in  all  cases  required  by  law  to  be  administered  to  or  taken 
by  town  oificers,  but  there  is  no  general  law  empowering  him  to 
administer  oaths  in  other  cases.  Shreve  et  al,  v.  Town  of  Cicero,  226. 

2.  The  special  charter  of  a  town  provided,  that  in  proceedings 
to  levy  a  special  assessment  the  commissioners  selected  to  make 
the  assessment  might  be  sworn  before  the  town  clerk.  The  town, 
however,  adopted  article  9  of  the  act  relating  to  cities  and  villages: 
Held,  that  as  the  provision  in  the  charter  was  not  repugnant  to  any- 
thing in  that  article,  the  town  clerk  might  properly  administer  the 
oath  to  the  commissioners  appointed  to  make  a  special  assessment. 
Ibid.  226. 

OEDINANCES. 
Of  theib  authentication. 

1.  Mayor*8  certificate — of  its  proper  office.  The  eignatxue  of  the 
mayor,  when  he  approves  an  ordinance,  is  no  part  of  the  ordinance 
itself,  any  more  than  are  the  minutes  of  the  proceedlogs  of  the  city 
council  in  which  is  recorded  the  vote  by  which  the  ordinaace  was 
pa.ssed.  It  is  merely  the  evidence  of  his  approval.  Terre  HauU 
and  IndianupoUa  Railroad  Co.  v.  Voelker,  540. 

2.  What  an  ordinance  should  show  on  its  face.  While,  under  the 
charter  of  the  city  of  East  St.  Louis,  an  ordinance  can  have  no  val- 
idity until  it  has  been  passed  by  the  council,  and  then  placed  in 
the  mayor's  office,  and  afterward  approved  and  signed  by  him,  or 
retained  without  action  beyond  the  prescribed  period,  or  passed 
over  his  veto  by  a  call  of  the  ayes  and  noes,  yet  the  oi*dinance  need 
not  bear  on  its  face  the  evidence  of  all  or  any  of  these  proceedings, 
except,  of  course,  when  it  is  signed  by  the  mayor  such  signatnre 
will  necessarily  appear.    Ibid.  540. 
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3.  Under  a  city  charter,  which  provides  that  "all  ordinances  and 
resolutions  of  the  city  may  be  proven  by  the  seal  of  the  corporation," 
etc.,  a  copy  of  an  ordinance  certified  to  be  such  by  the  city  clerk, 
and  authenticated  by  the  corporate  seal,  is  competent  evidence 
tending  to  show  that  the  ordinance  had  been  duly  passed  by  the 
city  council,  and  had  gone  into  effect  in  some  one  of  the  modes 
prescribed  by  the  charter.  Terre  Haute  and  Indianapolis  Railroad 
Co.  V.  Voelker,  540. 

PARENT  AND  CHILD. 
Stbf-childben. 

1.  Duties  and  obligations  of  the  step-father,  A  husband  is  not 
bound  to  accept  into  his  family  the  children  of  his  wife  by  a  former 
husband,  but  if  he  does  so  voluntarily,  so  long  as  the  relation  is 
permitted  to  exist  he  assumes  the  duties  and  obligations  of  a  par- 
ent. A  person  in  loco  parentis  means  a  person  taking  upon  himself 
the  duty  of  a  father  to  make  provision  for  the  child.  Capek  v. 
Kropik  et  aL  509. 

2.  Earnings  of  step-children — rights  of  step-father.  If  a  step- 
father, after  the  death  of  his  wife,  does  not  stand  in  loco  parentis 
to  her  minor  children,  their  earnings,  at  least  over  and  above  the 
amount  necessarily  expended  for  their  maintenance,  if  applied  by 
him  in  discharge  of  an  incumbrance  on  real  estate  which  belonged 
to  him  and  his  wife  at  her  death  as  tenants  in  compaon,  will  inure 
to  the  benefit  of  such  children  succeeding  to  their  mother's  half  of 
the  estate.  He  would  then  be  their  trustee  in  the  application  of 
fluch  fund.  But  if  he  stands  in  loco  parentis  to  his  step-children, 
he  will  be  liable  for  their  support,  and  entitled  to  their  earnings 
while  that  relation  continues.    Ibid.  509. 

Gift. 

3.  Whether  to  be  so  regarded-^elations  between  the  parties  con- 
sidered.   See  GIFT,  1,  2,  3. 

PARTIES. 

On  BIUj  TO  70BECL0SB. 

1.  Who  may  sue.  Where  a  mortgagee  enters  Into  an  agreement 
with  another  to  transfer  to  the  latter  a  small  portion  of  the  mort- 
gage debt,  retaining  the  legal  title  and  the  larger  part  of  the  equi- 
table interest,  the  mortgagee  may  properly  file  his  bill  to  foreclose 
the  mortgage  in  his  own  name.  And  when  such  assignee,  at  the 
hearing,  is  made  a  party,  and  answers,  consenting  to  tlie  decree,  he 
will  be  estopi>ed  from  elsewhere  asserting  liability  to  himself  under 
the  mortgage.    Boone  et  al.  v.  Clark  et  al.  466. 
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BHiIi  TO  SET  ASIDE  A  OAMBDINa  GOKTBAOT. 

2.  Who  may  complain,  aa  a  ''person  interested.'*  See  OON- 
TBACTS,  20. 

In  mandamus. 

3.  At  whose  instance  the  writ  may  issue.    See  MANDAMUS,  4. 

In  quo  warranto. 

4.  In  proceeding  against  a.corporation  ets  such — or  against  per- 
sons who  unlawfully  assume  to  he  a  corporation.  See  QUO  WAB- 
EANTO,  1,  2. 

Presumption. 

5.  Jn  support  of  judgment,  that  there  were  proper  parties.  See 
ADMINISTEATION  OF  ESTATES,  6. 

PAETITION. 

Settling  questions  of  title. 

1.  Where  the  court  obtains  jurisdiction  of  a  proceeding  for  the 
partition  of  land,  it  Is  authorized  by  the  statute  to  proceed  to  settle 
questions  of  controverted  title  between  the  i>artles,  and  to  yest 
titles  by  its  decree.  It  may  also  remove  clouds  upon  the  title  to 
the  premises,  even  though  the  defendants  holding  adversely  under 
such  clouds  are  in  possession  of  the  property.  Moti  et  aL  v.  Dan- 
ville  Seminary  et  a^,  403. 

PAETNEESHIP. 

Whether  the  relation  exists. 

1.  A  contract  construed.  A  entered  into  a  contract  with  B,  b> 
which  the  former  agreed  to,  and  did,  advance  $20,000  to  B,  to  be 
invested  for  five  years  in  the  business  of  the  latter,  who  was  to 
credit  A  with  the  earnings  of  such  sum,  in  the  proportion  It  bore 
to  the  whole  amount  Invested  in  the  business,  and  it  was  agreed 
that  an  Inventory  should  be  taken  of  B's  stock  and  assets,  to  fix  such 
proportion,  and  that  A  might  draw  against  his  prospective  earn- 
ings a  sum  not  exceeding  ten  per  cent  of  his  investment,  payable 
quarterly,  and  that  the  rate  of  interest  which  the  capital  should 
draw  from  expense  should  not  exceed  seven  per  cent,  and  the  com- 
pensation to  B  for  services  should  not  exceed  $6000  per  annum: 
Held,  that  this  did  not  constitute  them  partners;  that  the  business 
belonged  to  B,  who  had  the  sole  right  to  manage  and  control  it, 
and  that  A's  right  was  against  B  for  the  profits,  and  finally  for 
repayment  of  the  $20,000.     Williams  et  al,  v.  Fletcher,  356. 

Books  of  account  of  the  firm. 

2.  As  showing  the  course  of  dealings,  and  the  state  of  the  account 
between  the  partners.  Although  partners  enter  into  a  written  agree- 
ment, stating  the  terms  on  which  the  business  is  to  be  conducted. 
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yet  if  there  be  a  long  course  of  dealing,  or  a  course  of  dealing  not 
long,  but  still  so  long  as  to  demonstrate  that  they  have  all  agreed  to 
change  the  terms  of  the  original  written  agreement,  they  may  be 
held  to  haye  changed  these  terms  by  their  conduct.  Snch  course 
of  dealing  may  be  shown  by  the  partnership  books.  Oregg  y. 
Hord,  613. 

3.  Where  a  partner  knows  of  charges  against  the  firm  upon  the 
books  of  the  firm,  and  makes  no  objection  or  complaint  against 
them  as  being  improper,  and  repeated  balances  have  been  struck 
from  such  books,  of  the  partnership  accounts,  the  master,  in  stating 
the  partnership  account,  will  be  warranted  in  holding  that  such 
books  contain  a  true  statement  of  the  partnership  affairs,  and  in 
adopting  the  Tarious  entries  therein  made.    Ibid.  613. 

Fabtkebship  in  lani>b. 

4.  Prior  mortgage  for  purchaee  moneu — lande  bought  for  sale  and 
profit — rights  as  between  the  parOeSf  and  third  persona.  The  per- 
son in  whose  name  a  body  of  lands  was  purchased,  executed  an 
instrument  in  writing,  reciting  "that  the  four  hundred  and  sixacrea 
this  day  bought  of  H.  F.  C,  by  me,  in  my  name,  is  one-half  the 
prox)erty  of  H,  he  having  bought  the  one-half  and  paid  the  one- 
half  of  the  cash  payment,  *  *  *  and  as  the  same  is  sold,  he  is 
to  have  one-half  of  the  profits ;"  and  also  a  similar  writing  to  C,. 
M  and  G:  Held,  that  such  writings  only  bound  the  maker  to  pay 
to  H,  and  to  H,  M  and  C,  each  their  proper  x>ortion  of  the  net  profits 
ai;^sing  from  the  sale  of  the  land,  and  not  to  convey  the  same,  and 
that  as  the  land  was  bought  as  an  article  of  commerce,  and  for 
speculation,  a  court  of  equity  would  regard  it  as  personal  property 
among  the  partners  interested  in  the  profits.  Boone  et  al.  v.  Clark 
et  aL  466. 

5.  A  bought  of  B  a  tract  of  land  for  $100,000,  of  which  sum  $10,000 
was  paid  down,  and  notes  were  given  for  the  residue,  secured  by 
deed  of  trust  on  the  land.  Afterward,  A  gave  G  a  written  declaration 
of  trust,  reciting  therein  that  one-half  of  such  land  was  the  prop- 
erty of  G,  he  having  x)aid  one-half  of  the  cash  payment,  and  stating 
that,  as  the  land  was  sold,  C  was  to  have  one-half  of  the  net  profits. 
G  made  various  other  payments  on  the  purchase,  and  assigned  his 
contract  with  A  to  D,  to  secure  a  debt,  and  D  sold  the  same  to  E 
and  F,  To  secure  the  note  of  E,  A  gave  a  second  mortgage  on  a 
part  of  the  land,  in  which  he  covenanted  that  he  was  seized  in  fee, 
and  that  the  premises  were  free  from  liens,  etc.,  but  it  was  expressly 
stipulated  that  the  mortgage  or  trust  deed  was  made  subject  to  his 
prior  mortgage  to  B :  Held,  that  under  A's  declaration  of  trust  in 
favor  of  G,  neither  G  nor  his  assignees  could  be  permitted  to  assert 
title  or  equities  against  A*s  trust  deed  given  to  secure  the  purchase 
money,  and  that  all  the  rights  acquired  under  the  declaration  of 
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trust  were  in  subordination  to  the  purchase  money  trust  deed. 
Boone  el  al,  v.  Clarh  et  ah  466. 

6.  A  party  taking  a  deed  to  land  in  his  own  name,  i)aid  a  part 
of  the  purchase  money,  and  secured  the  residue  by  deed  of  trust 
on  the  land.  On  the  same  day  he  gave  H  a  writing,  showing  the 
advance  by  the  latter  of  half  of  the  sum  paid,  and  that  he  was  to 
receive  one -half  of  the  net  proceeds  of  sales  of  the  land.  R  after- 
ward  succeeded,  by  assignment,  to  one-half  of  H's  interest :  Held^ 
that  H's  interest  was  one  in  the  profits,  if  any,  to  be  derived  from 
the  sale  of  the  lands  purchased,  and  that  R  took  one-half  of  that 
interest,  charged  with  the  payment  of  the  unpaid  purchase  money, 
and  no  interest  in  the  land  itself.    Ibid.  466. 

7.  Where  one  buys  land  in  his  own  name,  giving  others  an  inter- 
est in  the  net  profits  of  any  sales  he  may  make,  thus  making  them. 
partners  in  such  profits,  and  gives  the  grantor  a  mortgage  on  the 
land  to  secure  the  unpaid  purchase  money,  and  the  person  so  hold- 
ing the  legal  title  plats  a  part  of  the  land  and  makes  sales  of  some 
of  the  lots,  and  makes  payments  out  of  the  proceeds  of  such  sales, 
the  other  partners  will  have  the  right  to  compel  the  mortgagee  to 
apply  all  moneys  paid  on  the  indebtedness,  or  which  come  to  his 
hands  and  with  which  he  is  justly  chargeable,  and  to  charge  him 
with  any  securities  or  proi)erty  which  he  has  appropriated  or  re- 
ceived the  benefit  of,  and  such  as  may  be  lost  by  reason  of  his  not 
having  properly  applied  them  ;  but  with  respect  to  one  of  the  part- 
ners and  his  assignees,  the  mortgagee  will  not  be  chargeable  with 
the  control  and  management  of  the  business  by  the  mortgagor 
partner,  nor  responsible  to  them  for  any  application  by  him  of  the 
funds  derived  from  the  sale  of  the  premises.    Ibid.  466. 

PHYSICIANS.    See  PRACTICE  OF  MEDICINE,  1  to  6. 

PLEADING. 
Cambying  demubber  baok. 

1.  To  tchat  pleading.  The  general  rule  is,  that  a  court  will  not, 
in  carrying  a  demurrer  back,  8usta.in  it  to  a  pleading  of  the  adverse 
party,  to  which  a  demurrer  has  already  been  overruled.  People 
ex  reU  Weber  et  al.  v.  City  of  Spring  Valley  et  al.  169. 

2.  Decla/ration  not  supporting  judgment.  But  if  the  declaration 
is  so  defective  as  not  to  support  the  judgment,  that  may  be  availed 
of  on  error,  or,  in  the  case  of  an  information  in  the  nature  of  a 
quo  warranto,  the  trial  court  may  dismiss  the  information,  even 
after  a  demurrer  thereto  has  been  overruled  and  the  defendant  has 
pleaded  over.     Ibid.  160. 
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Matters  to  be  speciaIiLY  pi^eaded. 

3.  Resciaaian  of  coniracL  See  PLEADING  AND  EVIDENCE, 
5  to  9. 

In  MAin>AHX7S. 

4.  Of  the  pleadings  and  practice.    See  MANDAMUS,  6. 
In  quo  wabbanto. 

5.  Replication  inconaiatent  with  the  information — is  a  departure. 
See  QUO  WAKBANTO,  4. 

PLEADING  AND  EVIDENCE. 
Under  stipulation. 

1.  As  to  evidence  under  general  isaue.  In  an  a<)tlon  of  assnmpsit 
against  several  branches  of  a  benevolent  society,  including  the 
order  itself,  upon  a  certificate  of  membership  in  the  nature  of  a 
polic^r  of  life  insurance,  the  defendants  filed  the  general  issue,  not 
verified  by  affidavit,  and  it  was  stipulated  between  the  parties  that 
the  defendants  might  introduce  proof  of  all  matters  under  the  plea, 
which  they  might  do  had  the  same  been  specially  pleaded :  Held, 
that  the  language  of  the  stipulation  was  not  broad  enough  to  cover 
pleas  verified  by  affidavit  and  in  abatement,  which  are  required  by 
sections  33  and  35  of  the  Practice  act.  Supreme  Lodge  of  Ancient 
Order  of  United  Workmen  et  al.  v.  Zuhlke,  298. 

ACTIOK  against  SEVERAIi. 

2.  Cauee  of  action  against  all — of  the  pleadings  required.  In  order 
to  recover  in  an  action  ex  contractu  against  several,  a  cause  of  action 
must  be  established  against  all  the  defendants,  even  though  none 
of  them  may  have  put  their  joint  liability  in  issue  by  plea  in  abate- 
ment, or  a  plea  in  bar,  verified  by  affidavit.  In  such  case  no  re- 
covery can  be  had,  even  in  the  absence  of  such  a  plea  as  is  required 
by  section  35  of  the  Practice  act,  if  the  evidence  shows  affirmatively 
that  the  defendants  are  not  liable  jointly.    Ibid.  298. 

Belevangy  op  testimony. 

3.  Under  the  iaattea.  On  bill  for  a  divorce  by  a  wife  against  her 
husband,  on  the  groimd  of  his  adultery,  the  only  issues  made  and 
submitted  to  the  jury  were,  whether  the  wife  was  a  resident  of  the 
State  for  the  requisite  i)eriod,  and  whether  the  charge  of  adultery 
was  true.  On  the  trial,  the  defendant  offered  in  evidence  letters  of 
his  wife,  written  to  him,  in  which  she  admitted  that  she  had  pro- 
cured a  miscarriage  upon  herself,  and  declared  she  would  bear  no 
more  children  to  him,  and  indirectly  consented  to  his  committing 
adultery,  which  the  court,  on  objection,  refused  to  admit :  Held, 
that  under  the  issues  the  evidence  was  wholly  irrelevant,  and  there- 
fore properly  excluded.     Chapman  v.  Chapman,  386. 
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AliLEGATIONS  AOT)  PBOOFS. 

4.  Generally.  A  pleading  must  be  constmed  most  strongly 
against  the  pleader,  and  facts  not  alleged  will  be  presumed  not  to 
exist.  The  plaintiff  must  recover,  if  at  all,  upon  the  case  made  by 
his  declaration.    Dougherty  v.  Catlett,  431. 

6.  Rescission  of  contract — to  he  specially  pleaded — allegations  and 
proofs.  Where  the  plaintiff's  right  of  action  at  law  depends  upon 
the  fact  of  a  mutual  rescission  of  a  contract  for  the  sale  of  land,  he 
must  allege  that  fact  in  his  declaration,  or  facts  from  which  a  re-  I 

scission  must  be  necessarily  implied.    He  can  not  recover  upon  &  | 

theory  not  supported,  by  his  declaration.    Ibid.  431. 

6.  Jt  is  the  general  rule,  that  in  all  cases,  civil  or  criminal,  the  I 
evidence  must  be  confined  to  the  points  in  issue ;  but  there  is  a  | 
greater  reason  for  strictly  enforcing  the  rule  in  criminal  cases  than  , 
in  civil  cases.    Farris  v.  People,  521.                                     .  ! 

7.  No  fact  which,  on  principles  of  sound  logic,  does  not  sustain 

or  impeach  a  pertinent  hypothesis,  is  relevant,  and  no  such*  fact  I 

should  therefore  be  admitted  as  evidence  on  the  trial,  unless  other- 
wise provided  by  some  positive  prescription  of  law.    Ibid.  521. 

8.  This  rule  excludes  all  evidence  of  collateral  facts,  or  those 
which  "iare  incapable  of  affording  any  reasonable  presumption  or 
inference  as  to  the  principal  fact  or  matter  in  dispute,  for  the  reason 
such  evidence  tends  to  draw  away  the  minds  of  the  jurors  ftom  the 
point  in  issue,  and  excite  prejudice,  and  mislead  them,  and  because 
the  adverse  party,  having  no  notice  of  such  course  of  evidence,  is 
not  prepared  to  rebut  it.    Ibid.  521. 

9.  A  bill  was  filed  to  foreclose  a  deed  of  trust  given  on  a  tract  of 
land  upon  which  a  railway  company  had,  by  grant,  a  right  of  way, 
but  neither  the  original  bill,  nor  any  of  the  subsequent  pleadings, 
in  any  way  sought  to  defeat  the  right  of  the  railway  company  to 
the  right  of  way,  except  that  it  was  included  in  and  subject  to  the 
original  trust  deed,  and  no  issue  was  raised  by  the  pleadings  under 
which  the  validity  of  the  company's  deed  could  be  attacked :  Held, 
that  evidence  offered  to  show  the  breach  of  a  condition  subsequent 
in  the  company's  deed  was  properly  excluded.  Boone  et  al.  v.  Clark 
et  al.  466. 

POSSESSION. 

POSSERSION  OF  LAND. 

As  evidence  of  title — and  of  evidence  in  rebuttal  (hereof.  See  EJECT- 
MENT, 1,  2. 
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PBACTICE. 

ObDEB  of  TBYIKa  CAUSES. 

1.  Placing  cause  on  the  calender  for  trial.  Where  a  cause  has 
once  been  placed  upon  the  calendar  and  assigned  a  number,  in  the 
absence  of  proof  that  it  was  assigned  a  wrong  place,  or  that  a  new 
calendar  is  in  course  of  preparation,  there  will  be  no  error  in  refus- 
ing a  motion  to  strike  the  case  from  the  list  set  for  trial  on  a  par- 
ticular day,  and  place  the  same  on  the  calendar.  This  court  can 
not  take  judicial  notice  of  the  rules  of  practice  in  the  trial  courts. 
Anderson  v.  McCormick,  308. 

2.  Waiver  of  objection  to  trying  case  out  of  its  order.  "Where  a 
•case  has  once  been  tried,  and,  after  a  new  trial  is  granted,  is  set  for 
trial  a  few  days  later,  but  during  the  same  term,  if  the  parties  go 
into  trial  without  objection,  this  will  amount  to  a  waiver  of  an  ob- 
jection that  the  cause  was  tried  out  of  its  order,  or  that  the  cause 
should  not  be  tried  a  second  time  at  the  same  term.    Ibid.  308. 

Tbiaij  by  the  couet. 

3.  Preserving  questions  of  law,  11  a  party  desires  to  preserve 
the  rulings  of  the  court  trying  a  case  without  a  jury,  in  its  applica- 
tion of  the  law  to  the  facts,  he  should  submit  to  the  court  formal 
propositions  of  law,  and  except  to  the  ruling  thereon,  if  adverse. 
Merrimac  Paper  Co.  v.  Illinois  Trust  and  Savings  Bank  et  aL  296. 

Spectpic  objection. 

4.  As  a  waiver  of  all  other  objections.  A  specific  objection  to 
evidence  based  solely  upon  a  particular  fact,  is  strictly  a  waiver  of 
all  objections  based  upon  other  facts  not  specified  or  relied  on. 
This  rule  is  based  upon  the  equitable  consideration,  that  if  the 
other  objections  had  been  made  it  might  have  been  in  the  power 
of  the  party  offering  the  evidence  to  obviate  them.  Terre  Haute 
and  India^Mtpolis  Railroad  Co.  v.  Voelker,  540. 

5.  A  certified  copy  of  an  ordinance,  when  offered  in  evidence, 
was  objected  to  on  the  specific  ground  that  it  was  not  signed  by 
the  mayor  and  city  clerk  of  the  city.  The  charter  provided  three 
modes  by  which  ordinances  passed  might  become  operative  :  First, 
by  the  approval  of  the  mayor,  evidenced  by  his  signature ;  second, 
by  a  majority  vote  of  the  council  on  reconsideration,  after  being 
returned  by  the  mayor,  with  his  objections ;  and  third,  by  being 
retained  by  the  mayor  more  than  five  days :  Held,  that  the  objec- 
tion was  properly  overruled,  as  it  did  not  cover  all  the  modes  by 
which  the  ordinance  might  have  become  operative.    Ibid.  540. 

6.  In  such  case,  if  It  had  been  objected  that  the  ordinance  had 
not  gone  into  effect  in  either  of  the  modes  provided  by  the  char- 
ter, the  party  offering  the  same  might  have  been  able  to  show  that 
it  had  been  passed  over  the  mayor's  veto,  or  that  it  had  become 
operative  by  his  retaining  it  more  than  five  days  without  signing  it. 
Ibid.  540. 
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PRACTICE.    Continued. 
Exclusion  of  eyidenge. 

7.  Who  may  eomp  lain,  A  party  who  does  not  offer  evidence  which 
the  court  excludes,  and  who  makes  no  exception  to  the  ruling,  can 
not  assign  such  ruling  lor  error.    Boone  et  al.  v.  Clark  et  at.  466. 

Measube  of  damages. 

8.  How  the  question  may  be  presented  —  as  a  quection  of  lav. 
Whether  the  plaintiff  in  an  action  for  negligently  causing  the  death 
of  another,  under  the  evidence,  is  entitled  to  recover  more  than 
nominal  damages,  is  a  question  that  may  be  raised  by  appropriate 
instructions,  if  it  be  desired  to  have  that  question  reviewed  in  this 
court.     City  of  Salem  v.  Harvey,  Admx.  344. 

iMPnOPER  BEMABKS  OP  COUNSEL  TO  JUEY. 

9.  No  ruling  in  the  trial  court.  In  the  closing  argument  to  the 
jury,  plaintiffs  counsel  made  remarks,  prejudicial  to  the  defendant, 
not  authorized  by  any  evidence.  Defendant's  counsel  objected  to 
the  remarks,  and  the  court  promptly  said,  ''Counsel  will  confine 
his  remarks  to  what  is  in  the  record,"  but  made  no  ruling  sustain- 
ing what  had  been  said :  Held,  that  the  record  presented  no  ques- 
tion involving  the  improper  remarks,  the  court  having  made  no 
ruling  as  to  their  propriety.    HoUoway  v.  Johnson,  367. 

Judgment  after  death  of  defendant. 

10.  Remedy  to  set  aside  such  judgment.  The  rendering  of  judg- 
ment against  a  deceased  defendant  after  plea  filed  is  an  error  in 
fact,  which,  by  section  67  of  the  Practice  act,  may  be  reached  and 
corrected,  upon  motion,  at  any  time  within  five  years.  A  motion 
in  the  trial  court  to  vacate  such  a  judgment  is  a  direct  proceeding, 
and  calls  in  question  its  legality,  and  it  is  error  to  refuse  such  mo- 
tion when  it  is  made  to  appear  that  the  defendant  was  dead  when 
the  judgment  was  rendered.    Claflin,  Exr.  et  al.  v.  Dunne,  241. 

Directing  what  the  verdict  sHAiiL  be. 

11.  The  asking  of  an  instruction  to  find  for  the  defendant  is  in 
the  nature  of  a  demurrer  to  the  evidence,  and  is  equivalent  to  an 
admission  upon  the  record  of  every  fact  and  every  conclusion  in 
favor  of  the  opposite  party  which  the  evidence  conduces  to  prove, 
— in  other  words,  every  fact  which  the  jury  might  have  inferred 
from  it  in  favor  of  such  opposite  party.  Such  an  instruction  should 
not  be  given  excox^t  when  there  is  a  substantial  failure  of  evidence 
tending  to  prove  the  plaintiff's  cause  of  action,  or  some  material 
fact  noct'ssary  to  establish  it.  Chicago  and  Northwestern  Ry.  Co.  v. 
Dunleavy,  Admx.  i:J2. 

12.  In  considering  the  propriety  of  an  instruction  to  find  for  the 
defendant,  the  court  has  nothing  to  do  with  any  question  as  to  the 
prcpondorance  of  the  evidence,  or  the  credibility  of  the  witneases, 
or  the  force  to  be  given  to  the  e\idence  having  a  tendency  merely 
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PHACTICE.    DiBECTiNG  WHAT  THE  VERDICT  SHALL  BE.    Continued, 

to  impeach  their  veracity.  The  only  question  is,  whether  any  evi- 
dence was  given,  which,  if  true,  tended  to  support  a  verdict  for  the 
plaintiff.   Chicago  and  Northwestern  Ry.  Co,  y,  Dunleavy,  Admx,  132. 

13.  Where  the  evidence  given  at  the  trial,  with  all  legitimate 
inferences  that  may  be  legally  and  justifiably  drawn  therefrom, is 
insufficient  to  support  a  verdict  for  the  plaintiff,  so  that  if  such  a 
verdict  be  returned  it  must  be  set  aside,  the  court  is  not  bound  to 
submit  the  case  to  a  jury,  but  may  and  should  direct  a  verdict  for 
the  defendant.  Chicago  and  Alton  Railroad  Co,  v.  Adler,  Admr,  335. 

14.  Where  there  is  evidence  tending  to  prove  the  plaintiffs  case, 
or  sufficient  to  present  a  proper  case  to  the  jury,  an  instruction  to 
find  for  the  defendant  will  be  properly  refused.  Hodges  y.Bearse,  87. 

15.  W^here  the  plaintiff  in  ejectment  has  made  out  a  prima  facie 
case  by  his  proofs,  and  there  is  no  rebutting  evidence,  it  is  proper 
for  the  court  to  instruct  the  jury,  as  a  matter  of  law,  to  find  for  the 
plaintiff.    Anderson  v.  McCormick,  308. 

16.  On  the  trial  of  a  cause  the  court  instructed  the  jury,  that  if 
they  believed,  from  the  evidence,  that  the  plaintiff,  by  agreement, 
took  certain  stallions  of  defendant  to  stand  during  the  spring  sea- 
son,  for  the  compensation  of  one-half  of  what  should  be  realized 
from  them,  and  that  plaintiff  stood  said  horses  for  the  defendant, 
and  that  there  was  realized  out  of  said  transaction  a  certain  amount 
of  money,  then  the  plaintiff  was  entitled  to  recover  one-half  of 
said  amount  shown  from  the  proof,  "and  on  this  question  the  jury 
shall  find  for  the  plaintiff."  The  defendant  claimed  that  plaintiff 
was  to  receive  only  one-third  of  the  sum  realized,  and  there  was 
evidence  to  that  effect :  Held,  that  the  latter  clause  of  the  instruc- 
tion was  erroneous,  as  it  left  tlie  jury  no  discretion  but  to  find  this 
issue  for  the  plaintiff.    Holloway  v.  Johnson,  367. 

IH  lCAin>AMI7S. 

17.  Of  the  pleadings  and  practice.    See  MAJNDAMUS,  6. 

PEACTICE  IN  THE  SUPREME  COURT. 
Assignment  op  errok. 

1.  By  whom.  In  replevin  against  a  bank,  described  as  trustee  for 
a  warehouse  company,  the  court  found  the  issues  for  the  defendant, 
and  rendered  judgment  in  the  defendant's  favor,  and  awarded  a 
writ  for  the  return  of  the  property  to  the  bank,  omitting  to  state 
the  character  in  which  the  bank  defended :  Held,  that  this  was 
an  error  of  which  the  plaintiff  could  not  complain,  as  it  could  not 
affect  its  right  whether  the  return  was  ordered  to  the  nominal  or 
beneficial  plaintiff.  Merrimac  Paper  Co.  v.  Illinois  Trust  and  Sav- 
ings Bank  et  al.  296. 
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PKACTICE  IN  THE  SUPREME  COURT.    Continued. 
Of  thb  abstbagt. 

2.  What  it  should  contain,  Where  the  refusal  of  an  instmotion  is 
assigned  for  error,  the  series  of  instructions  given  should  be  set  out 
in  the  abstract,  so  that  this  court  may  see  that  the  one  refused  was 
not  in  effect  given  in  others,  without  having  to  examine  the  record 
for  that  purpose.  If  this  is  not  done,  the  court  may  properly  ref  nae 
to  consider  the  error  assigned.    Chapman  v.  Chapman,  386. 

Oboss-ebbobs. 

3.  Must  be  assigned.  This  court  will  not  consider  cross-errors 
urged  by  the  appellee  or  defendant  in  error,  unless  they  are  as- 
signed on  the  record.  It  is  not  sufficient  to  discuss  them  in  the 
argument.     Capek  v.  Kropik  et  al.  509. 

Ebbob  will  not  always  beyebse. 

4.  Exclusion  of  evidence.  Where  the  evidence  sought  by  ques- 
tions on  cross-examination  proper  in  itself,  is  fully  obtained  in 
answer  to  other  similar  questions,  the  error  of  the  court  in  refusing 
to  allow  the  first  named  questions  to  be  answered,  is  one  which 
does  no  harm,  and  affords  no  ground  of  reversal.  Tudor  Iron  Works 
v.  Weber,  535. 

Entebing  the  pbofeb  judgment. 

5.  In  an  action  on  a  policy  of  life  insurance,  the  court  below 
rendered  judgment  in  favor  of  the  plaintiff  for  the  amount  named 
in  the  policy,  without  interest.  On  appeal  by  the  defendant,  the 
appellee  assigned  as  a  cross-error  the  refusal  to  allow  interest  from 
the  date  of  notice  of  the  death  of  the  assmred.  This  court,  on  sus- 
taining the  cross-error  assigned,  rendered  judgment  for  the  plain- 
tiff for  the  sum  due,  with  six  per  cent  interest.  Supreme  Lodge  of 
Ancient  Order  of  United  Workmen  et  al.  v.  Zuhlke,  298. 

PRACTICE  OF  MEDICINE. 

Regulation  thebeop. 

1.  Act  of  1887— title  of  the  act.  The  terms  employed  in  the  title 
of  the  act  of  1887,  ''to  regulate  the  practice  of  medicine  in  the  State 
of  Illinois, "  are  sufficiently  broad  and  comprehensive  to  include 
within  its  scope  the  entire  range  of  practice  of  the  medical  profes- 
sion, and  section  11  thereof  is  a  valid  law.  People,  for  use  of  State 
Board  of  Health  v.  Blue  Mountain  Joe,  370. 

2.  Constitutionality  of  act  of  1887.  The  powers  vested  by  the 
statute  in  the  State  Board  of  Health  do  not  fall  within  any  limita- 
tion of  the  power  of  the  legislature  by  either  the  State  or  Federal 
ijonstitution.  They  would  seem  to  fall  clearly  within  the  police 
power  of  the  State.    Ibid.  370. 

3.  Purpose  of  the  act — and  what  embraced  therein.  The  statute  on 
this  subject  was  passed  to  protect  the  health  and  promote  the  wel- 
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X^BACTICE  OF  MEDICINE.    BegttIiATION  thebeof.    Continued. 

fare  of  society,  and  protect  it  from  imposition  and  fraud.  Its  pur-  . 
I)08e  was  to  prohibit  and  punish  fraud,  deception,  charlatanry  and 
quackery  in  the  practice  of  medicine,  and  prevent  empiricism,  and 
to  bring  the  practice  under  such  control,  that,  as  far  as  possible, 
the  ignorant  and  imscientific  practitioner  may  be  excluded.  People, 
for  U8e  of  State  Board  of  Health  v.  Blue  Mountain  Joe,  370. 

4.  Within  the  regulation  of  the  practice  of  medicine  necessarily 
falls  the  right  to  determine,  or  to  provide  means  for  determining, 
who  may  lawfully  exercise  the  right  to  practice  under  the  act,  and 
to  establish  such  rules  as  shall  determine  what  shall  not  be  regarded 
as  legitimate  practice  of  the  profession.    Ibid.  370. 

6.  The  right  to  prescribe  medicines  for  the  cure  of  disease,  and 
to  administer  them,  falls  clearly  within  the  practice  of  medicine ; 
and  the  regulation  of  the  sale  of  drugs  and  nostrums  by  itinerent 
venders  as  clearly  falls  within  the  purpose  of  the  act,  as  expressed 
in  its  title.    Ibid.  370. 

6.  Evidence — competency — in  prosecution  under  act  to  regulate  the 
practice  of  medicine.  On  the  trial  of  an  action  of  debt  against  one 
under  section  11  of  the  act  to  regulate  the  practice  of  medicine,  the 
plaintiff  offered  to  show  that  the  defendant  had  men  traveling  with 
him  to  make  sales  of  his  medicine ;  that  he  professed  at  his  meet- 
ings that  he  could  cure  rheumatism,  kidney  disease,  etc.,  by  the 
use  of  his  medicines,  and  that  he  sold  his  medicines  for  the  cure 
of  such  diseases.  On  objection,  the  coiirt  refused  to  receive  the 
evidence,  and  instructed  the  jury  to  And  for  the  defendant :  Held, 
that  the  proffered  testimony  was  clearly  competent,  as  tending  to 
prove  the  defendant's  guilt.    Ibid.  370. 

PRESUMPTION. 

As  TO  PROPER  PARTIES. 

In  proceeding  by  administrator  for  an  order  to  sell  land  to  pay 
debts.    See  ADMINISTEATION  OF  ESTATES,  6. 

PRINCIPAL  AND  AGENT.    See  AGENCY,  1. 

PRIVATE  WAY. 
When  the  right  will  pass. 

1.  By  implication — and  when  the  right  tpill  expire.  Where  the 
owner  of  land  grants  a  part  -of  it,  so  situated  that  there  is  no  access 
to  it  from  any  street  or  highway  except  over  the  land  of  the  grantor 
or  of  a  stranger,  a  right  of  way  to  the  same  over  the  remaining  land 
of  the  grantor  will  pass  by  implication,  as  a  way  of  necessity.  Such 
a  right  of  way  will  expire  when  the  necessity  for  the  same  ceases,  as, 
where  a  public  street  is  iaid  out  along  and  over  the  land  so  granted. 
Oswald  V.  Wolf  200. 
48—129  iMi. 


Digitized  by  VjOOQ IC 


754  INDEX. 

PRIVATE  WAT.    When  the  bight  wiXii*  pass.    Continued, 

2.  A  deed  construed  aa  granting  a  private  way.  The  oi¥ner  of  a 
tract  of  land  bounded  on  the  east  by  a  street,  conveyed  the  vest 
third  thereof,  the  deed  containing  this  clause:  "And  also  the  right 
of  way  on  a  strip  of  land  fourteen  feet  in  width,  running  east  and 
west,  from  the  one-third  herein  conveyed  to  H.  street,  bounded  by 
two  lines  running  parallel  to  the  center  line  of  the  remaining  two- 
thirds  of  said  tract,  east  and  west,  each  being  seven  feet  distant 
from  the  said  center  line:**  Heldf  that  the  deed  vested  in  the  grantee 
an  easement  in  fee,  in  the  nature  of  a  private  way  over  the  land  of 
the  grantor.    Oswald  v.  Wolf,  200. 

3.  In  such  case,  the  grant  was  not  of  an  alley,  public  or  private, 
and  was  in  no  sense  an  appropriation  of  the  strip  of  land  over 
which  the  right  of  way  ran,  to  the  exclusive  use  of  the  grantee,  but 
was  a  grant  of  a  meie  right  of  way  appurtenant  to  the  land  granted, 
which  vested  in  the  grantor  and  his  grantees  only  a  right  to  pass 
and  re-pass  along  the  prescribed  line  or  route,  between  the  land 
conveyed  and  the  street.    Ibid.  200. 

Tax  title. 

4.  Whether  paramount  to  the  right  of  way,  or  easement,  A  tax 
title,  if  valid,  is  paramount  to  all  other  titles  and  interests  in  the 
land,  and  the  sale  of  a  tract  over  which  a  party  has  a  right  of  way, 
when  valid  and  followed  by  a  proper  deed,  will  cut  off  and  extin- 
guish the  right  of  way.    Ibid.  200. 

Obstbuctino  pbivate  way. 

5.  Whether  equity  vnll  interpose.  Where  one  has  not  for  a  long 
time  been  in  the  quiet  and  uninterrupted  enjoyment  of  a  private 
right  of  way  over  the  land  of  another,  or  his  right  has  not  been 
established  at  law,  or  is  not  clear,  but  is  disputed  and  doubtful,  a 
court  of  equity  will  not  enjoin  another,  claiming  adversely,  from 
obstructing  such  right  of  way.    Ibid.  200. 

PURCHASERS. 
Pubchaseb  with  and  without  notiob. 

1.  Of  vchat  notice  will  he  imputed  to  him,  A  bona  fide  purchaser  or 
incumbrancer  of  the  legal  estate  in  land  will  be  protected  against 
a  prior  equitable  title  of  another  of  which  he  had  no  notice.  So 
when  the  vendor  has  acquired  the  legal  title  fraudulently,  or  holds 
the  legal  title  in  trust  even,  the  bona  fide  purchaser  without  notice 
of  any  defect  in  his  title  growing  out  of  equities  in  some  other  per- 
son, will  be  protected  against  such  equities.  Bobbins  et  al,  v.  Moore 
et  al.  30. 

2.  A  purchaser  of  land  is  presumed  to  have  notice  of  any  defect 
of  title  apparent  upon  the  face  of  his  title  papers  or  by  the  public 
records,  and  will  be  required  to  take  iSotice  of  the  title  or  claims 
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PURGHASEBS.    Pttbohaseb  with  and  MeiTHOUT  notice.    Continued. 
of  persons  in  possession ;  but  he  is  not  required  to  look  for  latent 
defects  in  the  chain  of  conveyances,  when  regular  on  their  face 
and  apparently  conveying  the  legal  title.    Robbina  et  al.  v.  Moore 
et  al.  80. 

3.  The  real  owner  permitting  another  to  appear  as  the  owner.  .  As 
a  general  rule,  applicable  to  property  other  than  negotiable  securi- 
ties, the  vendor  can  convey  no  greater  right  than  he  has.  But  when 
the  true  owner  holds  him  out  or  allows  him  to  appear  as  owner  of 
or  as  having  full  power  of  disposition  over  the  property,  and  inno- 
cent third  persons  are  thus  led  into  dealing  with  such  apparent 
owner,  they  will  be  protected.     Williame  et  al.  v.  Fletcher,  356. 

4.  The  rights  of  innocent  third  persons  in  such  cases  do  not 
depend  upon  the  actual  title  or  authority  of  the  party  with  whom 
they  deal,  but  are  derived  from  the  act  of  the  real  -owner,  which 
precludes  him  from  disputing,  as  against  them,  the  existence  of 
the  title,  which,  through  negligence  or  mistaken  confidence,  he 
caused  or  allowed  to  appear  to  be  vested  in  the  party  making  the 
conveyance.    Ibid.  356. 

Estate  by  the  ctjbtest. 

5.  Purchaser  from  tenant  by  the  curtesy — what  rights  accrue  to 
him.  If  a  sale  is  made  by  a  husband,  of  land  in  which  he  has  an 
estate  by  the  curtesy,  of  which  he  has  never  been  in  the  actual 
possession,  but  his  immediate  or  remote  grantee  takes  possession 
under  the  purchase,  such  act  will  perfect  the  husband's  title  as  ten- 
ant by  the  curtesy,  and  the  vendee  will  have  the  right  to  the  land 
during  the  lifetime  of  the  husband.    Mettler  v.  Miller,  630. 

Pttbohaseb  fbom  a  debtob. 

6.  Subsequent  judgment  and  sale.  Two  years  after  a  party  had 
sold  and  conveyed  a  lot,  judgment  was  recovered  against  him, 
under  which  the  lot  was  sold  and  conveyed  by  the  sheriff :  Held, 
that  the  sheriff's  deed  passed  no  title  paramount  to  that  conveyed 
by  the  defendant  in  the  judgment.    Anderson  v.  McCormich,  308. 

TASINa  SUBJECT  TO  LIEN  FOB  TAXES. 

7.  In  case  land  is  sold  by  the  owner  after  taxes  levied  thereon 
have  become  a  lien,  the  purchaser  will  take  his  title  subject  to  the 
lien ;  but  in  the  absence  of  any  express  or  implied  covenant  or  un- 
dertaking to  pay  the  taxes,  he  will  not  assume  any  legal  liability 
in  respect  to  them.  He  will  stand  in  the  same  relation  to  the  taxes 
as  any  other  grantee  whose  deed  is  made  subject  to  an  existing  in- 
cumbrance.   Oswald  V.  Wolf,  200. 

INYEBSE  OBDEB  OF  ALIENATION. 

8.  Application  of  the  rule  in  the  case  of  successive  mortgages,  etc. 
Bee  MARSHALING  SECURITIES,  4  to  10. 
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QUO  WARRANTO. 
Pasties. 

1.  In  proceeding  against  a  corporation  as  such — or  against  per- 
sons  who  tmlawJuUy  assume  to  he  a  corporation.  Where  an  existing 
corporation  abuses  any  of  its  franchises,  or  usurps  franchises  which 
do  not  belong  to  it,  the  information  should  be  against  the  corpora- 
tion as  such.  But  when  a  body  of  men  or  a  number  of  individuals 
unlawfully  asstmie  to  be  a  corporation,  the  information  should  be 
against  them  as  individuals,  and  not  by  their  assumed  corporate 
name.  This  rule  applies  to  municipal  as  well  as  private  corpora- 
tions.    People  ex  rel.  Weber  et  al.  v.  City  of  Spring  Valley  et  al.  169. 

2.  If  the  information  charges  a  city  with  exercising  a  franchise 
not  authorized  by  it«  charter,  it  is  proper  to  make  the  city  a  party 
defendant  by  its  corporate  name ;  but  if  it  calls  in  question  the 
corporate,  existence  of  the  city  or  the  legality  of  its  organization, 
the  information  mubt  be  brought  against  the  officials  or  individuals 
assuming  to  exercise  the  corporate  powers.    Ibid.  169. 

Admitting  ookpobate  existekce. 

3.  By  proceeding  against  a  corporation  hy  name  admits  its  corpo- 
rate  existence.  The  effect  of  filing  an  information  against  a  corpo- 
ration by  its  corporate  name,  to  procure  a  forfeiture  of  its  charter 
or  to  compel  it  to  disclose  by  what  authority  it  exercises  its  corpo- 
rate franchise,  is  to  admit  the  existence  of  the  corporation.  When, 
therefore,  the  information  is  filed  against  the  respondent  in  its 
corporate  name,  and  process  is  issued  and  served  accordingly,  and 
the  respondent  appears  and  pleads  in  the  same  corporate  character, 
its  corporate  existence  can  not  afterward  be  controverted.  Ibid.  169. 

A  departure  in  pleading. 

4.  Replication  inconsistent  with  the  information.  Where  an  infor- 
mation is  filed  against  a  city  by  its  corporate  name,  replications  to 
pleas,  denying  the  fact  of  incorporation  or  setting  up  facts  impeach- 
ing the  validity  of  its  organization,  are  obnoxious  to  demurrer,  as 
being  inconsistent  with  the  information,  and  as  a  departure  there- 
from.   Ibid.  169. 

Amendment  of  information. 

5.  As  making  it  inconsistent  with  itself.  On  an  information  in  the 
nature  of  a  quo  warranto,  against  a  city,  by  its  corporate  name,  for 
the  purpose  of  calling  in  question  the  legality  of  its  incorporation, 
the  relators  asked  leave  to  amend  the  information  by  inserting  after 
the  name  of  the  city  the  words,  "never  having  been  lawfully  and 
legallj'  incorporated  under  the  laws  of  the  State,"  which  the  court 
refused  to  allow :  Held,  no  error,  as  the  proposed  amendment  would 
have  rendered  the  information  inconsistent  with  itself,  in  admitting 
the  corporate  existence  of  the  city  and  at  the  same  time  denying 
such  existence.    Ibid.  169. 
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SAILROADS. 

PERlOTTINa  CONNECTIONS. 

1.  CoTiatitutional  requirement  By  Hection  5,  article  13,  of  the 
ocfnstitution,  it  is  made  the  legal  duty  of  railroad  companies  to  per- 
mit connections  to  be  made  with  their  tracks,  so  that  any  public 
warehouse,  coal  bank  or  coal  yard  may  be  reached  by  the  cars  on 
their  roads.  The  command  to  allow  such  connection  is  imperative. 
Chicago  and  Alton  Railroad  Co.  v.  Suffem  et  al.  274. 

2.  Side-track  connections — with  coal  mine — severing  the  connection 
— rights  and  remedy  of  owner.  Where  a  railway  company  has  per- 
mitted the  owner  of  a  coal  mine  to  build  a  side-track  connecting 
its  main  track  with  the  mine,  and  continues  for  years  to  furnish  cars 
to  haul  coal  from  the  mine  over  its  line,  such  side-track  must  be 
considered  as  a  part  of  its  line ;  and  if  it  disconnects  such  side- 
track, it  may,  by  mandamus,  be  compelled  to  restore  such  connec- 
tion.   Ibid.  274. 

3.  In  1879  a  railway  company  allowed  the  owners  of  a  coal  mine 
to  build  a  switch  from  its  main  track  to  the  mine,  and  to  use  the 
same  for  eight  years  in  shipping  coal  from  their  mine,  when,  with- 
out right  or  authority,  it  cut  the  switch  loose  from  its  track,  so  that 
its  cars  could  not  reach  such  mine,  and  thereby  refused  any  longer 
to  grant  the  permission  required  by  the  constitution :  Heldy  that 
the  company  was  guilty  of  the  violation  of  a  public  duty,  and  that 
mandamus  would  lie  to  compel  it  to  restore  such  connections  with 
the  switch,  and  to  furnish  cars  on  the  switch  for  the  shipping  of 
coal  from  the  mine,  the  same  as  before  the  severance.    Ibid.  274. 

4.  In  such  case  it  may  be  that  the  railway  company  was  originally 
vested  with  such  discretionary  power  as  to  authorize  it  to  direct  in 
what  particular  manner  the  connection  should  be  made  with  its 
main  track ;  but  the  discretion  of  the  company  in  this  respect  was 
exhausted  after  the  completion  of  the  switch,  and  its  use,  without 
objection,  for  a  number  of  years.    Ibid.  274. 

5.  When  the  constitution  enjoins  it  as  a  duty  upon  a  railroad 
company  to  permit  a  connection  between  its  tracks  and  any  coal 
mine,  the  right  is  impliedly  conferred  upon  the  owner  of  such  coal 
mine  to  call  upon  the  company  to  gp»nt  such  permission,  and  to 
continue  it  when  once  granted.    Ibid.  274. 

6.  Connections  with  coal  mines — in  the  case,  of  several  railroads. 
Where  there  are  several  railroads  passing  near  a  coal  mine,  the 
flame  constitutional  obligation  rests  upon  all  of  them  to  permit  con- 
nections with  their  several  tracks.  Under  such  circumstances,  a 
common  track  to  be  used  by  all  the  roads  for  receiving  coal  into 
their  cars  becomes  a  necessity,  and  the  owner  of  the  mine  will  not 
be  compelled  to  have  a  separate  coal  chute  or  a  separate  entrance 
to  his  mine  for  the  switch  of  each  railroad  company.    Ibid.  274. 
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7.  A  railway  company  allowed  the  o"wiier8  ol  a  coal  mine  to  con- 
nect their  mine  with  its  track  by  means  ol  a  switch,  a  part  of  which 
was  on  the  company's  right  of  way  and  a  part;  on  the  land  of  the 
owners  of  the  mine.  After  some  years  the  mine  owners  allowed 
another  railway  company  to  connect  a  switch  from  its  tracks  with. 
the  mine,  using  a  small  part  of  the  other  switch,  so  that  the  only- 
point  where  the  two  switches  were  joined  was  in  the  track  iiXK>n 
the  weighing  scales  near  the  coal  bank,  under  the  coal  chute.  The 
cars  were  shoved  upon  and  off  the  scales  from  and  to  the  resi>ective 
switches  by  hand,  only :  Held,  that  such  a  joint  use  of  the  common 
track  upon  the  weighing  scales,  for  the  purpose  of  loading  cars  and 
pushing  them  upon  the  several  switches,  could  not  injure  the  first 
named  railway  company,  or  justify  it  in  severing  the  connection 
with  ita  track.    Chicago  and  Alton  Railroad  Co,  v.  Suffern  et  al.  274- 

8.  In  such  case,  the  fact  the  second  railway  company  might  shove 
its  cars  upon  the  first  company's  track,  or  that  the  manager  of  the 
first  company  thought  the  joint  use  of  the  switch  at  the  weighing 
scales  would  be  unsafe,  would  not  justify  the  latter  company  in 
disconnecting  the  switch  from  its  main  tracks,  and  in  refusing  to 
furnish  cars  at  the  coal  mine.  If  such  joint  use  is  imsafe,  the  facts 
making  it  unsafe  should  be  averred  in  the  pleading  attempting  to 
justify  the  severance.    Ibid.  274. 

9.  Improper  uae  of  switch  connection — remedy,  Shoidd  a  mine 
owner  make  an  improper  use  of  a  switch  or  side-track  to  its  mine, 
so  as  to  injure  in  any  way  the  railway  company  allowing  the  connec- 
tion, the  courts  will  furnish  the  company  a  remedy  for  the  wrong. 
But  this  will  not  authorize  the  company  to  take  the  law  into  its  own 
hands,  and  refuse  to  do  what  the  constitution  requires  it  to  do,— or, 
in  other  words,  to  cut  off  the  connections  of  such  switch  with  its 
tracks.    Ibid.  274. 

10.  Discrimination — aa  between  individuala^-^uiy  to  afford  facili- 
ties to  all,  A  railway  company  can  not  lawfully  make  any  injurious 
or  arbitrary  discrimination  between  indi\iduals  in  its  dealings  with 
the  public.  As  railway  companies  must  deliver  grain  to  all  eleva- 
tors upon  the  lines  of  their  roads,  or  connected  therewith  by  side- 
tracks, so,  also,  must  they  receive  shipments  of  coal  from  all  coal 
mines  on  the  lines  of  their  road,  or  connected  therewith  by  side- 
tracks.   Ibid.  274. 

11.  So  a  railroad  company  will  not  be  justified  in  recusing  to 
permit  the  owners  of  a  coal  mine  to  ship  coal  over  its  road  merely 
because  such  owners  also  ship  coal  from  the  same  mine  over  the 
road  of  another  company.  A  railroad  company  has  no  right  to 
refuse  to  carry  freight  uuless  it  has  a  monopoly.  It  is  for  the  in- 
terest of  the  public  that  there  shall  be  full  and  fair  competition 
between  railroad  companies  operating  in  this  State.    Ibid.  274. 
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KAILROADS.    Continued. 
Dbatnage  assessments. 

12.    Railroads  subject  thereto.    See  DRAINAGE  LAW. 

REAL  ESTATE— AS  PERSONALTY. 
Pabtmebship  IK  liANDS.    See  PARTNERSHIP,  4. 

RECORDING  ACT. 

Subsequent  conveyance. 

1.  The  record  of  a  subsequent  deed  or  mortgage  is  not  notice  to 
the  prior  mortgagee,  nor  is  the  latter  required  to  search  the  records 
from  time  to  time  to  see  what  other  incumbrances  have  been  put 
upon  the  land ;  and  one  interested  in  the  equity,  as  purchaser, 
mortgagee  or  lienor,  wishing  to  protect  himself,  must  bring  home 
to  the  first  mortgagee  actual  notice  of  his  equities.  Hence,  where 
a  part  of  the  first  mortgaged  premises  has  been  released,  without 
actual  notice  of  the  rights  of  second  mortgagees  or  purchasers  of 
the  equity  of  redemption,  the  latter  can  not  complain  of  the  en- 
forcement of  the  prior  mortgage.    Boone  et  al.  v.  Clark  et  al.  466. 

RESCISSION  OF  CONTRACT^.    See  CONTRACTS,  22,  23. 

RESIDENCE. 
Residence  of  a  wite. 

Other  than  that  of  the  husband.    See  DIVORCE,  1,  2. 

REVERTER  OF  PROPERTY. 
Upon  dissolution  op  cobpobation.    See  CORPORATIONS,.  4  to  7. 

RIGHT  OF  WAY. 
Private  bight  of  way.    See  PRIVATE  WAY,  1  to  5. 

ROADS  AND  BRIDGES. 
Ditches  and  dbains. 

Section  8  of  the  Road  and  Bridge  act — constitutionality ^  etc.  See 
EMINENT  DOMAIN,  1,  2,  3. 

RULE  IN  SHELLY'S  CASE.    See  WILLS,  3. 

SALES. 
SaijE  on  execution. 

1.  Inadequacy  of  price— ^rior  demand  of  payment --remedy  in 
equity.  Where  a  sheriffs  sale  on  execution  is  fairly  and  openly 
made,  after  due  notice,  and  without  any  circumstimce  impeaching 
its  fairness,  inadequacy  of  price,  however  gross,  is  not,  per  «e,  suffl- 
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dent  evidence  of  fraud  to  avoid  the  sale.    Davis,  Cory  4t  Co.  v. 
Chicago  Dock  Co,  180. 

2.  But  where  property  haa  been  sold  upon  execution,  or  at  judi- 
cial  sale,  at  a  grossly  inadequate  price,  even  slight  circumstances 
indicating  unfairness  or  fraud,  either  upon  the  part  of  the  officer, 
the  purchaser,  or  the  party  to  the  record  benefited  by  the  sale,  will 
furnish  sufficient  ground  for  equitable  interx>08ition.  While  gross 
inadequacy  of  price  will  not,  of  itself,  be  sufficient,  yet,  when 
coupled  with  other  circumstances  tending  to  prove  fraud,  it  be- 
comes controlling  and  conclusive  evidence,  and  justifies  equitable 
interference  to  prevent  the  consummation  of  an  inequitable  result. 
Ibid.  180. 

3.  In  an  action  of  replevin,  the  plaintiff  recovered  judgment,  by 
default,  for  one  cent  and  costs,  upon  which  an  execution  issued, 
and  was  returned  wholly  unsatisfied,  the  defendant  being  entirely 
solvent  and  able  to  pay.  Plaintiffs  attorney  sued  out  an  alios  exe- 
cution, and  directed  its  levy  on  property  worth  $350,000,  and  the 
sheriff  to  advertise  and  sell  as  soon  as  possible,  which  was  done 
without  any  demand  of  payment  from  the  defendant,  or  notice  to 
him.  The  property  was  sold  for  $17.25,  and  a  deed  was  taken  on 
the  sale :  Held,  that  the  failure  of  the  officer  to  demand  payment 
before  the  levy  and  sale,  together  with  the  gross  inadequacy  of 
price,  would  justify  a  court  of  equity  in  setting  the  sale  aside  on 
equitable  terms.    Ibid.  180. 

SHELLT'S  CASE. 
The  BULB  IN  SHELiiT's  OABE.    See  WILLS,  3. 

SIDEWALK. 
What  so  beoabdbd. 

Private  ground  connected  with  sidewalk.    See  HIGHWAYS,  1. 

SPECIAL  ASSESSMENTS. 
Notice— appeabancb. 

1.  Notice  as  to  confirmation — defects  cured  hy  appearance,  A  lot 
owner  whose  lot  is  specially  assessed  for  the  improvement  of  a 
street,  by  appearing  before  the  county  court  and  objecting  to  the 
confirmation  of  the  assessment,  and  going  into  the  trial  on  the 
merits,  waives  any  defect  in  the  notice  of  the  application  for  con- 
firmation.    Walters  et  aL  v.  Town  of  Lake,  23. 

Assessment  Boiiij. 

2.  As  evidence  of  benefits  to  lots  assessed.  The  statute  makes  the 
assessment  roll  or  report  of  the  commissioners  competent  evidence 
as  to  the  benefits  assessed,  but  allows  either  party  the  right  to  in- 
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SPECIAL  ASSESS^IENTS.    Assessment  BOLii.    Continued. 

troduce  snch  other  evidence  as  may  tend  to  establish  the  right  of 
the  matter.  Therefore  an  instruction  to  the  jury,  expressed  in  snch 
a  way  as  to  make  the  impression  upon  the  minds  of  the  jury  that 
the  assessment  roll  is  not  a  part  of  the  evidence,  is  properly  refused. 
Walters  et  al,  v.  Town  of  Lake,  23. 

BsZiATITE  ASSESSMENTS. 

3.  As  between  diJJTeren  t  properties.  On  a  proceeding  in  the  county 
court  to  confirm  a  special  assessment  made  for  improving  a  street, 
the  objectors  asked  this  instruction  :  "The  jury,  in  arriving  at  their 
verdict  in  this  case,  in  addition  to  their  general  verdict,  will  find 
specially,  as  follows:  how  much  ought  the  premises  of  the  fol- 
lowing persons  (naming  them)  to  be  respectively  assessed  for  said 
improvement?"  which  the  court  refused :  Held,  properly  refused. 
Ibid.  23. 

4.  If  the  jury  should  find  that  the  assessment  was  just  and  fair, 
and  that  the  amount  assessed  against  each  lot  was  exactly  equal  to 
the  benefits,  then  it  would  be  sufiflcient  for  them  to  so  state  in  their 
verdict.  The  verdict  would  be  that  the  property  of  the  objectors 
was  not  assessed  more  or  less  than  it  would  be  benefited,  nor  more 
or  less  than  its  proportionate  share  of  the  cost  of  the  improvement. 
Ibid.  23. 

5.  But  if  the  jury  should  find  that  any  of  such  property  was  as- 
sessed more  or  less  than  it  is  benefited,  or  more  or  less  than  its 
proportionate  share  of  the  cost,  then  they  should  state  in  their 
verdict  the  amount  or  amounts  for  which  said  property  should  be 

assessed.    Ibid.  23. 

* 

AfFOBTIONMENT  of  ASSESSMENT. 

6.  Between  property  owners  and  municipality — action  of  commis- 
sioners— conclibsiveness.  The  action  of  the  commissioners  appointed 
by  the  county  court  to  make  a  special  assessment  to  improve  a 
street  is  conclusive,  in  so  far  as  it  fixes  the  amount  of  the  cost  of  the 
improvement  that  is  to  be  respectively  borne  by  the  municipality 
and  the  owners  of  the  property  to  be  benefited.    Ibid.  23. 

Finding  by  commissionebs. 

7.  Construed.  The  report  of  commissioners  appointed  to  assess 
the  cost  of  a  public  improvement  on  property  benefit-ed  thereby, 
showed  that  they  "did  apportion  the  same  between  the  town  of  L. 
and  such  property,  so  that  each  shall  bear  its  relative  equitable 
proportion ;  the  amount  so  estimated  and  apportioned  to  said  town 
being  the  sum  of  $ ,  and  the  amount  so  estimated  and  appor- 
tioned to  property,  being  the  sum  of  $20,219 :"  Held,  that  this  was  a 
finding  that  the  public  would  receive  no  benefit  whatever  from  the 
improvement,  and  was  conclusive  evidence  of  that  fact.     Ibid.  23. 
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SPECIAL  ASSESSMENTS.    Continued. 
Street  intersections. 

8.  The  intersections  of  a  street  required  to  be  improved  are  parts 
of  the  street,  and  the  cost  of  improving  the  same  may  be  assessed 
upon  the  lots  benefited  thereby;  and  where  the  commissioners  find 
no  benefits  to  the  public,  the  omission  to  assess  the  municipality 
for  the  cost  of  improving  the  intersections  will  not  invalidate  the 
assessment.  If  the  private  property  is  benefited  as  much  as  it  is 
assessed,  the  owners  will  have  no  ground  of  complaint  that  the 
public  is  not  assessed  in  respect  to  street  intersections.  Walters 
et  al.  v.  Toirn  of  Lake,  23. 

Extent  of  assessment. 

9.  As  excluding  streets.  In  asse&sing  the  special  benefits  upon 
a  tract  of  land  intersected  by  streets,  for  the  construction  of  a 
sewer,  it  will  be  presumed  that  the  commissioners  deducted  the 
streets,  and  estimated  the  benefits  to  the  land,  exclusive  of  the 
streets,  at  the  amount  assessed  upon  it,  unless  the  contrary  appears. 
Describing  the  tract  does  not  show  that  the  assessment  was  upon 
the  number  of  acres  in  the  subdivision  or  description.  De  Koven 
et  al.  V.  City  of  Lake  View,  399. 

Mode  op  assessment. 

10.  Upon  lotSy  etc.,  separately,  or  in  gross — the  statute  construed. 
Section  142  of  chapter  24,  of  the  statute  relating  to  special  assess- 
ments, provides  that  the  commissioners  shall  make  an  assessment 
roll,  in  which  shall  appear  the  names  of  the. owners  of  each  lot, 
block,  tract  or  parcel  of  land,  and  the  amount  assessed  as  special 
benefits  thereto.  While  this  section  does  not  authorize  the  assess- 
.ment  of  a  certain  amount  on  two  lots  owned  by  different  persons, 
yet  there  is  nothing  in  the  statute  requiring  separate  assessments 
on  a  lot,  block  or  tract  owned  by  the  same  party,  which  may  be 
divided  by  a  street.  The  location  of  a  street  over  a  lot  does  not 
make  the  lot  consist  of  separate  tracts  of  land.    Ibid.  399. 

In  town  having  a  speciaij  charter. 

11.  But  having  adopted  article  9  of  the  general  Incorporation  law. 
Upon  the  adoption  of  article  9  of  the  act  relating  to  cities  and  vil- 
lajj^es,  by  a  town  acting  under  a  special  charter,  a  proceeding  to  levy 
a  special  assessment  must  conform  to  that  article,  which  will  control 
whenever  it  conflicts  with  the  charter.  But  the  charter  continues 
in  force  in  so  far  as  it  does  not  conflict  with  article  9  of  the  statute. 
Shreve  et  al.  v.  Town  of  Cicero,  226. 

For  local  improvement  in  another  town. 

12.  The  property  in  one  town  can  not  be  specially  assessed  for  the 
purpose  of  making  local  improvements  in  another  and  adjoining 
town.  But  where  no  suitable  outlet  for  a  sewer  can  be  f oimd  in  the 
town  making  the  same,  its  extension  a  short  distance  in  an  adjoin- 
ing town,  to  a  proper  outlet,  is  not  a  violation  of  the  rule.   Ibid.  226. 
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SPECIAL  ASSESSMENTS.    Continued,  >! 

COMMISSIONEB— COMPETENCY.  ',.: 

13.     OvneTship  a  disqualification  of  commissioner — evidence  to  -  .^^ 

6hov>  the  fact.    A  pereon  owning  property  to  be  specially  assessed  •     ';i^t 

for  a  pnblic  improvement  is  not  competent  to  act  as  a  commissioner.  v  >: 

Such  a  penson  is  interested  in  the  asse^ment,  and  his  Interest  dis- 
qualifies him  from  acting.    But  his  ownership  of  land  can  not  be  .  •  j 
shown  by  the  affidavit  of  one  who  has  examined  the  records,  and 
found  conveyances  to  him  from  the  index  books.    Shreve  et  al.  y.                •  i    ' 
Town  of  Cicero,  226.  "{' 

SPECIAL  VEBDICTS.  f 

Speciaii  findino  of  facts.    See  VERDICTS,  1  to  12. 

STATE  BOARD  OF  HEALTH.    See  PRACTICE  OF  MEDICINE,  1  to  6.  *';) 

*  >      -J 
STATUTES.  ^^ 

Title  op  an  act. 

1.  Conatitutional  requirement.  If  the  subject  of  an  act  be  ex-  • 
pressed  in  the  title  in  general  terms,  it  will  be  sufficient,  under  the  '  ,^ 
provisions  of  section  13,  article  4,  of  the  constitution,  that  "no  act 
hereafter  passed  shall  embrace  more  than  one  subject,  and  that 
shall  be  expressed  in  the  title."  People,  for  use  of  State  Board  of 
Health  V.  Blue  Mountain  Joe,  370. 

2.  The  general  purpose  of  the  constitution  in  that  regard  is  ac- 
complished when  the  title  is  comprehensive  enough  to  reasonably 
include  as  falling  within  that  general  subject,  and  as  subordinate 
branches  thereof,  the  several  objects  the  statute  assumes  to  effect. 
Ibid.  370. 

3.  Act  of  1867  to  regulate  the  practice  of  medicine.  The  terms 
employed  in  the  title  of  the  act  of  1887,  "to  regulate  the  practice  of 
medicine  in  the  State  of  Illinois,*'  are  sufficiently  broad  and  com- 
prehensive to  include  within  its  scope  the  entire  range  of  practice 
of  the  medical  profession,  and  section  11  thereof  is  a  valid  law. 
Ibid.  370. 

Construction  of  statutes. 

4.  Legislative  construction — whether  binding  on  the  courts.  The 
legislature,  even  by  an  act  exi)ository  in  form,  can  not  instruct  the 
judiciary  how  to  construe  statutes,  any  more  than  the  judiciary  can 
instruct  the  legislature  what  statutes  it  shall  enact.  Rockhold  v. 
Canton  Masonic,  etc.  Society,  440. 

5.  Contemporaneous  enactments — cm?  aiding  in  construction.  In 
determining  the  meaning  of  obscure  clauses  in  statutes  it  may  often 
be  important  to  look  into  other  enactments  by  the  same  legislature, 
having  reference  to  the  same  subject  matter,  as  showing  the  sense 


* '^ 
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in  which  the  langpiage  was  evidently  employed ;  but  the  enact- 
ments of  a  subsequent  legislature,  composed  of  different  members, 
have  no  more  value  in  that  respect  than  the  acts  of  any  other  depart- 
ment of  govemm.eDt.  Rockhold  v.  Canton  Masonic,  etc.  Society,  440. 

6.  The  fact  that  the.  legislature  may  have,  by  subsequent  acts, 
manifested  a  "Willingness  to  restrict  the  operation  of  the  general 
Insurance  law  in  behalf  of  benevolent  societies,  from  time  to  time, 
and  to  broaden  correspondingly  the  scope  of  benevolent  societies, 
can  not  be  regarded  as  an  indication  of  the  meaning  of  prior  legis- 
lation on  the  same  subject.  What  was  originally  within  the  opera- 
tion of  the  insurance  laws  remains  there  imtil  withdrawn  therefrom 
by  arubsequent  legislation,  and  such  subsequent  legislative  act  must 
clearly  show  what  is  intended  to  be  withdrawn  from  the  operation 
of  prior  acts.    Ibid.  440. 

Statutes  construed. 

7.  Life  insurance — benefit  societies.  The  various  statutes  con- 
strued in  Rockhold  y.  Canton  Masonic,  etc.  Society,  440.  See  IN- 
SURANCE, 9  to  13. 

.  8.  Road  and  Bridge  act  of  1885 — ditches  and  drains — compensation 
and  damages.  Section  8  of  the  act  construed  in  Chaplin  v.  Highway 
Comrs.  651.     See  EMINENT  DOMAIN,  1,  2,  3. 

9.  Special  assessments — upon  lotSy  etc. — whether  separately  or  in 
gross.  The  statute  construed  in  De  Koven  ei  al.  v.  City  of  Lake 
View,  399.    See  SPECIAL  ASSESSMENTS,  10. 

10.  Special  verdicts.  The  statute  construed  in  Chicago  and  North- 
western Ry.  Co.  V.  Dtinleavy,  Admx.  132.    See  VERDICTS,  1  to  8. 

STATUTE  OF  FRAUDS. 

liEOAIi  AND  EQUITABLE  INTERESTS. 

1.  As  to  merely  equitable  interests  in  land.  The  Statute  of  Frauds 
embraces  equitable  as  well  as  legal  interests  in  land,  and  the  exe- 
cution of  a  contract  for  the  sale  of  land  vests  in  the  purchaser  an 
equitable  interest  in  the  lands  therein  described,  and  makes  the 
vendor  a  trustee  for  him.    Dougherty  v.  Catlett,  431. 

2.  A  sold  B  certain  land  for  a  sum  paid  and  other  sums  thereafter 
to  be  paid,  the  purchaser  taking  possession.  A,  at  the  request  of  B, 
conveyed  the  undivided  half  of  the  premises  to  C,  after  which  A 
and  B  entered  into  a  verbal  contract,  whereby  the  latter  agreed  to 
sell  and  sunender  to  the  former  the  other  undivided  half,  and  sur- 
render his  possession  to  A,  who  agreed  to  pay  B  $3500.  The  posses- 
sion of  the  imdivided  half  was  surrendered  to  A,  who  afterward  sold 
and  conveyed  it  to  a  third  person,  with  B's  knowledge,  for  $4000. 
B  sued  A  for  the  $3500,  and  the  latter  pleaded  the  Statute  of  Frauds: 
Held,  that  the  plea  was  a  bar  to  the  action.    Ibid.  431. 
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STATUTE  OF  FRAUDS.    Continued. 

Pabt  pebfobmange. 

3.  To  take  a  case  out  of  the  statute — the  rule  at  lav  and  in  equity, 
A  part  performance  of  a  verbal  contract  within  the  Statute  of  Frauds 
has  no  effect,  at  law,  to  take  the  case  out  of  the  operation  of  the 
statute.  The  doctrine  of  part  performance  is  one  of  equity,  and 
does  not  prevail  at  law.    Dougherty  v.  Catlett,  431. 

4.  What  will  constitute  merely  a  part  performance.  The  holder  of 
an  equitable  title  to  land  derived  under  a  bond  or  written  contract 
of  sale,  by  a  verbal  contract  sold  back  his  interest  to  his  vendor, 
and  in  a  suit  against  the  original  vendor  for  the  purchase  money 
on  the  re-sale,  and  in  which  the  Statute  of  Frauds  was  pleaded,  the 
only  allegation  of  t>erformance  was  that  the  plaintiff  surrendered 
the  possession  to  his  vendor.  It  was  not  alleged  that  the  original 
contract  was  surrendered  or  canceled :  Held,  that  the  pleadings 
failed  tcp  show  a  complete  execution  of  the  verbal  contract,  but 
showed  merely  a  part  performance  available  only  in  equity.  Ibid. 
431. 

STEP-CHILDREN.    See  PARENT  AKD  CHILD,  1, 2;  HOMESTEAD,  5, 6. 

STOCKHOLDERS.    See  CORPORATIONS,  10  to  13. 

SUNDAY. 
Tax  bale— time  op  bedemption. 

When  the  last  day  of  the  two  years  falls  on  a  Sunday.  See  TAXA- 
TION AND  TAX  TITLES,  9. 

TAXATION  AND  TAX  TITLES. 
"Railboai)  tbaok." 

1.  By  whom  to  be  assessed — and  what  included  therein.  Land  held 
by  a  railroad  company  for  a  right  of  way  is  required  by  law  to  be 
assessed  for  taxation  by  the  State  Board  of  Equalization,  and  not  by 
the  local  assessor.  This  rule  is  not  limited  to  the  right  of  way  of 
the  main  track,  but  embraces  the  right  of  way  of  all  the  side-tracks, 
switches  and  turn-outs  as  well.  An  assessment  of  such  property  by 
the  local  assessor  is  void.  Chicago  and  Alton  Railroad  Co.  v.  People 
ex  rel,  Cooley,  Collector,  571. 

2.  A  side-track  of  a  railroad  company  leading  from  the  main 
track  to  a  stone  quarry,  and  used  for  the  purpose  of  procuring  stone 
for  ballasting  the  road,  for  the  purposes  of  taxation  must  be  re- 
garded as  "railroad  track."    Ibid.  571. 

Tax  TiTiiB— by  whom  agqtjibed. 

3.  Persons  who,  by  reason  of  their  ownership  of  lands,  or  other- 
wise, are  under  a  legal,  or  perhaps  a  moral,  obligation  to  pay  taxes 
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TAXATION  AND  TAX  TITLES. 
Tax  title— by  whom  acquibed.  Continued. 
and  assessments  thereon,  are  precluded  by  the  policy  of  the  law 
from  becoming  purchasers  of  such  lands  at  tax  sale.  In  case  of  a 
purchase,  such  party  obtains  no  independent  title,  the  purchase 
being  deemed  in  law  only  a  mode  of  paying  the  taxes.  The  same 
will  probably  apply  to  one  under  a  legal  obligation  to  pay  the  taxes 
who  afterward  purchases  an  outstunding  tax  title  acquired  by  a 
stranger.    Oswald  v.  Wolf,  200. 

4.  But  when  the  land  owner  holds  by  a  title  acquired  subsequent 
to  the  leyy  of  the  tax,  and  has  not  assumed  its  payment,  or  in  any 
way  become  liable  to  see  it  paid,  the  reason  of  the  rule  which  dis- 
qualifies one  whose  legal  duty  it  is  to  pay  the  taxes  from  acquiring^ 
a  tax  title,  manifestly  does  not  exist.    Ibid.  200. 

5.  Whether  paramount  to  right  of  way,  or  easement.  See  PRI- 
VATE WAY,  4.  • 

Notice  op  tax  sale,  etc. 

6.  Requirement,  as  to  whether  for  a  taa  or  a  special  assestanent*. 

A  notice  of  a  tax  purchase  addressed  "To ,  or  whom  it  may 

concern,"  stating  that  on  September  13, 1873,  A  B  purchased,  and 
afterwards  assigned  the  certificate  of  purchase  to  the  party  giving 
the  notice,  "at  a  sale  of  lots  and  lands  for  taxes  and  special  assess- 
ments, authorized  by  the  laws  of  the  State  of  Illinois,  the  following 
described  real  estate,  taxed  in  the  name  of  W.  B.,  to-wit:"  (describ- 
ing same,)  and  concluding :  "  Said  taxes  and  assessments  were  levied 
for  the  year  1872,  and  that  the  time  of  redemption  thereof  from  said 
sale  T^ill  expire  on  the  13th  day  of  September,  1875:**  Held,  that  the 
notice  was  fatally  defective  in  failing  to  state  whether  the  lota  were 
sold  for  a  tax  or  special  assessment,  and  that  the  words  used  could 
not  be  construed  to  mean  both  taxes  and  special  assessments.  Gage 
V.  Davis,  236. 

7.  Notice  giving  wrong  date  as  to  time  when  redemption  expires. 
The  provisions  of  the  statute  requiring  the  purchaser  at  tax  sale,  or 
his  assignee,  to  notify  the  person  in  possession  of  the  lands,  when 
the  time  of  redemption  will  expire,  is  imperative,  and  a  notice 
which  specifies  a  wrong  date  can  not  be  regarded  as  any  notice- 
at  all.    Ibid.  236. 

Affidavit  of  notice. 

8.  Sufficiency.  An  affidavit  of  the  service  of  notice  of  a  tax  sale, 
etc.,  relied  on  as  showing  a  right  to  a  tax  deed,  stated,  **that  this 
aflaant  served,  or  caused  to  be  served,  WTitten  or  printed,  or  partly 
written  and  partly  printed,  notices  of  purchase  at  said  tax  sale,  upon 
A  B,  C  D  and  E  F,  the  only  persons  in  actual  possession  or  occu- 
pancy of  said  piece  or  parcel  of  land  or  lot :"  Held,  that  the  affida- 
vit, for  its  great  uncertainty  in  every  essential  requirement,  was- 
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TAXATION  AND  TAX  TITLES.  Apfidavit  of  notice.  ConHnued. 
wholly  insufficient  aa  the  basis  for  a  tax  deed.  Who  served  the 
notice,  in  what  manner  it  was  served,  whether  it  was  written  or 
printed  or  partly  written  and  partly  printed,  as  well  as  when  it  was 
served,  are  facts  not  disclosed  by  the  affidavit,  and  such  facts  are 
required  by  section  217,  chapter  120,  of  the  Revised  Statutes,  to  be 
particularly  stated.    Brickey  v.  English  et  al,  646. 

TniE  OP  REDEMPTION. 

9.  When  the  laM  day  of  the  two  years  falls  on  a  Sunday.  A  tax 
sale  of  land  took  place  November  3, 1876,  and  two  years  thereafter, 
November  3, 1878,  fell  on  a  Sunday:  Held,  that  the  time  of  redemp- 
tion did  not  expire  until  November  4, 1878,  the  case  falling  within 
the  rule  of  the  statute,  that  the  time  within  which  any  act  provided 
by  law  is  to  be  done  shall  be  computed  by  excluding  the  first  day 
and  including  the  last,  unless  the  last  day  is  Sunday,  and  then  it, 
also,  shall  be  excluded.    Qage  v.  Davis,  236. 

Tax  deed— as  OtrTSTANDINO  TITIiE. 

10.  Evidence  to  support  it.  On  the  trial  of  an  action  of  eject- 
ment, the  defendant,  for  the  purpose  of  showing  an  outstanding 
title,  offered  in  evidence  several  tax  deeds  mad^  to  a  third  person, 
but  no  offer  was  made  to  prove  any  of  the  proceedings  anterior  to 
the  execution  of  the  tax  deeds :  Held,  that  such  deeds  were  prop- 
erly excluded.    Anderson  v.  McCormick,  308. 

Taxes  paid  by  mobtgaoee. 

11.  Right  to  he  reimbursed.  See  M0BTGAGE8  AND  DEEDS  OF 
TRUST,  5. 

Fubchaseb. 

12.  Taking  subject  to  a  lien  for  taxes.    See  PURCHASERS,  7. 

TENANT  BY  THE  CURTESY.    See  CURTESY,  1  to  4. 

TOWN  CLERK. 
Poweb  to  administeb  oaths.    See  OATHS,  1,  2. 

VERDICTS. 
Special  vebdicts— speciaii  finding. 

1.  The  distinction-requisites— form,  etc.  The  recent  statute,  so 
far  as  it  relates  to  special  verdicts,  is  merely  declaratory  of  the  com- 
mon law.  It  has  been  competent  for  juries,  since  the  statute  of 
13  Edw.  1,  to  find  a  general  verdict,  or,  when  they  have  any  doubt 
as  to  the  law,  to  find  a  special  verdict,  and  refer  the  law  arising 
thereon  to  the  decision  of  the  court.  Chicago  and  Northwestern 
Ry.  Co.  v.  Dunleavy,  Admx,  132. 

2.  The  jury  in  a  special  verdict  must  find  the  facts,  and  not  the 
mere  evidence  of  facts,  so  as  to  leave  nothing  for  the  court  to  de- 
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VERDICTS.    SpbciaIi  tkrdiots— speciaIi  finding.    Continued, 

termine  except  questions  of  law.  AH  the  facta  essential  to  the  ri^rlit 
of  the  party  in  whose  favor  the  judgment  is  to  be  rendered  must 
be  found.  Finding  sufficient  evidence,  prima  facie,  to  establiab 
such  facts,  is  not  sufficient.  But  if  probative  facts  are  found  from 
which  the  court  can  declare  that  the  ultimate  facts  necessarily  re- 
sult, the  finding  will  be  sufficient.  Such  a  verdict  can  not  be  aided 
by  intendment,  and,  therefore,  any  fact  not  ascertained  by  it  will 
be  presumed  not  to  exist.  Chicago  and  Northwestern  Ry,  Co.  ▼. 
Dunleavy,  Admx,  132. 

3.  By  a  special  verdict,  the  jury,  instead  of  finding  for  either 
party,  find  and  state  all  the  facts  at  issue,  and  conclude  condition- 
ally, that  if,  upon  the  whole  matter  thus  found,  the  court  should  be 
of  opinion  that  tlie  plaintiff  has  a  good  cause  of  action,  they  then 
find  for  the  plaintifi*,  and  assess  his  damages ;  if  otherwise,  then  for 
the  defendant.    Ibid.  132. 

4.  A  special  finding  by  the  jury  upon  material  questions  of  fact 
submitted  to  them  under  our  recent  statute,  is  not  a  special  verdict, 
but  an  essentially  different  proceeding.  A  special  verdict  can  not 
be  found  when  there  is  a  general  verdict,  but  the  special  findings 
of  fact  provided  for  by  the  statute  can  be  required  only  in  case  a 
general  verdict  is  rendered.  As  both  forms  of  verdict  are  provided 
for  by  the  same  statute,  they  must  be  construed  together  as  being 
in  pari  materia.    Ibid.  132. 

5.  The  material  questions  of  fact  authorized  to  be  submitted  to 
the  jury  are  not  such  as  relate  to  mere  evidentiary  facts,  but  they 
are  restricted  to  those  ultimate  facts  upon  which  the  lights  of  the 
parties  directly  depend.  Bequiring  the  jury  to  find  mere  probative 
facts  would  be  merely  requiring  them  to  find  the  evidence,  and  not 
the  facts  they  may  tend  to  prove.  Doubtless  a  probative  fact  from 
which  the  ultimate  fact  necessarily  results  would  be  material,  as 
then  the  court  could  infer  such  ultimate  facts  as  a  matter  of  law. 
Ibid.  132. 

6.  The  provision  of  the  statute,  that  when  a  special  finding  of 
fact  is  inconsistent  with  the  general  verdict  the  former  shall  control, 
necessarily  implies  that  the  fact  to  be  submitted  shall  be  one  which, 
if  found,  will  in  its  nature  be  controlling,— which  can  never  be  the 
case  with  a  mere  evidentiary  fact.  A  fact  which  merely  tenda  to 
prove  a  fact  in  issue,  without  actually  pro\'ing  it,  can  not  be  said 
to  be,  in  any  legal  sense,  inconsistent  with  a  general  verdict,  what- 
ever that  may  be.    Ibid.  132. 

7.  The  common  law  requires  the  unanimous  consent  of  all  the 
jurors  to  their  verdict.  Upon  all  matters  which  they  are  required  to 
find  they  must  be  agreed,  but  the  jurors  are  not  required  to  reach 
their  conclusions  by  the  same  method  of  reasoning.    To  require 
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unanimity,  not  only  in  the  result,  but  also  in  each  of  the  successive 
stepe  leading  to  such  result,  would  be  practically  destructive  of  the 
system  of  jury  trials.  For  this  reason  a  party  has  no  right,  under 
the  guise  of  submitting  questions  of  fact  to  the  jvay,  to  require 
them  to  give  their  views  upon  each  item  of  evidence,  and  thus 
practically  subject  them  to  a  cross-examination.  Chicago  and 
Northwestern  Ry,  Co.  v.  Dunleavy^  Admx.  132. 

8.  In  an  action  against  a  railway  company  to  recover  for  the 
death  of  a  person  through  negligence,  the  defendant  asked  the 
court  to  submit  this  special  question  to  the  jury:  ''What  precaution 
did  the  deceased  take  to  inform  himself  of  the  approach  of  the 
train  which  caused  the  injury?"  Held,  that  what  the  deceased  did 
to  inform  himself  of  the  approach  of  the  train  was  material  only 
as  tending  to  show  reasonable  care  on  his  part,  or  the  want  of  it ; 
that  his  acts  in  that  behalf  were  facts  which  were  merely  eviden- 
tiary in  their  nature,  and  that  the  question  was  properly  refused. 
Ibid.  132. 

9.  The  court,  in  place  of  the  question  above  given,  substituted 
and  submitted  in  its  stead  this :  "Was  the  deceased  exercising  rea- 
sonable care  for  his  own  safety  at  the  time  he  was  killed  ?  '*  Held, 
that  the  question  substituted  by  the  court  submitted  a  material  and 

.     controlling  fact,  and  one  that  could  properly  be  made  the  subject 
of  a  special  finding.    Ibid.  132. 

10.  In  the  same  case  the  jury  were  specially  asked  these  ques-  ^ 
tions :  "Did  the  deceased  look  to  ascertain  if  the  train  in  question 
was  approaching?"  "Did  the  deceased  listen  to  ascertain  if  said 
train  was  approaching?"  The  jury  answered  both,  "Don't  know:** 
Held^  questionable  if  objection  to  the  form  of  the  answer  was  not 
waived  by  failure  to  interpose  the  same  before  the  jury  was  dis- 
charged ;  also,  that  the  questions  called  for  a  finding  of  merely 
evidentiary  facts,  and  therefore  a  negative  answer  could  not  have 
affected  the  general  verdict.    Ibid.  132. 

11.  This  court  can  not  look  to  the  evidence  to  determine  whether 
special  findings  of  the  jury  are  inconsistent  with  the  general  ver- 
dict, so  that  the  latter  must  be  held  to  be  controlled  by  the  former. 
All  reasonable  presumptions  will  be  entertained  in  favor  of  the 
verdict,  while  nothing  will  be  presumed  in  aid  of  the  special  find- 
ings of  fact.  The  inconsistency  must  be  so  irreconcilable  as  to  be 
incapable  of  being  removed  by  any  evidence  admissible  under  the 
issues.    Ibid.  132. 

12.  Whether  special  finding  will  control  general  verdict.  On  the 
trial  of  an  action  by  an  administrator,  against  a  railway  company, 
for  the  killing  of  the  plaintiffs  intestate  by  a  collision  at  a  street 
crossing,  in  which  was  involved  the  question  of  the  defendant's 

49—129  iLi.. 
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negligence  and  also  that  of  the  deceased,  the  defendant  asked  the 
court  to  submit  to  the  jury  the  question  whether  the  deceased 
could  have  seen  or  heard  the  defendant's  train  approaching  the 
crossing  if  he  had  looked  or  listened  for  it  before  he  drove  or  went 
on  the  crossing,  at  the  time  he  received  the  injury,  which  the  court 
refused  to  give  without  modification :  Held,  that  the  question,  aa 
proposed,  called  for  a  finding  as  to  mere  evidentiary  facts,  none  of 
which,  if  found  either  way,  could  have  had  any  controlling  effect 
upon  the  general  verdict.  Terre  Haute  and  Indianapolia  Railroad 
Co.  V.  Voelker,  540. 

VOID  AND  VOIDABLE. 

Death  of  defendant. 

1.  Judgment  afterward — only  'ooidahle — not  void.  See  DEATH  OP 
DEFENDANT,  1,  2. 

Gambling  contract. 

2.  Void.    See  CONTRACTS,  18. 

WAIVER. 

Insurance. 

1.  Condition  against  premises  becoming  vacant  and  unoccupied-^ 
vaiver  of  condition.    See  INSURANCE,  17  to  20. 

Trying  case  out  of  its  order. 

2.  Waiver  of  objection  thereto.    See  PRACTICE,  2. 

Waiver  by  a  debtor. 

3.  A»  to  questioning  proceeding  by  creditar'a  bill.  See  CHAN- 
CERY, 8,  9. 

WIDOWS   QUARANTINE. 
Abandonment. 

1.  If  a  deed  be  made  by  a  widow,  of  lands  of  her  husband, 
whether  it  operates  to  convey  to  the  grantee  her  dower  and  quar- 
antine rights  or  not,  the  surrender  of  the  possession  thereunder 
will  be  effective  as  an  abandonment  of  such  quarantine  rlghta. 
Mettler  v.  Miller,  630. 

WILLS. 

What  estate  wilij  pass. 

1.  Devise  by  a  mortgoifee.  In  a  case  where  a  deed  absolute  in 
form  was  in  fact  only  a  mortgage,  the  grantee  devised  the  land 
described  in  his  deed,  to  his  son,  and  it  was  held,  that  the  son  m 
not  a  purchaser  for  value,  but  only  the  recipient  of  a  voluntary  gift, 
and  in  respect  to  the  property  occupied  precisely  the  same  position 
as  that  of  the  devisor.    Jackson  et  al.  v.  Lynch,  72. 
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Quantity  op  estate  devisei>. 

2.  Whether  a  fee,  A  testator  devised  his  lands  to  his  four  sons, 
and  the  will  then  provided  that  the  said  sons  "shall  neither  of  them 
sell  or  mortgage  any  of  the  lots,  *  *  *  but  the  same  shall  go  to 
their  heirs  after  them :"  JEfe/<i,that  the  sons  of  the  testator  took  the 
fee  in  the  estate  so  devised.    Hageman  et  al.  v.  Hageman  et  al,  164. 

The  BuiiE  IN  Shellt's  case. 

3.  A8  applicable  to  a  devise.  The  rule  in  Shelb/a  case  is  a  rule 
of  property  in  this  State,  and  its  application  to  the  particular  case 
depends,  not  upon  the  quantity  of  estate  intended  to  be  given  to 
the  ancestor,  but  upon  the  estate  devised  to  the  heir.  When  the 
devise  is  to  heirs  generally,  the  rule  applies,  and  is  held  to  conclu- 
sively express  the  intention  of  the  testator,  and  will  necessarily 
govern  and  control  in  determining  the  estate  devised.    Ibid.  164. 

•HEIES"— AS  A  WORD  OP  PURCHASE. 

4.  Neither  the  express  declaration,  first,  that  the  ancestor  shall 
have  only  an  estate  for  life,  and  no  longer ;  nor,  second,  that  he 
shall  have  only  an  estate  for  life  in  the  premises,  and  that  after  his 
decease  it  shall  go  to  the  heirs  of  his  body,  and  in  default  of  such 
heirs  vest  in  the  person  next  in  remainder,  and  that  the  ancestor 
shall  have  no  power  to  defeat  the  intention  of  the  testator ;  nor, 
third,  that  the  ancestor  shall  be  tenant  for  his  life,  and  no  longer, 
and  that  it  shall  not  be  in  his  power  to  sell,  dispose  or  make  way 
vtith  any  part  of  the  premises,  will  change  the  word  "heirs"  into  a 
word  of  purchase.    Ibid.  164. 

Contest  of  winL. 

5.  Testamentary  capa^city — burden  of  proof.  On  the  contest  of  a 
will,  upon  the  question  of  testamentary  capacity,  the  law  throws 
the  burden  of  proving  the  sanity  of  the  testator,  in  the  first  in- 
stance, on  the  party  asserting  the  validity  of  the  will ;  but  after  a 
prima  facie  case  has  been  made  out  by  the  testimony  of  the  sub- 
scribing witnesses,  the  weight  of  the  legal  presumption  in  favor  of 
sanity  is  in  favor  of  the  proponent,  from  which  it  necessarily  results 
that  upon  the  whole  case  the  burden  of  proof  rests  upon  the  con- 
testants.    Wilbur  V.  Wilbur  et  al.  392. 

6.  If,  upon  the  whole  evidence,  the  law  raises  a  prima  facie  pre- 
sumption, the  party  against  whom  it  arises  will  be  entitled  to  a 
verdict  only  upon  proving  his  case  by  a  preponderance  of  the  evi- 
dence. When  the  prima  facie  case  is  once  made,  the  contestants 
must  fail,imless  the  preponderance  of  the  whole  of  the  evidence  is 
on  their  side.    Ibid.  392. 

7.  An  instruction  on  that  subject.  On  the  trial  of  a  bill  contesting 
a  will,  the  court,  at  the  instance  of  the  contestants,  instructed  the 
jury,  "that  it  devolves  upon  the  proponent  of  this  will  to  prove,  by 
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a  preponderanoe  of  tlie  evidence,  that  at  the  time  of  signing  and 
acknowledging  said  will,  the  said  W.  (testator)  was  of  sound  mind 
and  memoiy,  as  defined  in  the  instructions  of  the  court,  and  if  he 
has  failed  to  do  so,  you  should  find  that  it  is  not  his  will :"  Held, 
that  as  the  instruction  was  not  limited  to  the  question  of  the  propo- 
nent's duty  to  establish  the  validity  of  the  will,  in  the  first  instance, 
by  the  testimony  of  the  subscribing  witnesses,  it  was  erroneous. 
Wilbur  y.  Wilbur  et  al.  392. 

WITNESSES. 

COMPETENOT. 

1.  Party  to  suit.  On  a  bill  by  the  purchaser  of  land  from  the 
heirs  of  a  deceased  person,  to  assert  title  in  his  own  right,  the  de- 
fendants are  competent  witnesses  in  their  own  behalf.  Bohbina 
et  al.  V.  Moore  et  al.  30. 

CBEDIBIIjITY. 

2.  A8  to  a  detective.  On  biU  by  a  wife  for  divorce,  the  deposition 
of  a  detective  hired  by  the  wife  to  watch  her  husband  and  procure 
evidence  of  his  adultery,  will  be  entitled  to  but  little  weight,  and 
in  this  case  might  be  entirely  disregarded,  but  for  the  halting  and 
evasive  manner  in  which  the  husband  contradicted  such  testimony. 
Chapman  v.  Chapman,  386. 
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